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No.  12222. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Loew's  Incorporated,  a  corporation, 

Appellant, 


vs. 
Lester  Cole, 


Appellee. 


APPELLANT'S   OPENING  BRIEF. 


INTRODUCTORY  STATEMENT. 

This  is  an  appeal  by  Loew's  Incorporated,  a  producer 
of  motion  pictures  and  the  defendant  below,  from  a  de- 
claratory judgment  entered  after  a  special  jury  verdict.1 

The  controversy  in  connection  with  which  the  rights 
and  obligations  of  the  parties  were  declared  may  be  briefly 
stated  as  follows: 


1The  parties  will  be  referred  to  in  this  brief  by  their  designations 
in  the  trial  court. 
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Plaintiff  was  employed  by  defendant  under  a  written 
contract  as  a  writer  of  screenplays  or  scenarios.  The 
contract  provided,  among  other  things,  that  plaintiff  would 
not  do  anything  that  would  tend  to  bring  him  into  public 
scorn  or  contempt  or  shock  or  offend  the  community  or 
that  would  prejudice  his  employer  or  the  motion  picture 
industry  generally. 

Between  October  20th  and  October  30,  1947,  the  Com- 
mittte  On  Un-American  Activities  of  the  House  of  Rep- 
resentatives conducted  a  public  hearing  as  part  of  its  in- 
quiry regarding  alleged  Communist  infiltration  of  the  mo- 
tion picture  industry.  Plaintiff  was  called  as  a  witness 
and,  in  response  to  questioning  by  the  Committee,  refused 
to  disclose  whether  he  was  or  had  been  a  member  of  the 
Communist  Party.  For  such  refusal  he  was  cited  and  in- 
dicted for  contempt  of  the  Congress  of  the  United  States. 
The  Committee  hearing  and  the  conduct  of  plaintiff  as  a 
part  thereof  received  intensive  nation-wide  publicity  by 
radio,  editorial  comment,  news  reels  and  all  of  the  other 
media  of  news  distribution.  It  was  and  is  the  contention 
of  defendant  that  the  conduct  of  plaintiff  at  and  in  con- 
nection with  said  hearing  created  throughout  the  country 
a  widespread  belief  that  plaintiff  was  a  Communist  and 
that  he  held  in  contempt  the  Congress  of  the  United  States 
and  the  fundamental  institutions  of  this  country.  It  was 
and  is  the  contention  of  defendant  that  the  conduct  of 
plaintiff  created  throughout  the  country  a  widespread  be- 
lief that  the  defendant  and  the  motion  picture  industry 
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generally  employed  and  harbored  Communists  and  had  a 
sympathetic  and  indulgent  attitude  towards  Communism. 
It  was  and  is  the  contention  of  defendant  that  such  con- 
duct of  plaintiff  brought  or  tended  to  bring  plaintiff  into 
public  scorn  and  contempt,  tended  to  shock  and  offend  the 
community  and  prejudiced  the  interests  of  the  defendant, 
his  employer,  and  the  motion  picture  industry  generally. 
It  was  and  is  the  contention  of  defendant  that  plaintiff  by 
such  conduct  violated  his  contractual  obligations  and  there- 
fore was  not  entitled  to  enforce  the  employment  contract 
against  defendant. 

The  verdict  of  the  jury  and  the  consequent  judgment 
of  the  trial  court  was  to  the  effect  that  plaintiff  had  not 
violated  those  provisions  of  the  employment  contract  to 
which  particular  attention  has  been  directed  and  that 
plaintiff  was  entitled  to  enforce  the  contract  against  de- 
fendant. It  is  the  contention  of  defendant  that  a  fair 
trial  and  a  proper  determination  of  the  factual  issues  was 
not  had,  because  of  erroneous  rulings  of  the  trial  court 
on  the  admission  and  exclusion  of  evidence,  because  of 
errors  in  the  trial  court's  charge  to  the  jury,  and  because  of 
the  refusal  of  the  District  Judge  to  disqualify  himself  on 
the  ground  of  personal  bias  and  prejudice  against  the  de- 
fendant. 


STATEMENT  OF  JURISDICTION. 

1.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  District  Court  are  U.  S.  Code,  Title 
28,  Sec.  1332  [formerly  the  Act  of  Mar.  3,  1875..  Chap. 
137,  Sec.  1,  18  Stat.  470,  as  amended;  28  U.  S.  C.  A.,  Sec. 
41(1)]  providing  that  the  "district  court  shall  have  origi- 
nal jurisdiction  of  all  civil  actions  where  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3000  .  .  .  and 
is  between:  (1)  Citizens  of  different  States;  .  .  ."; 
and  U.  S.  Code,  Title  28,  Sec.  1441.  [formerly  the  Act  of 
Mar.  3,  1875,  supra,  Sec.  2;  28  U.  S.  C.  A.,  Sec.  71]  pro- 
viding that  "Any  civil  action  brought  in  a  State  court  of 
which  the  district  courts  .  .  .  have  original  jurisdic- 
tion,   may    be    removed     ...     to    the    district    court 

2.  The  existence  of  the  jurisdiction  is  shown  by  the 
following  allegations  of  the  complaint:  (a)  "Plaintiff 
is  a  resident  of  the  County  of  Los  Angeles,  State  of 
California.  .  .  .  Defendant,  Loew's  Incorporated,  is  a 
corporation  organized  under  the  laws  of  Delaware;  it 
maintains  a  principal  office  and  transacts  business  in  the 
County  of  Los  Angeles,  State  of  California.  .  .  ." 
[R.  2]  ;  (b)  "On  or  about  December  5,  1945,  plaintiff  and 
defendants2  entered  into  a  contract,  a  copy  of  which  is 
attached  hereto  as  Exhibit  'A'  .  .  ."  [R.  3]  which 
contract  as  amended  provided  for  compensation  to  plain- 
tiff at  the  rate  of  $1350  per  week  [R.  23,  33] ;  (c)  On  or 
about  December  2,   1947,  defendant  suspended  plaintiff's 


2In  addition  to  Loew's  Incorporated  several  fictitious  defendants 
were  named.  [R.  2.]  None  was  ever  served  and  the  cause  was 
dismissed  as  to  them  at  the  commencement  of  the  trial. 
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employment  and  compensation  under  said  contract  [R. 
3-5] ;  (d)  "A  controversy  affecting  the  rights  of  the 
parties  under  the  said  agreement  now  exists  in  this  .  .  . 
Defendants  contend  and  assert  that  on  December  2nd, 
1947  they  had,  and  that  they  now  have,  the  right  .  .  . 
to  suspend  and  to  continue  to  suspend  payment  of  com- 
pensation to  the  plaintiff  .  .  ."  which  right  the  plaintiff 
denies  [R.  3-5]  ;  (e)  "Wherefore  plaintiff  prays  for  a 
judgment  declaring  that  .  .  .  the  plaintiff  is  entitled 
to  compensation  at  the  rate  provided  in  the  said  contract 
of  employment  from  December  5,  1945  to  the  date  of 
judgment  to  be  rendered  in  this  action,  giving  the  defend- 
ant credit  for  compensation  heretofore  paid.  .  .  ."3 
[R.  6.] 

3.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  Court  of  Appeals  are  U.  S.  Code,  Sec- 
tion 1291  [formerly  the  Act  of  Mar.  3,  1891,  Chap.  517, 
Sec.  6,  26  Stat.  828,  as  amended;  28  U.  S.  C.  A.  Sec. 
225(a)]  providing  that  the  "court  of  appeals  shall  have 
jurisdiction  of  appeals  from  all  final  decisions  of  the  dis- 
trict courts  of  the  United  States.  .  .  .";  and  U.  S.  Code, 
Section  1294  [formerly  the  Act  of  Mar.  3,  1891,  supra; 
28  U.  S.  C.  A.  Sec.  225(d)]  providing  that  "Appeals  from 
reviewable  decisions  of  the  district  .  .  .  courts  shall  be 
taken  .  .  .  (1)  From  a  district  court  of  the  United 
States  to  the  court  of  appeals  for  the  circuit  embracing  the 
district;     .     .     ." 


3The  complaint  was  filed  on  January  7,  1948  [R.  38]  so  that 
there  was  already  in  controversy  at  that  time  compensation  in  an 
amount  exceeding  $3000,  *.  e.  5  weeks  at  $1350  per  week. 


STATEMENT  OF  THE  CASE. 
A.     The  Pleadings  and  Issues. 

1.  In  his  complaint  the  plaintiff  alleged  that  he  was  an 
experienced  writer  in  the  motion  picture  industry  and  that 
the  defendant  was  engaged  in  the  business  of  producing 
motion  pictures;  that  on  December  5,  1945,  he  was  em- 
ployed by  the  defendant,  for  a  period  of  two  years  (with 
options  to  extend  the  term)  as  a  writer  under  a  written 
contract,  a  copy  of  which  was  attached;  and  that  until 
December  2,  1947,  the  contract  was  performed  by  both 
parties,  after  which  performance  by  plaintiff  was  pre- 
vented. [R.  2-3.]  It  appears  from  the  contract  attached 
to  the  complaint  that  among  the  obligations  undertaken  by 
plaintiff  was  the  following  [R.  12]  : 

"5.  The  employee  agrees  to  conduct  himself  with 
due  regard  to  public  conventions  and  morals,  and 
agrees  that  he  will  not  do  or  commit  any  act  or  thing 
that  will  tend  to  degrade  him  in  society  or  bring  him 
into  public  hatred,  contempt,  scorn  or  ridicule,  or  that 
will  tend  to  shock,  insult  or  offend  the  community  or 
ridicule  public  morals  or  decency,  or  prejudice  the 
producer  or  the  motion  picture,  theatrical  or  radio 
industry  in  general." 

On  December  2,  1947,  the  complaint  continues,  defend- 
ant served  on  plaintiff  the  following  notice  [R.  3-4]  : 

"Dear  Mr.  Cole: 

"At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

"By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee  and 
otherwise  in  connection  with  the  hearings,  you  have 
shocked  and  offended  the  community,  brought  yourself 
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into  public  scorn  and  contempt,  substantially  lessened 
your  value  to  us  as  an  employee,  and  prejudiced  us 
as  your  employer  and  the  motion  picture  industry  in 
general.  By  so  doing  you  have  violated  your  obliga- 
tions under  your  contract  of  employment  with  us 
and  your  legal  obligations  to  us  as  our  employee. 

"Accordingly,  and  for  good  and  sufficient  cause, 
this  is  to  notify  you  that  we  have  elected  to  suspend 
your  employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time 
as  you  are  acquitted  or  have  purged  yourself  of  con- 
tempt of  the  Congress  of  the  United  States  and  you 
declare  under  oath  that  you  are  not  a  Communist. 

"This  action  is  taken  by  us  without  prejudice  to, 
and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. 

Very  truly  yours, 

Loew's  Incorporated, 
By  Louis  K.  Sidney, 

Asst.  Treasurer." 

The  controversy  between  the  parties  is  then  alleged  to 
consist  of  defendant's  contention  that  it  had  the  right  to 
suspend  and  continue  to  suspend  plaintiff's  employment  and 
compensation;  and  plaintiff's  contention  that  every  state- 
ment of  fact  in  the  notice  was  false  and  untrue  and  that 
notwithstanding  the  truth  or  falsity  thereof  defendant  did 
not  and  does  not  have  the  right  to  suspend  or  continue  to 
suspend  plaintiff's  employment  or  compensation  for  any 
reason  or  on  any  ground  whatever.     [R.  4-5.] 


Plaintiff's  readiness,  willingness  and  ability  to  perform 
were  alleged  in  the  conventional  form;  as  well  as  the 
irreparable  injury  to  plaintiff  assertedly  flowing  from  the 
suspension.33     [R.  5-6.] 

The  relief  prayed  was  a  judgment  declaring  that  de- 
fendant does  not  have  and  never  had  any  right  to  suspend 
plaintiff's  employment  or  compensation  and  that  plaintiff 
is  entitled  to  compensation  at  the  contract  rate;  and  en- 
joining defendant  from  continuing  the  notice  of  suspension 
in  effect.     [R.  6.] 

2.  The  answer  admitted  execution  of  the  contract  and 
commencement  of  performance  under  it  but  denied  that 
plaintiff  had  well  or  truly  performed,  that  he  was  ready, 
willing  or  able  to  perform,  or  that  he  had  been  prevented 
by  defendant  from  performing.  The  existence  of  the 
controversy  was  admitted  but  the  correctness  of  plaintiff's 
contentions  was  denied,  as  was  also  the  fact  of  any  ir- 
reparable injury  to  him.  [R.  41-2.]  The  prayer  was 
for  a  declaration  of  the  rights  and  duties  of  the  parties  in 
accordance  with  defendant's  claims.     [R.  42.] 

3.  After  a  series  of  pre-trial  conferences  held  pursuant 
to  F.  R.  C.  P.,  Rule  16,  a  formal  pre-trial  order  was 
entered.  [R.  77-85.]  That  order  recited  certain  stipula- 
tions of  fact  entered  into  by  counsel  and  then  provided 
[R.  84-5]: 


3aAttention  is  directed  to  the  fact  that  there  is  no  suggestion  that 
any  element  of  waiver  or  condonation  of  a  breach  of  contract  by 
plaintiff  is  involved. 


"The  following  issues  of  fact  remain  for  determina- 
tion: 

"(A)  What  were  plaintiff's  acts,  conduct  and  activ- 
ities, severally  and/or  in  association  or  concert  with 
others,  in  respect  of  the  matters  referred  to  in  the 
notice  [of  suspension]  marked  'Plaintiff's  Exhibit  3'? 

"(B)  Did  plaintiff  by  his  conduct  and  activities 
during  and  in  connection  with  his  said  appearance  as 
a  witness  before  the  Committee  on  Un-American 
Activities  shock  and  offend  the  community,  bring 
himself  into  public  scorn  and  contempt,  substantially 
lessen  his  value  as  an  employee  to  defendant  Loew's 
Incorporated,  prejudice  the  interests  of  said  employer 
and/or  the  motion  picture  industry  generally,  and 
render  himself  unable  to  render  the  kind  and  quality 
of  services  required  and  contemplated  by  the  contract 
of  employment  and/or  the  employment  relationship 
created  thereby? 

"(C)  Did  plaintiff  by  his  said  conduct  and  activi- 
ties injure  or  prejudice  the  interests  of  defendant 
Loew's  Incorporated,  or  bring  about  the  likelihood  or 
danger  of  any  such  injury  or  prejudice? 

"(D)  Did  the  act  of  defendant  Loew's  Incorpo- 
rated in  delivering  and  putting  into  effect  the  notice 
marked  'Plaintiff's  Exhibit  3'  cause  irreparable  injury 
to  plaintiff?" 

It  will  be  noted  that  no  issue  in  respect  of  waiver  or 
condonation  of  plaintiff's  alleged  breach  of  contract  was 
specified  in  this  order  settling  the  issues.4 


Nevertheless,  and  over  defendant's  objection,  the  issue  of  waiver 
was  submitted  to  the  jury.     [See,  Point  I,  C,   1,  infra,  pp.  78-9.] 
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B.     The  Facts. 

1.     The   Congressional   Investigation  and   Plaintiff's   Conduct 

in  Connection  Therewith. 

In  1947  and  for  some  time  prior  thereto  considerable 
public  attention  had  been  directed  to  claims  that  a  num- 
ber of  Communists  had  infiltrated  into  responsible,  crea- 
tive positions  in  the  motion  picture  industry  and  were  thus 
enabled  to  use  and  were  in  fact  using  their  influence  to 
disseminate  pro-Communist  and  un-American  propaganda 
through  the  medium  of  the  screen.  Accordingly  the  Com- 
mittee on  Un-American  Activities  of  the  House  of  Repre- 
sentatives,5 pursuant  to  its  statutory  authorization  "to 
make  from  time  to  time  investigations  of  (i)  the  extent, 
character,  and  objects  of  un-American  propaganda  activi- 
ties in  the  United  States  (ii)  the  diffusion  within  the 
United  States  of  subversive  and  un-American  propaganda 
that  is  instigated  from  foreign  countries  or  of  a  domestic 
origin  and  attacks  the  principles  of  the  form  of  govern- 
ment as  guaranteed  by  our  Constitution.  .  .  ."  [Legis- 
lative Reorganisation  Act  of  1946,  Act  of  Aug.  2,  1946, 
Chap.  753,  Title  I,  Part  2,  Sec.  121  (q),  60  Stat.  828], 
undertook  an  investigation  into  alleged  Communistic  in- 
filtration of  the  motion  picture  industry.  [R.  351-3,  321, 
363,  571-2,  621,  79-84.] 

During  the  month  of  May,  1947,  a  sub-committee  of  the 
Congressional  Committee  pursued  the  investigation  by 
means  of  a  closed  hearing  in  Los  Angeles.  In  connection 
with  this  hearing  a  number  of  persons  identified  with  the 
motion  picture  industry  were  interviewed  and  a  consider- 
able number  were  examined.  Nation-wide  publicity  was 
given  to  this  investigation,  which   was  being  had  behind 


hereinafter   for   convenience   referred   to   as   the   "Congressional 
Committee"  or  the  "Committee." 
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closed  doors,  and  to  the  participation  therein  of  various 
motion  picture  personalities.  [R.  351-2,  321,  638-43, 
755.]  In  June,  1947,  Mr.  Smith  and  Mr.  Leckie,  two 
investigators  employed  by  the  Committee,  appeared  in 
Los  Angeles  and  interviewed  a  number  of  motion  picture 
executives  and  others  connected  with  the  industry  for  the 
purpose  of  securing  information  and  for  the  purpose  of 
procuring  testimony  at  an  open  hearing  by  the  Committee 
to  be  presently  held.  Plaintiff  had  knowledge  of  the  pres- 
ence and  of  the  activities  of  these  investigators  and  their 
presence  and  activities  were  the  subject  of  comment  in  the 
press  and  other  media  of  public  information.  [R.  287-91, 
299-300,  321-34,  658,  758-9.] 

Commencing  on  October  20  and  continuing  through 
October  30,  1947,  an  open  hearing  was  held  by  the  Com- 
mittee in  Washington,  D.  C.  A  large  number  of  motion 
picture  executives,  actors,  writers  and  directors  had  been 
served  with  subpoenas  to  attend  and  testify  and  among 
these  was  the  plaintiff  Lester  Cole  and  some  eighteen 
others  who  came  to  be  known  and  referred  to  as  the  "un- 
friendly witnesses."  [R.  321,  505-6,  417-19,  501,  620-1 
625,644-5,411-12.] 

Before  the  open  hearing  was  discontinued  eleven  of  the 
"unfriendly  witnesses"  were  called  to  testify.  Plaintiff 
was  the  last  of  the  unfriendly  witnesses  to  be  called  to  the 
stand.  [R.  426,  533,  535,  485,  646.]  Following  is  his 
complete  testimony6  [R.  478-84] : 


6At  the  trial  of  the  instant  case  there  was  produced  for  the  jury's 
hearing  and  sight  a  sound  motion  picture  of  plaintiff  on  the  stand 
before  the  Committee ;  and  also  a  phonographic  recording  of  his 
testimony.  [R.  477-8;  698-702.]  An  offer  by  defendant  to  produce 
and  exhibit  a  similar  motion  picture  of  the  appearances  and  testi- 
mony of  nine  others  of  the  unfriendly  witnesses  was  denied  by  the 
trial  court.     [See,  Point  II,  A,  injra,  pp.  110-12.] 


—12— 

"Mr.  Stripling:  Mr.  Cole,  will  you  please  state 
your  full  name  and  present  address? 

Mr.  Cole:  Lester  Cole,  15  Courtney  Avenue, 
Hollywood,  Calif. 

Mr.  Stripling:  When  and  where  were  you  born, 
Mr.  Cole? 

Mr.  Cole:  I  was  born  June  19,  1904,  in  New  York 
City. 

Mr.  Stripling:    What  is  your  occupation? 

Mr.  Cole :    I  am  a  writer. 

Mr.  Stripling:     How  long  have  you  been  a  writer? 

Mr.  Cole:     For  approximately  15,  16  years. 

Mr.  Stripling :  How  long  have  you  been  in  Holly- 
wood? 

Mr.  Cole:  Since — I  first  came  to  Hollywood  in 
1926;  I  left  and  went  back  to  New  York  in  1929; 
returned  in  1932,  and  have  been  there  ever  since. 

Mr.  Stripling:  Are  you  a  member  of  the  Screen 
Writers  Guild? 

Mr.  Cole :  Mr.  Chairman,  I  would  like  at  this  time 
to  make  a  statement." 

[Statement  was  then  read  by  Committee.] 

"Mr.  McDowell:     I  think  it  is  insulting,  myself. 

The  Chairman:  This  statement  is  clearly  another 
case  of  vilification  and  not  pertinent  at  all  to  the 
inquiry.     Therefore,  you  will  not  read  the  statement. 

Mr.  Cole:     Well,  Mr.  Chairman— 

The  Chairman:  Mr.  Stripling,  ask  the  first  ques- 
tion. 

Mr.  Cole:  Mr.  Chairman,  may  I  just  ask  if  I  do 
not  read  my  statement — 

The  Chairman:    You  will  not  ask  anything. 
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Mr.  Cole:  Is  the  New  York  Times  editorial  per- 
tinent— the  editorial  in  the  Herald  Tribune  pertinent? 

The  Chairman:     Go  ahead  and  ask  the  question. 

Mr.  Stripling :  Mr.  Cole,  are  you  a  member  of  the 
Screen  Writers  Guild? 

Mr.  Cole :  I  would  like  to  answer  that  question  and 
would  be  very  happy  to.  I  believe  the  reason  the 
question  is  asked  is  to  help  enlighten — 

The  Chairman:     No,  no,  no,  no,  no. 

Mr.  Cole:  I  hear  you,  Mr.  Chairman,  I  hear  you, 
I  am  sorry,  but — 

The  Chairman :    You  will  hear  some  more. 

Mr.  Cole:  I  am  trying  to  make  these  statements 
pertinent. 

Mr.  Chairman:  Answer  the  question,  'Yes'  or 
no. 

Mr.  Cole:  I  am  sorry  sir,  but  I  have  to  answer 
the  question  in  my  own  way. 

The  Chairman:    It  is  a  very  simple  question. 

Mr.  Cole:  What  I  have  to  say  is  a  very  simple 
answer. 

The  Chairman:    Yes;  but  answer  it  'yes'  or  'no.' 

Mr.  Cole:     It  isn't  necessarily  that  simple. 

The  Chairman :  If  you  answer  it  'yes'  or  'no,'  then 
you  can  make  some  explanation. 

Mr.  Cole:  Well,  Mr.  Chairman,  I  really  must 
answer  it  in  my  own  way. 

The  Chairman:  You  decline  to  answer  the  ques- 
tion? 

Mr.  Cole :    Not  at  all,  not  at  all. 

The  Chairman :  Did  you  ask  the  witness  if  he  was 
here  under  subpoena  ? 

Mr.  Cole:  What  is  it,  Mr.  Chairman?  I  beg 
your  pardon? 

Mr.  Stripling:  Mr.  Cole,  you  are  here  under  sub- 
pena  served  upon  you  on  September  19,  are  you  not? 

Mr.  Cole    Yes;  I  am. 
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Mr.  Stripling:  And  the  question  before  you  is: 
Are  you  a  member  of  the  Screen  Writers  Guild? 

Mr.  Cole:  I  understand  the  question,  and  I  think 
I  know  how  I  can  answer  it  to  the  satisfaction  of  the 
committee.     I  wish  I  would  be  permitted  to  do  so. 

The  Chairman:     Can't  you  answer  the  question? 

Mr.  Cole:  You  wouldn't  permit  me  to  read  my 
statement  and  the  question  is  answered  in  my  state- 
ment. 

The  Chairman :  Are  you  able  to  answer  the  ques- 
tion 'yes'  or  'no,'  or  are  you  unable  to  answer  it  'yes' 
or  'no'? 

Mr.  Cole:  I  am  not  able  to  answer  'yes'  or  'no.' 
I  am  able,  and  I  would  like  to  answer  it  in  my  own 
way.  Haven't  I  the  right  accorded  to  me,  as  it  was  to 
Mr.  McGuinness  and  other  people  who  came  here? 

The  Chairman:  First,  we  want  you  to  answer 
'yes'  or  'no,'  then  you  can  make  some  explanation 
of  your  answer. 

Mr.  Cole:  I  understand  what  you  want,  sir.  I 
wish  you  would  understand  that  I  feel  I  must  make 
an  answer  in  my  own  way,  because  what  I  have  to 
say — 

The  Chairman:  Then  you  decline  to  answer  the 
question? 

Mr.  Cole:  No;  I  do  not  decline  to  answer  the 
question.  On  the  contrary,  I  would  like  very  much 
to  answer  it;  just  give  me  a  chance. 

The  Chairman :  Supposing  we  gave  you  a  chance 
to  make  an  explanation,  how  long  would  it  take  you 
to  make  that  explanation? 

Mr.  Cole :  Oh,  I  would  say  anywhere  from  a  min- 
ute to  20,  I  don't  know. 

The  Chairman:     Twenty? 

Mr.  Cole:     Sure.     I  don't  know. 

The  Chairman:  And  would  it  all  have  to  do  with 
the  question  ? 
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Mr.  Cole:    It  certainly  would. 

The  Chairman:  Then  would  you  finally  answer  it 
'yes'  or  'no.' 

Mr.  Cole:  Well,  I  really  don't  think  that  is  the 
question  before  us  now,  is  it? 

The  Chairman:     Then  go  to  the  next  question. 

Mr.  Stripling:  Mr.  Cole,  are  you  now  or  have 
you  ever  been  a  member  of  the  Communist  Party? 

Mr.  Cole :  I  would  like  to  answer  that  question  as 
well;  I  would  be  very  happy  to.  I  believe  the  reason 
the  question  is  being  asked  is  that  because  at  the 
present  time  there  is  an  election  in  the  Screen  Writers 
Guild  in  Hollywood  that  for  15  years  Mr.  McGuin- 
ness  and  other — 

The  Chairman:  I  didn't  even  know  there  was  an 
election  out  there.  Go  ahead  and  answer  the  ques- 
tion.    Are  you  a  member  of  the  Communist  Party? 

Mr.  Cole :  If  you  don't  know  there  is  an  election 
there  you  didn't  hear  Mr.  Lavery's  testimony  yester- 
day. 

The  Chairman:  There  were  some  parts  I  didn't 
hear. 

Mr.  Cole:  I  am  sorry,  but  I  would  like  to  put  it 
into  the  record  that  there  is  an  election  there. 

The  Chairman:  All  right,  there  is  an  election 
there.  Now,  answer  the  question.  Are  you  a  mem- 
ber of  the  Communist  Party? 

Mr.  Cole:  Can  I  answer  that  in  my  own  way, 
please?  May  I,  please?  Can  I  have  that  right? 
Mr.  McGuinness  was  allowed  to  answer  in  his  own 
way. 

The  Chairman :    You  are  an  American,  aren't  you  ? 

Mr.  Cole:  Yes,  I  certainly  am,  and  it  states  so  in 
my  statement. 

The  Chairman:  Then  you  ought  to  be  very  proud 
to  answer  the  question. 
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Mr.  Cole:  I  am  very  proud  to  answer  the  ques- 
tion, and  I  will  at  times  when  I  feel  it  is  proper. 

The  Chairman :    It  would  be  very  simple  to  answer. 

Mr.  Cole:  It  is  very  simple  to  answer  the  ques- 
tion— 

The  Chairman:    You  bet. 

Mr.  Cole  (continuing)  :  And  at  times  when  I  feel 
it  is  proper  I  will,  but  I  wish  to  stand  on  my  rights 
of  association — 

The  Chairman:  We  will  determine  whether  it  is 
proper. 

Mr.  Cole:  No,  sir.  I  feel  I  must  determine  it  as 
well. 

The  Chairman:  We  will  determine  whether  it  is 
proper.    You  are  excused." 

The  statement  referred  to  in  this  transcript  was  intro- 
duced in  evidence  below.     It  reads  as  follows  [R.  473-5] : 

"Statement  by  Lester  Cole 
"Submitted  to  House  Un-American  Activities  Com- 
mittee October  30,  1947. 

"I  want  to  say  at  the  outset  that  I  am  a  loyal 
American,  who  upholds  the  Constitution  of  my  coun- 
try, who  does  not  advocate  force  and  violence,  and 
who  is  not  an  agent  of  a  foreign  power. 

"This  Committee  has  announced  many  times  its 
interest  in  facts  pertinent  to  this  inquiry.  I  believe 
many  such  facts  are  embodied  in  this  statement. 

"I  have  been  a  working  screen-writer  in  the  Motion 
Picture  Industry  since  1932.  To  date,  I  have  written 
thirty-six  screen  plays,  the  titles  of  which  and  com- 
panies which  produced  them  are  attached. 

"I  was  working  in  Hollywood  in  1933  when  screen 
writers,  faced  with  an  arbitrary  fifty  per  cent  cut 
in  salaries,  formed  the  Screen  Writers'  Guild  for  the 
purpose  of  collective  bargaining. 
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"From  the  very  start  there  were  attempts  to  create 
strife  within  the  industry  by  groups  who  used  the 
same  technique  employed  by  this  committee. 

"After  years  of  failure  by  James  Kevin  McGuin- 
ness,  Rupert  Hughes  and  other  of  your  friendly  wit- 
nesses to  disrupt  the  Screen  Writers'  Guild,  and  with 
it  the  industry,  a  desperate  appeal  was  made  to  Martin 
Dies,  former  Chairman  of  this  Committee.  Or  may- 
be Martin  Dies  made  the  appeal;  at  any  rate  the  in- 
vestigations began. 

"When  the  Dies  investigation  proved  unsuccessful 
because  of  the  united  resistance  of  the  men  and 
women  of  the  industry,  a  new  tactic  was  employed. 
Willie  Bioff  and  George  S.  Browne  were  called  into 
the  fray. 

"These  two  men,  Browne  and  Bioff  who  ran  the 
IATSE,  the  union  which  was  represented  here  the 
other  day  by  Mr.  Roy  Brewer,  took  on  the  job  of 
creating  chaos  in  the  industry.  They  bought  full 
page  advertisements  in  the  Hollywood  trade  papers, 
the  'Reporter'  and  the  'Daily  Variety,'  announcing 
their  intentions  of  taking  over  all  independent  Holly- 
wood Guilds  and  Unions,  but  only,  of  course,  for  one 
purpose;  the  eradication  of  Communism.  You  will 
recall  that  Al  Capone,  just  before  going  to  jail,  called 
upon  the  American  people  to  'eradicate'  all  subversive 
un-American  influences  in  American  life,  including 
Communism.  By  a  strange  coincidence,  the  warning 
of  Browne  and  Bioff  also  was  issued  but  a  short  time 
before  they  too  went  to  jail  for  the  extortion  of  huge 
sums  of  money;  a  shakedown  of  the  motion  picture 
industry. 

"For  fifteen  years  these  men  have  engaged  in  slan- 
der,  malicious   gossip,  near  libel;   in   fact,   in   every 
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method  known  to  man  but  one — traditional  American 
democratic  procedure. 

"As  in  years  gone  by  they  accommodated  Martin 
Dies,  and  later  extortionists  Browne  and  Bioff,  today 
McGuinness,  Incorporated,  is  playing  footsies  with 
the  House  Committee  on  Un-American  Activities. 
They  think  the  Committee  is  stooging  for  the  Motion 
Picture  Alliance;  the  reverse  is  true. 

"From  what  I  have  seen  and  heard  at  this  hearing, 
the  House  Committee  on  Un-American  Activities  is 
out  to  accomplish  one  thing,  and  one  thing  only,  as 
far  as  the  American  Motion  Picture  Industry  is  con- 
cerned; they  are  going  either  to  rule  it,  or  ruin  it. 

"This  Committee  is  determined  to  sow  fear  of 
blacklists ;  to  intimidate  management,  to  destroy  demo- 
cratic guilds  and  unions  by  interference  in  their  in- 
ternal affairs,  and  through  their  destruction  bring 
chaos  and  strife  to  an  industry  which  seeks  only 
democratic  methods  with  which  to  solve  its  own  prob- 
lems. This  Committee  is  waging  a  cold  war  on 
democracy. 

"I  know  the  people  in  the  motion  picture  industry 
will  not  let  them  get  away  with  it." 

About  two  hundred  copies  of  that  statement  had  been 
prepared  by  plaintiff  prior  to  his  appearance  before  the 
Congressional  Committee.  After  his  withdrawal  from 
the  stand  he  distributed  over  a  hundred  copies  to  various 
press  representatives  covering  the  hearing.     [R.  859.] 

As  a  consequence  of  his  refusal  to  answer  the  question 
directed  to  Communist  Party  membership  plaintiff  was 
cited  and  subsequently  indicted  for  contempt  of  Congress. 
At  the  time  of   the   trial   below   the   indictment   against 
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plaintiff   was   undetermined,    for    reasons    which   are   not 
deducible  from  the  record  here.7     [R.  853-4,  861-2.] 

At  no  time  was  the  plaintiff's  intention  not  to  answer 
any  question  relating  to  Communist  membership  made 
known  to  the  defendant.  Defendant's  first  knowledge  of 
plaintiff's  intention  to  defy  the  Congressional  Committee 
in  this  regard  came  through  learning  of  plaintiff's  actual 
conduct  on  the  witness  stand.  [R.  309-10,  351,  420-1, 
499,  743-4.] 

The  preparations  for  this  hearing  and  the  conduct  and 
testimony  of  the  persons  appearing,  including  plaintiff 
and  the  other  unfriendly  witnesses,  were  given  extensive 
and  intensive  nation-wide — in  fact,  world-wide — publicity. 
Accounts  of  the  matter  were  prominently  featured  in  the 
daily  press  throughout  the  country  and  over  the  radio; 
broadcasts  of  the  actual  testimony  were  made  over  the 
radio;  news-reels  depicting  the  scene  and  reproducing  the 
testimony  were  disseminated  in  the  nation's  theatres;  and 
the  whole  matter  was  the  subject  of  wide-spread  editorial 
comment.  [R.  351-3,  471,  651,  656-64,  778,  859.  See 
Deft.  Exs.  G  and  H,  R.  783-4.]  In  short,  the  evidence 
shows  that  the  hearings  were  so  thoroughly  communicated 
to  the  public  generally  as  to  make  them  the  leading  current 
topic  of  news  and  discussion. 


7The  record  indicates  that  at  least  two  other  of  the  unfriendly 
witnesses  were  cited  for  contempt.  [R.  648-9.]  Any  effort  to 
prove  the  fate  of  these  citations,  or  what  occurred  with  reference 
to  the  remainder  of  the  ten  men  who  testified  and  who  were  part 
of  the  group  of  which  plaintiff  was  a  member,  would  have  been 
fruitless  in  view  of  the  trial  court's  frequently  announced  determina- 
tion to  exclude  any  testimony  going  beyond  plaintiff's  individual 
conduct.     [See,  Point  II,  A,  infra,  pp.  110-12.] 
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2.     Plaintiff's  Collaboration  With  and  the  Conduct  of  Other 
Unfriendly  Witnesses. 

While  evidence  of  the  conduct  and  testimony  before  the 
Committee  of  the  other  unfriendly  witnesses  was  excluded 
below,  the  close  relationship  of  the  group  was  such  that 
it  could  not  be  concealed  even  by  the  most  determined 
effort;  and  some  incidental  evidence  in  that  regard,  which 
came  in  apropos  of  other  matters,  justifies  the  following 
statements.  The  nineteen  unfriendly  witnesses  were 
jointly  represented  by  a  battery  of  six  lawyers  (four  of 
whom  appeared  for  the  plaintiff  in  the  court  below).  [R. 
415-18.]  Prior  to  the  commencement  of  the  hearing  they 
joined  in  a  public  advertisement  of  an  "open  letter"  to  the 
motion  picture  industry  relating  to  the  forthcoming  hear- 
ing. [R.  638-43.]  They  conferred  together  prior  to  and 
during  the  hearings,  including  a  discussion  of  the  manner 
in  which  they  would  conduct  themselves  before  the  Com- 
mittee, and  they  joined  in  a  motion  to  quash  the  service  of 
subpoenas  upon  them.  [R.  624-33,  648,  425-7.]  And 
in  a  conversation  after  the  hearing,  with  Mr.  L.  B.  Mayer 
(defendant's  studio  head)  the  plaintiff  stated  that  the 
conduct  of  all  of  the  ten  had  been  the  subject  of  an 
agreement  among  them.     [R.  362-3.] 

On  their  behalf  as  a  group,  their  attorneys  requested 
and  held  a  meeting  with  Eric  Johnston,  President  of  the 
Motion  Picture  Association  of  America  and  the  Associa- 
tion of  Motion  Picture  Producers,  and  Messrs.  McNutt 
and  Benjamin,  counsel  appearing  for  the  Association. 
This  meeting  took  place  the  night  before  the  hearings 
commenced.  It  was  concerned  with  a  discussion  of  the 
motion  to  quash  which  had  been  or  was  being  filed  by  the 
unfriendly  witnesses,  and  of  the  position  which  the  Asso- 
ciation planned  to  take  at  the  hearings.  In  these  discus- 
sions,   plaintiff's    attorneys    were    told    that    the    motion 
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picture  industry  had  publicly  welcomed  the  investigation, 
asking  only  for  a  fair  hearing,  and  so  could  not  join  in 
any  attack  on  the  validity  or  legality  of  the  investigation. 
At  the  end  of  the  meeting  Mr.  Johnston  was  asked  if 
there  was  any  truth  in  rumors  that  he  had  agreed  with 
the  Committee  on  a  blacklist,  to  which  he  replied  that  he 
had  not  and  would  not  stand  for  any  such  thing.8  [R. 
405-28,  737-49,  768-72.] 

Eleven  of  the  nineteen  unfriendly  witnesses  were  called 
to  the  stand  at  the  Committee  hearing  in  Washington. 
Each  of  them  had  prepared  and  requested  permission  to 
read  a  statement,  but  only  two  were  allowed  to  do  so. 
[R.  426,  530,  533,  646.]  Although  defendant  attempted 
to  introduce  complete  evidence  of  their  testimony  and  con- 
duct, such  evidence  was  excluded  by  the  rulings  of  the 
trial  judge.  [See,  Point  II,  A,  infra,  pp.  110-12.]  It  is, 
however,  reasonably  inferrable  from  the  record  that  each 
of  them  was  asked  if  he  was  or  ever  had  been  a  member 
of  the  Communist  Party  and  that  ten  of  them  refused  to 
answer  that  question.     [R.  362,  379-86,  284-7.] 

3.     The  Action  of  the  Motion  Picture  Industry  With  Respect 
to  Plaintiff  and  the  Other  Unfriendly  Witnesses. 

As  a  consequence  of  the  conduct  of  the  unfriendly 
witnesses  before  the  Congressional  Committee  and  the 
resulting  nation-wide  furore,  representatives  of  the  defend- 
ant and  of  a  large  majority  of  the  motion  picture  produc- 
ing companies  met  in  New  York  on  November  24  and  25, 
1947.  After  discussions  extending  over  a  period  of  two 
days,  and  with  the  advice  of   former  Justice  James   F. 


8Mr.  Johnston  and  Mr.  Benjamin  testified  that  the  answer  to  this 
query  was  only  to  the  effect  that  Mr.  Johnston  had  made  no  agree- 
ment or  "deal"  with  the  Committee.  [R.  742,  771.]  In  the  text 
above,  however,  we  have  adopted  the  version  given  by  plaintiff's 
attorney  and  witness,  Robert  W.  Kenny. 
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Byrnes,  a  declaration  of  policy  was  adopted.9     [R.  282-7, 
336-9,  354-7,  375-6,  389-95,  784-92,  812-17.] 

The  gist  of  the  declaration  of  policy  was  that  of  the 
"ten  Hollywood  men  .  .  .  cited  for  contempt  by  the 
House  of  Representatives  .  .  ."  those  who  were  then 
employed  would  be  discharged  or  suspended,  and  none  of 
the  ten  would  be  employed  or  re-employed  until  they  had 
been  acquitted  or  purged  of  contempt  and  had  declared 
under  oath  that  they  were  not  Communists.  [R.  285-6.] 
Pursuant  to  this  policy,  in  which  the  defendant  concurred, 
plaintiff  was  suspended.     [R.  339-40.] 

The  discussion  which  led  up  to  the  adoption  of  this 
policy  was  gone  into  below  at  some  length,  but  subject 
to  a  limiting  ruling  that  the  testimony  in  respect  thereof 
was  admitted  only  to  show  the  nature  of  the  discussion 
and  was  not  to  be  taken  as  evidence  of  the  facts  recited.10 
[R.  385-6,  792-3.]  For  the  purpose  of  this  statement  the 
discussion  may  be  summarized  as  one  in  which  it  was  the 
consensus  that  the  unfriendly  witnesses  had  led  the  public, 
or  a  substantial  part  thereof,  to  believe  that  the  unfriendly 
witnesses  were  Communists  and  that  the  motion  picture 
industry  was  harboring  Communists  and  fostering  Com- 
munism; that  the  unfriendly  witnesses,  as  a  consequence 


9The  fact  of  the  meeting,  portions  of  its  proceedings  and  the  ac- 
complishment of  the  meeting,  i,  e.,  the  declaration  of  policy,  were 
introduced  in  evidence  by  plaintiff.  Through  the  door  so  opened  by 
plaintiff  defendant  sought  to  introduce  evidence  showing  that  the 
reasons  for  the  adoption  of  the  policy  rested  in  the  testimony  and 
conduct  before  the  Committee  of  the  unfriendly  witnesses  and  the 
public  reaction  to  that  testimony  and  conduct.  The  trial  court  re- 
fused the  proffered  evidence  and  the  door  which  had  been  thrown 
wide  open  by  plaintiff  was  tightly  closed  to  defendant  by  the  rulings 
of  the  trial  court. 

10The  actual  facts  could  not  be  proved  because  of  the  trial  court's 
exclusion  of  any  evidence  of  the  testimony  and  conduct  of  the  ten 
men  and  the  effect  on  the  public  of  that  testimony  and  conduct. 
[See  Point  II,  A,  infra,  pp.  110-12.] 
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of  this  belief  which  they  had  created,  had  shocked  and 
offended  the  community  and  had  brought  themselves  and 
the  industry  into  public  scorn  and  contempt;  and  that  the 
retention  of  the  unfriendly  witnesses  as  employees  in  the 
industry  would  create  new  and  aggravate  the  already 
created  public  ill-will  against  the  industry.  [R.  786-92, 
380-95.] 

4.     Contractual  and  Business  Relations  of  the  Parties. 

a.     The  Contract. 

The  plaintiff  has  been  engaged  as  a  motion  picture 
writer  since  about  1932.  He  was  first  employed  in  that 
capacity  by  the  defendant  in  1945.  At  that  time  his  em- 
ployment was  on  a  free-lance  or  week- to- week  basis.  Late 
in  1945,  after  discussions  looking  toward  that  end,  he  was 
employed  under  a  term  contract  which,  as  amended  in 
1947,  is  the  contract  in  suit.  [R.  430-3.]  The  significant 
provisions  of  that  contract  are  those  contained  in  para- 
graph 5,  by  virtue  of  which  plaintiff  was  expressly  obli- 
gated not  to  do  any  act  or  thing  which  would  tend  to 
bring  him  into  public  hatred,  contempt,  scorn  or  ridicule 
or  which  would  tend  to  shock,  insult  or  offend  the  com- 
munity or  prejudice  his  employer  or  the  motion  picture 
industry  generally.      [R.  12.    Quoted,  supra,  p.  6.] 

Other  provisions  of  the  agreement  which  may  assume 
some  importance  in  the  argument  are  paragraphs  11  and 
12,  relating  to  defendant's  rights  and  remedies  in  the 
event  of  plaintiff's  "failure,  refusal  or  neglect  ...  to 
perform  his  required  services  ...  or  observe  any  of 
his  obligations  ...  to  the  full  limit  of  his  ability  or 
as  instructed.    .     .    ."     [R.  17-21.] 
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b.     The  Amendment.11 

At  the  time  of  plaintiff's  original  term  employment  he 
was  informed  that  if,  after  a  year,  his  services  were  satis- 
factory an  adjustment  of  his  compensation  would  be  made. 
Accordingly,  in  the  spring  of  1947  and  down  to  about  the 
middle  of  August  of  that  year,  plaintiff  and  his  agent  had 
a  series  of  conversations  with  various  of  defendant's 
executives  looking  to  such  an  adjustment.  In  the  course  of 
these  negotiations,  according  to  plaintiff  and  his  agent, 
plaintiff  became  fearful  that  the  consummation  of  a  satis- 
factory revision  was  being  delayed  or  forestalled  by  de- 
fendant's concern  over  almost  daily  attacks  upon  plaintiff 
then  assertedly  appearing  in  the  Hollywood  Reporter,  a 
motion  picture  trade  publication.  These  attacks,  said  to 
identify  plaintiff  by  name,  charged  him  with  Communist 
membership  and  activity.  Pointed  inquiry,  therefore,  was 
made  of  defendant's  executives  in  this  regard  by  plaintiff 
and  his  agent  and  assurances  were  given  that  defendant 
was  not  at  all  interested  in  plaintiff's  politics  or  the 
charges  assertedly  made  against  him.  [R.  256-8,  304-6, 
318-20,  353-4,  376-7,  396-405,  434-40,  549-72.] 

In  point  of  fact,  however,  when  plaintiff  was  confronted 
with  a  complete  file  of  the  Hollywood  Reporter  for  the 
period  during  which  these  discussions  took  place,  he  ad- 
mitted, after  examination  of  the  file,  that  there  were  no 
articles  or  stories,  of  the  sort  he  and  his  agent  had  previ- 
ously described,  in  which  he  was  named.     [R.  571-2.] 


nThe  evidence  in  this  connection,  consisting  largely  of  conversa- 
tions, was  admitted  over  defendant's  objection  that  the  negotiations 
were' merged  in  the  written  agreement.  [R.  434-5,  431-2,  436-7.]  It 
is  now  the  basis  upon  which  the  claim  of  waiver  or  condonation 
mainly  rests.  At  the  time  it  was  offered,  however,  there  was  no 
intimation  of  this  purpose.  [See  Point  I,  C,  1,  infra,  pp.  78-9.] 
The  first  suggestion  of  condonation  was  vouchsafed  at  a  late  stage 
in  the  trial  in  reply  to  defendant's  objection  that  some  proposed 
testimony  was  not  within  the  issues.  [R.  694-5.  See  note  12,  infra, 
p.  26.] 
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In  any  event,  the  result  of  these  negotiations  was  the 
execution,  on  or  about  September  19,  1947,  of  the  amenda- 
tory agreement.  On  that  day  plaintiff  was  told  in  a  tele- 
phone call  from  E.  J.  Mannix,  one  of  defendant's  execu- 
tives, that  a  United  States  Marshal  was  in  the  latter's 
office  with  a  subpoena  to  serve.  In  response  to  Mannix' 
query  if  he  wanted  "to  duck"  or  "get  out"  plaintiff  replied, 
"Of  course  not,"  that  he  was  in  the  barber  shop  and  the 
marshal  could  effect  service  there.  Mannix,  however,  sug- 
gested that  plaintiff  should  go  to  the  office  of  Floyd 
Hendrickson,  head  of  defendant's  contract  department, 
instead.  There  plaintiff  was  served  with  a  subpoena  to 
appear  at  a  hearing  of  the  Congressional  Committee  in 
Washington,  D.  C,  after  which  Mr.  Hendrickson  said, 
"Now  that  that  is  over,  let's  get  down  to  our  business." 
Plaintiff  and  Hendrickson  then  read  over  the  final  draft  of 
the  amendment,  and  after  plaintiff's  agent  had  been  called 
and  had  read  it,  plaintiff  signed.  It  was  signed  by  the 
defendant  a  day  or  so  later.     [R.  446-8,  449.] 

By  the  terms  of  the  amendment,  defendant  exercised 
its  first  option  to  extend  plaintiff's  employment  for  a  term 
of  two  years  at  a  salary  of  $1350  per  week;  agreed  not  to 
exercise  its  right  to  lay  off  plaintiff  during  the  extended 
term,  so  that  plaintiff  would  receive  52  weeks'  compensa- 
tion each  year  instead  of  a  guaranteed  minimum  of  40 
weeks;  agreed  to  give  plaintiff  a  vacation  of  six  weeks 
with  pay  each  year  and,  at  plaintiff's  election,  an  additional 
six  weeks  each  year  without  pay.     [R.  33-38.] 

c.     Plaintiff's  Performance. 

Plaintiff   rendered  his   services   as   a   writer    from   the 

execution  of  the  term  contract  to  December  3,   1947,  on 

which  day  he  received  the  notice  of  suspension  previously 

quoted.     [Supra,   pp.   6-7.]      During  that   time   he  wrote 
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or  collaborated  in  the  writing  of  the  screenplays  for 
"Romance  of  Rosy  Ridge,"  "Fiesta,"  "High  Wall"  and 
"Mercer  Girls,"  the  latter  of  which  was  not  produced.  At 
the  time  of  the  suspension  he  was  working  on  the  screen- 
play for  a  proposed  photoplay  entitled  "Zapata."  [R. 
304,  307-9,  313-14.]  The  three  pictures  which  were  pro- 
duced continued  in  distribution  following  plaintiff's  sus- 
pension. [R.  343-4.]  Plaintiff's  name  appeared  on  the 
screen  as  the  writer  or  one  of  the  writers  of  the  pictures 
although  not  as  prominently  or  in  type  as  large  as  that 
in  which  the  names  of  the  stars  appeared.     [R.  655,  867.] 

When  plaintiff  left  Los  Angeles  to  attend  the  Commit- 
tee hearing  in  Washington  he  volunteered  to  complete  the 
story  outline  for  "Zapata"  while  there;  and  some  of  his 
notes  in  that  regard  were  delivered  to  Mr.  Cummings,  the 
producer  of  the  picture,  while  plaintiff  was  still  in  Wash- 
ington. On  plaintiff's  return  from  the  hearings,  in  the 
early  part  of  November,  1947,  he  continued  to  confer 
with  Mr.  Cummings,  although  a  decision  as  to  whether 
the  production  should  be  continued  was  then  being  awaited. 
No  decision  in  that  regard  had  been  made  at  the  time  of 
the  suspension.  [R.  307-8,  449-50,  489-90,  540-48,  694.] 
Plaintiff's  salary  was  paid  regularly  until  he  was  sus- 
pended.12    [R.  694-6.] 

Plaintiff's  services,  apart  from  his  conduct  in  connec- 
tion with  the  Congressional  investigation  into  Commu- 
nism, were  admittedly  satisfactory.  In  fact,  it  is  clear 
from  the  testimony  that,  but  for  the  situation  which  gave 
rise  to  the  suspension,  defendant  would  have  been  glad, 
indeed  anxious,  to  keep  him  in  its  employ.  [R.  257-8, 
303,  317,  346.] 


12Questioning  along  this  line  was  objected  to  by  defendant  as 
immaterial  and  not  within  the  issues.  It  was  at  this  point — redirect 
examination  of  plaintiff  and  near  the  close  of  his  case — that  the 
first  suggestion  of  a  claim  of  condonation  was  made.  [R.  694-5.] 
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d.       NOX-CONTRACT  DISCUSSIONS  BETWEEN  THE  PARTIES. 

Two  conversations  between  plaintiff  and  Mr.  Louis  B. 
Mayer,  head  of  defendant's  studios,  and  one  with  Howard 
Strickling,  defendant's  public  relations  director,  appear  in 
the  record.13  The  first  of  these  took  place  probably  in 
July  or  August,  1947,  between  Mr.  Mayer  and  plaintiff 
in  the  former's  office.  On  that  occasion  Mr.  Mayer  told 
plaintiff  of  the  visit  made  by  the  Committee's  investigators 
on  Mr.  Mannix  in  which  the  company  had  been  requested 
to  discharge  another  writer  and  plaintiff  because  they 
were  Communists  and  to  which  request  Mannix  replied 
that  he  did  not  "know  whether  they  are  Communists  or 
not,"  that  no  crime  had  been  committed  and  that  he  would 
hire  them  if  they  did  the  work  required  of  them;14  and 
that  Mr.  Mayer  intended  to  tell  the  investigators  the  same 
thing.  Mr.  Mayer  spoke  of  the  plans  he  had  for  plaintiff 
at  the  studio,  expressed  the  wish  "that  all  this  business, 
talk  about  people  being  Communists  did  not  arise  .  .  .  ," 
and  hoped  that  plaintiff  would  curtail  his  activities  in  the 
Screen  Writers  Guild.  Mr.  Mayer  recalled  asking  plain- 
tiff why  he  did  things  which  caused  him  to  be  branded  as 


13Both  plaintiff  and  Mr.  Mayer  testified  to  these  conversations. 
For  the  most  part  their  respective  versions  were  complementary 
rather  than  contradictory  of  each  other.  The  summary  which  fol- 
lows, therefore,  is  an  amalgam  of  the  two  versions.  Conflicts, 
wThere  there  were  any,  are  noted.  The  significance  of  these  conver- 
sations is  that  in  charging  on  the  subject  of  waiver  the  trial  court 
made  specific  reference  to  a  part  only  of  this  testimony,  ignoring 
that  part  of  it,  as  well  as  other  evidence,  which  tended  to  a  finding 
of  non-waiver.     [Point  I,  C,  2,  6,  infra,  pp.  80-2,  93-4.] 

14This  third-hand  hearsay  report  (from  Mannix  to  Mayer  to 
plaintiff)  of  what  transpired  between  Mr.  Mannix  and  the  investi- 
gators is  at  variance  with  Mr.  Mannix'  direct  and  uncontradicted 
account  of  the  actual  occurrence.  According  to  him  the  investi- 
gators merely  asked  whether  he  knew  if  these  writers  were  Com- 
munists, to  which  he  replied,  "No,  and  I  don't  give  a  damn  whether 
they  are  Communists  or  not.  All  I  am  looking  for  is  getting  people 
to  write  scripts.  .  .  ."     [R.  289,  298-301.] 
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a  Communist  to  which  plaintiff's  rejoinder  was,  in  sub- 
stance, that  he  was  not  a  Communist  but  having  been 
born  in  poverty  he  sided  with  the  underprivileged.  In  that 
connection  plaintiff  recounted  an  anecdote  about  his 
father  who,  after  having  been  a  rabid  and  active  Socialist 
became  the  owner  of  a  tie  shop.  He  presented  plaintiff 
with  a  number  of  ties  which  did  not  bear  the  union  label 
and  justified  its  absence  by  the  remark  that  "unions  are  no 
good  for  small  plants.     .    .    ."     [R.  348-51,  440-43.] 

Reference  was  also  made  in  this  conversation  by  plain- 
tiff to  the  differences  between  himself  and  a  James  K. 
McGuinness  (an  executive  of  defendant)  and  the  latter's 
asserted  use  of  the  smear  technique  in  stirring  up  strife 
and  bringing  about  the  Congressional  investigation.15  [R. 
442-3,  519-22.] 

While  on  the  train  returning  from  the  Washington 
hearing  plaintiff  spoke  with  Howard  Strickling.  The 
latter  told  him  that  Mr.  Mayer  was  terribly  upset  over 
the  results  of  the  hearing,  and  they  discussed  the  bad 
treatment  which  Mayer  had  received  at  the  hands  of  the 
Committee.  Strickling  went  on  to  say  that  "he  was 
terribly  upset  particularly  about  the  effect  of  this"  on  Mr. 
Trumbo  and  plaintiff  and  that  he  was  seeking  some  public 
relations  formula — some  statement  we  could  make  which 
the  studio  could  publicize  or  some  other  method — which 
would  overcome  what  he  felt  was  a  bad  press,  and  "where- 
by we  could.  Mr.  Trumbo  and  myself,  get  out  of  this." 
Mr.  Strickling  also  said  that  he  wanted  plaintiff  to  give 


15Mr.  McGuinness  testified,  without  contradiction,  that  he  had  not 
named  plaintiff  in  his  testimony  before  or  discussions  with  the  Com- 
mittee, that  he  had  not  requested  or  asked  anyone  else  to  request 
the  holding  of  any  investigation,  and  that  he  had  never  opposed 
plaintiff's  employment  by  defendant  or  expressed  any  opinion  with 
respect  thereto.      [R.   749-65.] 
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the  matter  some  thought  and  that  when  they  got  back  to 
the  studio  they  would  get  together  and  see  what  could  be 
worked  out  along  those  lines.  He  also  told  plaintiff  that 
Mr.  Mayer,  who  was  on  the  train,  wanted  to  see  plaintiff. 
[R.  574-6,682-3.] 

Mr.  Mayer  and  plaintiff  then  had  a  discussion.  The 
former's  recollection  of  that  conversation  follows  [R. 
362-3] : 

"We  talked  about  the  hearing  and  I  said  it  is  very 
unfortunate;  that  I  thought  he  acted  very  unwisely 
and  had  bad  advice,  because,  if  he  belongs  to  the 
Communist  Party,  the  FBI  no  doubt  has  got  a  record 
of  it,  and  it  was  no  crime,  as  I  saw  it,  to  belong  to 
the  Communist  Party  at  the  present  time,  and  he 
should  have  answered.  Well,  he  thought  some  per- 
sonal rights  were  involved.  And  I  said,  'You  could 
have  told  the  chairman  that  "I  am  advised  you  have 
no  right  to  ask  me  these  questions  but  I  can't  afford 
not  to  answer  them.  No;  I  am  not  a  Communist" 
or  "I  am  a  Communist  or  belong  to  the  Communist 
Party  but  I  never  heard  anything  subversive  or  any 
violence  or  I  would  have  walked  out  on  them,  which 
ever  the  case  may  be,  and  then  you  are  clear.  You 
wouldn't  have  any  problem  on  your  hands.'  'Well, 
he  said,  'I  had  to  stick  with  the  gang.  They  agreed 
to  do  it  that  way  and  I  had  to  be  with  them.'  I  said, 
'It  was  unfortunate,'  or  words  to  that  effect.  I  can't 
recall  exactly  but  the  essence  was  what  I  told  you. 

"If  I  remember  right,  I  told  him  I  thought  he  had 
a  great  opportunity  if  this  thing  hadn't  sprung  up, 
but  I  didn't  know  what  this  would  do,  where  it 
would  take  us.  I  think  that  brought  his  answer  that 
he  had  to  stick  with  the  crowd  or  the  other  fellows 
and  couldn't  break  away  from  them." 
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Plaintiff  made  no  direct  denial  of  this  testimony.  He 
did,  however,  testify  that  Mr.  Mayer  said  that  this  matter 
placed  him  [Mr.  Mayer]  in  a  position  where  it  would  be 
rather  difficult  for  him  to  go  through  with  the  plans  that 
he  had  had  in  regard  to  making  plaintiff  an  executive ;  but 
that  nothing  was  said  directly  in  regard  to  plaintiff's  con- 
duct before  the  Committee.  [R.  489.]  Plaintiff  also 
testified  that  in  this  conversation  Mr.  Mayer  was  upset 
over  the  treatment  accorded  him,  Mr.  Trumbo  and  plain- 
tiff by  the  Committee;  but,  in  narrating  the  same  con- 
versation in  his  deposition,  no  reference  was  made  by 
plaintiff  to  any  such  discussion  with  Mr.  Mayer.  [R.  487, 
572-89.] 

On  arriving  in  Los  Angeles,  following  his  conversation 
with  Mr.  Strickling  about  public  relations,  and  after  he 
had  learned  of  the  statement  of  policy  adopted  by  the 
motion  picture  companies  on  November  25,  1947,  relating 
to  employment  of  the  ten  unfriendly  witnesses,  plaintiff 
prepared,  and  on  November  28,  1947,  executed  an  affida- 
vit.    [R.  687-9.]     It  reads  as  follows  [R.  688-9]  : 

"Statement 
"On  October  30,  1947,  I  appeared  as  a  witness  in 
Washington,  before  the  Thomas-Rankin  Committee. 
In  a  prepared  statement,  under  oath,  I  was  refused 
permission  to  say  that  I  was  a  loyal  American  citizen, 
who  upheld  the  Constitution  of  the  United  States,  who 
did  not  believe  in  violence  and  force  to  overthrow  our 
government,  and  who  was  not  an  agent  of  a  foreign 
power. 

"Since  childhood,  in  our  public  schools,  I  have  given 
my  oath  of  allegiance.  I  always  will,  and  now  do 
so  again: 

"I  pledge  allegiance  to  the  Flag  of  the  United 
States  of  America  and  to  the  Republic  for  which 
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it  stands;  one  nation  indivisible,  with  liberty  and 
justice  for  all. 

"In  taking  this  pledge,  I  further  solemnly  swear 
that  I  will  continue  to  resist,  with  all  my  strength, 
under  all  pressure,  economic  and  social,  the  current 
drive  to  subvert  this  pledge,  in  spirit  if  not  in  letter, 
to  read:  'I  pledge  allegiance  to  the  Thomas-Rankin 
Committee,  and  to  the  anti-democratic  forces  for 
which  it  fronts;  one  nation  divided,  with  fear  and 
insecurity  for  all.'  " 

A  copy  of  this  affidavit  was  sent  by  plaintiff  to  Mr. 
Strickling  and  one  to  Mr.  Mayer.     [R.  689.] 

5.     Plaintiff's  Awareness  of  the  Possible  Consequences 
of  His  Conduct.16 

Plaintiff  was  present  at  and  heard  substantially  all  of  the 
testimony  given  before  the  Committee  at  the  Washington 
hearing.  Before  plaintiff  had  taken  the  stand,  therefore, 
he  heard  Mr.  Mayer  testify  that  the  latter  was  unalterably 
opposed  to  Communism ;  that  Communists  should  be  denied 
the  sanctuary  of  the  freedom  they  sought  to  destroy;  that 
he  hoped  a  law  would  be  passed  regulating  employment  of 
Communists  in  private  industry;  and  that  if  he  knew  that 
men  employed  by  him  believed  in  and  subscribed  to  the 
doctrine  of  Communism  he  would  not  keep  them  in  his 
employ.     [R.  363-7,  505-6,  513-19.] 


16The  significance  of  this  testimony  is  two-fold.  In  the  first  place 
it  is  part  of  the  evidence,  to  which  the  trial  court  did  not  direct  the 
jury's  attention,  bearing  upon  the  question  whether  plaintiff  was 
justified  in  believing  that  nothing  would  happen  to  him  if  he  con- 
ducted himself  as  he  did.  [Point  I,  C,  2,  6,  infra,  pp.  80-2,  93-4.] 
And  in  the  second  place  it  tends  to  establish  the  wilful  nature  of 
that  conduct  and  plaintiff's  contemplation  of  the  consequences 
which  might  ensue  from  it. 
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He  also  heard  Mr.  Johnston  testify  that  if  the  evidence 
regarding  the  Communistic  affiliations  of  John  Howard 
Lawson  (one  of  the  unfriendly  witnesses)  was  true  Mr. 
Johnston  would  not  employ  him  because  he  would  not  em- 
ploy any  proven  or  admitted  Communists  as  they  could  be 
a  disruptive  force  in  the  motion  picture  industry.17  [R. 
506-13.] 

Plaintiff,  before  he  took  the  stand,  heard  the  testimony 
of  the  other  nine  unfriendly  witnesses.  He  knew,  there- 
fore, of  the  line  of  inquiry  which  had  been  pursued  by  the 
Committee  with  respect  to  those  witnesses  and  considered 
and  discussed  with  them  the  possibility  that  the  same  line 
would  be  pursued  with  him.  [R.  533-40,  645-8.]  He 
heard  the  Committee  Chairman  announce  that  by  unani- 
mous vote  a  subcommittee  had  recommended  that  Samuel 
Ornitz  and  Herbert  Biberman  (two  of  the  unfriendly  wit- 
nesses) be  cited  for  contempt;  and  he  considered  the  possi- 
bility of  being  himself  cited  for  contempt  if  he  testified 
as  he  expected  to  testify;  although  in  another  part  of  his 
cross-examination  he  said  that  he  did  not  consider  that 
possibility.     [R.  646-8.] 

Efforts,  on  cross-examination  of  plaintiff,  to  show  his 
knowledge  or  awareness  of  the  state  of  public  opinion  in 
this  country  with  respect  to  Communists  and  Communist 
sympathizers  were  cut  short  upon  plaintiff's  objection;  as 
were  also  efforts  to  show  that  his  real  reason  for  refusing 
to  answer  the  Committee's  questions  was  not  the  high 
duty  of  preserving  constitutional  rights  professed  by  him, 
but  rather  a  desire  not  to  admit  Communist  Party  mem- 
bership.    [Point  II,  D,  infra,  p.  118.] 


17Mr.  Johnston  was  characterized  below  as  the  "spokesman"  for 
the  motion  picture  industry.     [R.  798.] 
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6.  Defendant's  Claimed  Course  of  Conduct. 
In  addition  to  the  portion  of  the  conversations  with 
Mr.  Mayer  to  which  the  trial  court  particularly  directed 
the  jury's  attention,  the  rendition  of  services  and  payment 
of  salary  after  the  hearings,  and  other  matters  which  have 
already  been  narrated,  the  basis  for  the  claim  of  waiver 
or  condonation  in  this  cause  is  thought  to  be  found  in 
plaintiff's  knowledge  of  certain  statements  by  representa- 
tives of  the  motion  picture  industry  which  plaintiff  heard 
or  read  before  he  took  the  stand  in  Washington.  Included 
in  this  category  was  an  open  letter  to  Congress  signed  by 
Mr.  Johnston  and  published  as  an  advertisement  in  a 
number  of  newspapers.  The  gist  of  that  letter  was  a 
suggestion  that  Congressional  investigative  procedure  be 
overhauled  so  as  to  make  secure  the  rights  of  individual 
citizens,  protect  them  against  defamation  and  smearing, 
and  give  them  an  adequate  opportunity  to  be  heard.  [R. 
453-7.] 

There  were  also  a  number  of  press  or  radio  statements 
issued  by  Paul  V.  McNutt,  counsel  for  the  Motion  Pic- 
ture Association  at  the  hearing.  In  one  of  them  Mr. 
McNutt  commented,  as  of  the  close  of  the  session  for 
October  21,  1947,  to  the  effect  that  the  industry  insisted 
there  was  no  Communistic  propaganda  in  its  pictures,  that 
the  hearings  had  demonstrated  this  so  far,  and  that  as  a 
lawyer  he  would  advise  the  industry  to  avoid  concerted 
action  to  compile  a  blacklist  of  Communist  writers  and 
other  studio  employees  as  such  action  would  not  be  in 
accord  with  an  announced  policy  of  Congress  or  rulings 
of  the  Supreme  Court.     [R.  459-60.] 
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Another  of  these  statements  was  a  radio  address  in 
which  Mr.  McNutt  dwelt  on  the  application  of  the  prin- 
ciple of  free-speech  in  its  relation  to  the  Congressional 
investigation  and  repeated  the  industry's  claim  that  its 
motion  pictures  contained  no  subversive  propaganda.  [R. 
462-3.]  Again,  in  a  press  statement,  Mr.  McNutt  declared 
that  he  was  shocked  to  see  the  violence  done  to  the  principle 
of  free  speech  during  the  Committee's  session  of  October 
23,  1947,  that  it  was  apparent  that  the  purpose  of  the 
Committee  was  to  dictate  and  control  the  content  of  motion 
pictures,  and  that  the  industry  would  continue  to  fight  for 
a  free  screen.  Another  statement  along  the  same  lines 
was  issued  a  few  days  later.     [R.  463-4.] 

There  was  also  testimony  at  the  Washington  hearing 
by  Mr.  Johnston  which  plaintiff  heard,  in  which  Mr. 
Johnston  told  of  suggesting,  in  June,  1947,  a  program 
for  the  Motion  Picture  Association  part  of  which  was  the 
denial  of  employment  to  known  Communists,  but  which 
was  not  adopted.  One  of  the  reasons  for  not  adopting 
this  part  of  the  program  was  the  advice  of  counsel  that 
to  join  together  to  refuse  to  hire  someone  would  be  a 
potential  conspiracy.18     [R.  809-12.] 


18When  the  statement  of  policy  was  adopted  in  New  York  on 
November  25,  1947,  it  was  with  the  legal  advice  and  concurrence 
of  former  Justice  James  F.  Byrnes  and  other  counsel.  [R.  787-8. 
356-7.] 
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C.     The  Trial  Court's  Rulings  and  the  Special 
Verdict,  Findings  and  Judgment. 

1.  A  special  verdict  in  the  form  of  four  questions  was 
submitted  to  the  jury.  The  questions,  together  with  the 
answers  given  by  the  jury,  were  as  follows  [R.  163-4]  : 

"Question  1 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself  or  tend 
to  bring  himself  into  public  hatred,  contempt,  scorn 
or  ridicule?     (Answer  'yes'  or  'no.') 

Answer :     No. 

Question  2 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  tend  to  shock,  insult 
or  offend  the  community?     (Answer  'yes'  or  'no.') 

Answer :     No. 

Question  3 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudice  the  de- 
fendant Loew's  Incorporated  as  his  employer  or  the 
motion  picture  industry  generally?  (Answer  'yes' 
or  'no.') 

Answer :     No. 

Question  4:  Did  the  defendant  Loew's  Incorpo- 
rated by  its  conduct  towards  the  plaintiff,  subsequent 
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to  the  hearing,  waive  the  right  to  take  action  against 
him  by  suspending  him?     (Answer  'yes'  or  'no.') 

Answer:     Yes."19 

Although  a  general  verdict  was  not  submitted  to  the 
jury,  they  were  elaborately  charged  upon  the  substantive 
law  thought  to  be  applicable  to  the  case.20  [R.  133-61,  891- 
920.]  The  respects  in  which  that  charge  is  claimed  to  be 
erroneous  are  sufficiently  set  out  in  the  Specification  of  Er- 


19This  question  was  submitted,  at  plaintiff's  request,  and  over 
defendant's  objection  that  it  was  outside  the  issues.  [R.  946.]  It 
should  also  be  noted  that  while  it  confines  the  question  of  waiver 
to  defendant's  conduct  subsequent  to  the  hearing,  the  charge  ex- 
pressly permitted  consideration  of  evidence  of  defendant's  conduct 
before,  as  well  as  after,  the  hearing.  [Point  I,  C,  4,  infra,  pp. 
85-8.]  On  the  other  hand,  comparison  of  the  issues,  as  defined  in 
the  pretrial  order  [supra,  pp.  8-9],  with  the  first  three  questions 
submitted,  at  defendant's  request  but  in  modified  form,  will  show  a 
substantial  narrowing  of  the  controversy  as  a  result  of  that  modifi- 
cation— the  question  of  plaintiff's  conduct,  in  concert  with  others 
having  been  eliminated.    [See,  Point  II,  A,  Second,  infra,  p.  112.] 

20Ordinarily,  when  only  a  special  verdict  is  to  be  returned,  it  is 
not  necessary  to  charge  generally  upon  the  law  of  the  case. 
Rather  the  charge  is  confined  to  those  directions  needed  to  explain 
the  matter  submitted  to  the  jury  and  enable  them  to  make  their 
findings,  as  distinguished  from  instructions  on  the  substantive  law 
usually  necessary  to  the  rendition  of  a  general  verdict.  [F.  R.  C.  P., 
rule  49a;  Lipscomb,  Special  Verdicts  Under  The  Federal  Rule,  25 
Washington  Univ.  L.  Q.  185,  3  F.  R.  Serv.  747,  752-3;  Nordbye, 
D.  J.,  Use  of  Special  Verdicts,  2  F.  R.  D.  138,  139-41.]  Conform- 
ing to  this  practice,  defendant  confined  its  requests  to  instructions 
relating  to  the  manner  of  deliberation,  the  nature  and  effect  of  in- 
ferences and  presumptions,  facts  admitted  or  judicially  noticed  and 
the  like.  [R.  124-30.]  Plaintiff,  however,  requested  a  large  num- 
ber of  instructions  on  the  substantive  law,  many  of  which  were  given 
as  requested  or  in  substance.      [R.   101-24.] 
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rors,     [Infra,   pp.   45-67;   see,   also,   Point  I,   infra,  pp. 
68-109.] 

2.  The  trial  court  adopted  the  jury's  verdict  and  in 
addition  made  extensive  findings  of  its  own.  [R.  169-79.] 
Upon  the  findings  and  conclusions  thus  drawn  a  judgment 
was  entered.  It  declared  that  defendant  had  no  right  to 
suspend  plaintiff's  employment  or  compensation;  that  the 
stated  grounds  of  suspension  were  not  valid  and  that  plain- 
tiff' had  not  violated  the  public  relations  clause  of  the  em- 
ployment contract.  [R.  187-8.]  Plaintiff  was  awarded 
judgment  in  the  sum  of  $76,500  for  compensation  to  De- 
cember 30,  1948.  Defendant  was  ordered  to  reinstate 
plaintiff  to  his  employment  or,  upon  failure  to  comply 
with  that  direction,  to  pay  plaintiff  the  sum  of  $1350  per 
week  from  December  30,  1948  to  November  15,  1949, 
for  each  week  plaintiff  continues  to  be  ready,  willing  and 
able  to  perform  his  services.  Defendant  was  also  ordered 
to  take  appropriate  action  to  set  the  suspension  notice 
aside,  and  was  enjoined  from  continuing  it  in  effect.  The 
court  reserved  jurisdiction  for  the  purpose  of  enforcing 
the  judgment  so  rendered.     [R.  188-92.] 

3.  Various  of  the  trial  court's  rulings  on  the  admis- 
sion and  exclusion  of  evidence  are  claimed  here  to  be  er- 
roneous. The  specific  rulings  in  this  connection  are  ade- 
quately set  out  in  the  Specifications  of  Errors,  infra,  pp. 
39-45,  and  so  are  not  repeated  at  this  point.  [See,  also, 
Point  II,  infra,  pp.  110-21.] 
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D.     The  Disqualification  of  the  Trial  Judge. 

On  March  22,  1948 — some  eight  months  before  the  trial 
and  within  six  days  of  the  time  when  defendant  received 
the  information  upon  which  its  application  was  based — the 
defendant  filed  an  affidavit  and  application  for  transfer  of 
the  cause  to  another  District  Judge  upon  the  ground  that 
the  Honorable  Leon  R.  Yankwich,  before  whom  it  was 
pending,  was  disqualified  for  personal  bias  and  prejudice 
against  the  defendant.  [R.  43-6.]  That  application  was 
grounded  on  the  allegation  that  Judge  Yankwich,  before 
the  cause  had  been  commenced  but  after  the  events  which 
gave  rise  to  the  litigation  had  occurred,  expressed  the 
opinion,  at  a  social  gathering,  "that  there  was  no  legal 
justification  for  the  suspension  or  discharge  of  any  of  the 
persons  whose  conduct  before  the  Committee  resulted  in 
their  indictment;  that  he  hoped  that  none  of  the  cases  aris- 
ing out  of  such  suspensions  or  discharges  came  before 
him  but  if  they  did  he  would  have  no  alternative  but  to 
render  judgment  for  the  plaintiffs  in  such  actions;  and  that 
if  he  were  the  attorney  for  such  plaintiffs  he  could  re- 
cover judgment  in  their  favor  for  millions  of  dollars. 
.    .     ."     [R.  44.] 

Judge  Yankwich,  recognizing  that  under  the  Federal 
practice  these  allegations  had  to  be  taken  as  true,  never- 
theless filed  counter-affidavits  in  which  the  making  of  the 
statements  attributed  to  him  was  controverted.  [R.  58, 
68-76.]  He  then  denied  the  application  for  transfer  upon 
grounds  set  forth  in  a  written  opinion,  and  continued  there- 
after to  preside  over  the  cause.     [R.  47-76,  77,  168-9.] 
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SPECIFICATION  OF  ERRORS. 

1.  The  trial  court  erred  in  refusing  to  admit  evidence 
offered  by  defendant  showing  the  conduct  and  testimony 
of  each  of  the  unfriendly  witnesses  before  the  Congres- 
sional Committee,  including  the  fact  that  each  had  refused 
there  to  answer  a  question  as  to  whether  they  were  or 
ever  had  been  members  of  the  Communist  Party;  which 
evidence  was  objected  to  by  plaintiff  and  by  the  Court  on 
its  own  motion  on  the  following  grounds  [R.  651,  721, 
731,  828] : 

"Q.  Did  you  know,  before  Mr.  Lawson  took  the 
stand,  that  Mr.  Lawson  proposed  to  read,  if  he  were 
permitted  to  do  so,  a  statement  he  had  prepared? 

Mr.  Katz:  We  object  to  that  on  the  ground  it 
is  immatarial. 

Mr.  Selvin:  At  this  time,  may  it  please  the  court, 
we  should  like  to  offer  in  evidence  a  motion  picture 
showing,  substantially  in  the  same  form  as  did  the 
picture  of  Mr.  Cole  shown  yesterday,  the  testimony 
and  conduct  before  the  Un-American  Activities  Com- 
mittee of  all  of  the  10  men  who  have  heretofore  been 
referred  to  in  evidence.  I  understand  that  it  is  agreed 
that  the  proposed  motion  picture  correctly  reflects  the 
proceeding  but  that  substantive  objections  otherwise 
are  reserved. 

Mr.  Katz:  To  which,  on  behalf  of  the  plaintiff 
Lester  Cole,  we  interpose  the  objection  on  the  ground 
that  it  is  immaterial.  This  is  an  action  involving  Mr. 
Lester  Cole's  contract  with  his  employer  and  in  the 
notice  of  suspension  it  is  Mr.  Cole's  acts  and  conduct 
for  which  his  contract  is  sought  to  be  suspended.  We 
object  to  that  on  that  ground,  in  the  light  of  the  con- 
tract itself,  the  notice  of  suspension  that  was  sent, 
and  the  fact  of  the  statement  of  Mr.  Cole,  and  the 


picture  of  Mr.  Cole  before  that  committee  has  already 
been  exhibited.  There  is  no  materiality  at  this  time, 
at  least  at  this  stage  of  the  proceedings,  what  nine  or 
10  or  any  number  of  other  persons  may  or  may  not 
have  said  or  done  before  the  committee. 

******** 

Mr.  Selvin:  Now,  we  will  at  this  time  renew  our 
offer  with  respect  to  that  film. 

The  Court:  It  will  be  rejected.  I  know  what  you 
are  trying  to  do.  You  will  have  to  prove  it.  You 
will  have  to  bring  Mr.  Schenck  here  and  prove  that 
he  actually  saw  the  picture  and  what  he  acted  on. 
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Mr.  Selvin:  You  would  not  allow  the  testimony 
of  the  conduct  of  the  ten? 

The  Court :     Not  other  than  what  is  already  in. 

Mr.  Walker :  Your  Honor,  you  would  not  allow 
the  showing  of  the  pictures? 

The  Court:  I  wouldn't  allow  the  showing  of  the 
pictures  of  the  other  nine  men. 

Mr.  Selvin:     Or  the  reading  of  the  transcript? 

The  Court:   No."  [Point  II,  A,  infra,  pp.  110-12.] 

2.  The  trial  court  erred  in  refusing  to  admit  evidence 
offered  by  defendant  as  to  the  observations  of  qualified 
witnesses  with  respect  to  the  public  attitude  toward  Com- 
munism, the  Communist  Party  and  the  conduct  of  plain- 
tiff before  the  Congressional  Committee,  to  which  evidence 
plaintiff  objected  on  the  following  grounds  [R.  829-44, 
357-8]  : 

"Mr.  Katz:  To  which  we  object  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial.  If  this 
producer  wanted  to  discharge  Mr.  Cole  because  it 
believed  it  could  prove  that  he  advocated  the  over- 
throw of  the  government  by  force  and  violence  or 
that  he  was  a   Communist,   it   should   have  done  so 
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and  joined  the  issue.  Knowing  that  it  could  not  estab- 
lish any  such  proof,  it  gave  a  notice  in  which  it  re- 
sorted completely  to  the  terms  of  the  morals  clause. 
The  morals  clause  refers  specifically  to  an  act  of  Mr. 
Cole  before  the  House  Committee  on  Un-American 
Activities  and  his  acts  and  conduct  there.  That  was 
the  limit  of  the  notice  of  suspension.  And  we  ob- 
ject on  the  ground  that  it  is  an  attempt  to  bring  into 
this  case  extraneous  matters. 

Q.  (By  Mr.  Walker):  Prior  to  the  time,  Mr. 
Mayer,  that  you  joined  in  as  you  have  indicated  the 
adoption  of  this  statement  of  policy  which  was  formed 
at  the  meeting  at  the  Waldorf-Astoria  in  October — 
in  November  of  1947,  what  had  been  your  observa- 
tion of  public  opinion  with  reference  to  the  hearings 
in  Washington  and  particularly  that  portion  of  the 
hearings  in  which  the  questions  were  asked  by  the 
Committee  and  not  answered  by  certain  of  the  parties, 
including  Mr.  Cole? 

Mr.  Katz:  We  object  to  that  question  upon  the 
ground  that  no  proper  foundation  has  been  laid.  It  is 
incompetent  and  immaterial. 

The  Court:  I  don't  think  it  is  proper  examination 
as  to  the  matter  before  the  court  at  the  present  time. 
.     .     ."     [Point  II,  B,  First,  infra,  pp.  113-15.] 

3.  The  trial  court  erred  in  excluding  from  evidence 
Defendant's  Exhibits  G  and  H,  consisting  of  a  compilation 
of  editorials  from  newspapers  throughout  the  country  com- 
menting upon  the  Committee  investigation  and  unfavor- 
ably upon  the  conduct  of  plaintiff  and  his  confederates 
thereat,  as  follows  [R.  782-4,  823]  : 

"The  Court:  ...  I  do  not  think,  in  view  of 
the  long  arguments  that  we  have  had,  it  will  take  any 
additional  extensive  argument,  and  I  say  now  that  I 


—42— 

am  satisfied,  more  than  ever  .  .  .  that  the  edi- 
torials cannot  be  shown."  [Point  II,  B,  Second,  in- 
fra,  p.  115.] 

4.  The  trial  court  erred  in  refusing  to  admit  evidence 
offered  by  defendant  that  the  Communist  Party  of  Amer- 
ica advocates  the  overthrow  of  our  present  form  of  gov- 
ernment by  force  and  violence  and  is  the  agent  of  a  for- 
eign power,  to  which  evidence  plaintiff  objected  on  the  fol- 
lowing grounds  [R.  829-44]  : 

"Mr.  Katz:  To  which  we  object  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial.  If  this 
producer  wanted  to  discharge  Mr.  Cole  because  it  be- 
lieved it  could  prove  that  he  advocated  the  overthrow 
of  the  government  by  force  and  violence  or  that  he 
was  a  Communist,  it  should  have  done  so  and  joined 
the  issue.  Knowing  that  it  could  not  establish  any 
such  proof,  it  gave  a  notice  in  which  it  resorted  com- 
pletely to  the  terms  of  the  morals  clause.  The  morals 
clause  refers  specifically  to  an  act  of  Mr.  Cole  be- 
fore the  House  Committee  on  Un-American  Activities 
and  his  acts  and  conduct  there.  That  was  the  limit 
of  the  notice  of  suspension.  And  we  object  on  the 
ground  that  it  is  an  attempt  to  bring  into  this  case 
extraneous  matters."  [Point  II,  C,  infra,  pp. 
116-17.] 

5.  The  trial  court  erred  in  refusing  to  permit  defendant 
to  cross-examine  plaintiff  as  to  whether  he  was  a  member 
of  the  Communist  Party  and  whether  that  fact  was  not 
his  real  reason  for  refusing  so  to  testify  before  the  Con- 
gressional Committee,  to  which  line  of  inquiry  plaintiff 
objected  on  the  following  grounds  [R.  595-603,  613-17, 
674-77]  : 

"Mr.  Katz :  To  which  we  object  upon  the  ground 
it  is  irrelevant  and  immaterial  for  the  reason,  among 
others,  that  the  notice  of  suspension  itself  assigns  as 


a  cause  for  the  suspension  certain  conduct  before  the 
House  Committee,  and  an  asserted  refusal  to  answer 
questions  does  not  assert  that  Mr.  Cole  was  or  was 
not  a  member  of  the  Communist  Party;  upon  the  fur- 
ther ground  that  the  record  already  shows  that,  in  so 
far  as  this  employer  is  concerned,  out  of  the  lips  of 
the  principal  officers  of  this  employer,  not  contra- 
dicted, they  have  declared  that,  in  so  far  as  employ- 
ment at  Loew's  was  concerned,  it  did  not  make  any 
difference  to  them  that  Mr.  Cole  was  or  was  not  a 
Communist  or  was  or  was  not  being  charged  with 
being  a  Communist;  and  upon  the  final  ground  that, 
in  the  light  of  the  fact  that  the  suspension  does  not 
specify  as  a  ground  therefor  the  claim  that  Mr.  Cole 
was  a  Communist  or  was  not  a  Communist,  any  in- 
quiry into  that  area  is  not  germane  to  any  issue  which 
the  court  cr  the  jury  must  ultimately  pass  upon. 

The  Court:     The  objection  is  sustained. 

Mr.  Walker :  Wasn't  your  real  reason  for  failing 
to  state,  in  response  to  the  referred  to  question  of 
the  Committee,  whether  you  were  a  Communist,  be- 
cause of  your  unwillingness  to  admit  that  you  were 
a  Communist  rather  than  for  the  reasons  that  you 
have  heretofore  assigned  for  your  conduct? 

Mr.  Katz:  We  object  to  that  question  on  the 
ground  it  is  immaterial,  argumentative  and  incompe- 
tent. 

The  Court:  The  objection  is  sustained.  .  .  ." 
[Point  II,  D,  infra,  p.   118.] 

6.  The  trial  court  erred  in  limiting  defendant's  cross- 
examination  of  plaintiff  so  as  to  preclude  defendant  from 
inquiring  into  plaintiff's  knowledge  and  awareness,  before 
he  testified  at  the  Committee  hearing,  of  the  state  of  public 
feeling  toward  Communism  and  the  Communist  Party  and 
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its  members,  to  which  line  of  inquiry  plaintiff  objected  on 
the  following  grounds  [R.  590-619]  : 

"Mr.  Katz:  Just  a  moment.  We  are  going  to 
object  to  that  on  the  ground  it  is  incompetent,  irrele- 
vant and  immaterial. 

******** 

Mr.  Katz:  Our  further  grounds  would  be  that 
they  are  vague  and  that  they  call  for  a  conclusion  of 
the  witness  as  well  as  being  immaterial  and  incompe- 
tent."     [Point  II,  E,  infra,  p.  119.] 

7.  The  trial  court  erred  in  overruling  the  objections 
of  defendant  to,  and  admitting  evidence  offered  by  plain- 
tiff of,  the  facts  that  plaintiff's  salary  had  been  paid,  and 
motion  pictures  on  which  he  had  worked  had  been  dis- 
tributed, after  the  Congressional  Committee  hearing,  which 
evidence  was  objected  to  by  defendant  on  the  following 
grounds  [R.  694-6,  863-7]  : 

"Mr.  Selvin:  We  object  to  that  upon  the  ground  it 
is  immaterial  and  not  proper  redirect  and  not  within 
the  issues. 

******** 

Mr.  Selvin:  And  upon  the  further  ground  that  no 
proper  foundation  has  been  laid  in  this :  that  the 
figures  by  themselves  offer  no  standard  or  criterion  to 
determine  whether  anybody  did  or  did  not  see  this 
picture  because  of  the  conduct  in  question.  They 
merely  reflect  gross  showings. 

******** 

"Mr.  Selvin:  Yes,  but  the  mere  fact  that  the  pic- 
ture was  exhibited  would  have  no  tendency  at  all  to 
show  any  waiver,  because  among  other  reasons  under 
the  contract,  even  if  the  contract  were  wholly  termi- 
nated for  cause,  the  right  to  continue  showing  pic- 
tures, based  upon  Mr.  Cole's  work,  would  continue, 


because  Mr.  Cole's  work  was  absolutely  acquired  un- 
der the  contract.  So  that  the  continuation  of  the  pic- 
tures is  no  evidence  of  any  adoption  or  confirmation 
of  the  contract  or  of  any  relaxation  of  the  contract  or 
of  any  intention,  with  knowledge  of  facts,  entitling 
one  to  terminate  it  altogether.  Now,  the  question  of 
exhibition  of  the  picture  has  nothing  to  do  with  the 
termination  or  non-termination  of  the  employment." 
[Point  II,  F,  infra,  pp.  120-21.] 

8.     The  trial  court  erred  in  charging  the  jury  as  fol- 
lows [R.  897,  901-4]  : 

"II. 

The  Nature  of  the  Action  and  the  Contract. 


"In  answering  the  special  interrogatories  which  will 
be  submitted  to  you,  you  must  determine  as  to  each 
whether  the  conduct  of  the  plaintiff  in  the  particular 
instance  referred  to,  namely,  his  appearance  before 
the  Congressional  Committee,  was  of  such  character 
that  you,  as  jurors,  can  say  that,  under  our  American 
standards  of  right  conduct,  it  did  shock  or  tend  to 
shock  and  offend  the  community  and/or  brought  the 
plaintiff,  oi  tends  to  bring  the  plaintiff,  into  public 
scorn  and  contempt  as  herein  defined. 

"The  verb  'to  prejudice'  also  appears  in  the  clause 
of  the  contract  by  which  the  plaintiff  agrees,  among 
other  things,  not  to  do  or  commit  any  act  or  thing 
that  will  'prejudice  the  producer  or  the  motion  pic- 
ture, theatrical  or  radio  industry  in  general.' 

"The  verb  'to  prejudice'  is  defined  as  follows :  'To 
injure  or  damage  by  some  judgment  or  action;  to 
cause  injury  to;  hence,  generally,  to  hurt;  damage, 
injure,  impair,  as  to  prejudice.' 
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"In  respect  to  those  words  also,  you  must  determine 
whether  the  conduct  of  the  plaintiff  was  such  that 
you,  as  jurors,  can  say  that,  under  our  American 
standards  of  right  conduct,  which  are  accepted  by 
the  community  of  which  you  are  a  part,  it  was  con- 
duct which  would  injure  or  damage  the  defendant. 
And,  in  determining  whether  it  would  have  such  ef- 
fect, you  must  consider  whether  the  conduct  would 
be  considered  an  attack  or  reflection  on  the  reputa- 
tion of  the  defendant  in  its  method  of  conducting  its 
affairs  through  the  employment  as  a  writer  of  a  per- 
son who  acts  as  the  plaintiff  did  under  the  circum- 
stances. Even  lawful  actions  may  shock  or  offend 
certain  persons  and  subject  the  persons  performing 
these  acts  to  scorn  and  contempt.  To  illustrate :  If  a 
man  is  sued  for  money  owed,  he  may,  even  though 
he  has  not  paid  the  money,  defend  the  action  on  the 
ground  that  it  was  outlawed. 

"I  have  made  an  addition,  so  I  will  reread  that 
paragraph.  Strike  out  what  I  have  said  beginning 
with  'Even  lawful  actions.' 

"Even  lawful  actions  may  shock  or  offend  certain 
persons  and  subject  the  persons  performing  these  acts 
to  scorn  and  contempt.  To  illustrate :  If  a  man  is 
sued  for  money  owed,  he  may,  even  though  he  has 
not  paid  the  money,  defend  the  action  on  the  ground 
that  it  was  outlawed,  that  is,  that  the  suit  was  not 
brought  within  a  certain  period  of  time  prescribed  by 
law.  A  person  holding  high  views  of  business  or 
commercial  ethics  might  be  critical  of  one  who  makes 
such  a  defense.  But  it  could  not  be  said  that  the  com- 
munity as  a  whole  or  a  good  portion  of  it  would  be 
shocked  or  offended  by  the  fact  or  that  it  would  sub- 
ject the  person  making  such  defense  permitted  by  law 
to  public  scorn  or  contempt. 


"Unless  forbidden  by  State  or  Federal  law,  or  by 
the  courts  as  against  public  policy,  an  employer  might, 
as  a  condition  of  employment,  require,  in  a  written 
contract,  that  an  employee  do  not  perform,  during  the 
course  of  the  employment,  certain  acts  which  are  not 
in  themselves  illegal.  In  such  event,  the  employer 
might,  if  the  employee  violated  the  condition,  during 
the  period  and  time  of  employment,  consider  it  a 
breach  and  take  whatever  steps  he  may  be  allowed  un- 
der the  contract. 

"And  in  a  lawsuit  arising  from  such  a  controversy, 
the  only  factual  situation  involved  would  be  whether 
the  designated  prohibited  act  was  actually  committed. 
But  when,  as  here,  the  prohibited  conduct  is  not  named 
specifically  in  the  contract  of  employment,  but  is  de- 
fined as  conduct  having  a  certain  effect,  then  the 
jury  is  called  upon  to  determine,  as  you  are  called 
upon  here,  as  questions  of  fact: 

"1.  Whether  the  conduct  was  of  the  character 
forbidden  by  the  contract;  and 

"2.  Whether  the  employee  was  guilty  of  such  con- 
duct. 

"You  are  instructed  that  the  burden  is  on  the  de- 
fendant to  prove  by  a  preponderance  of  the  evidence 
sufficient  justification,  in  accordance  with  the  instruc- 
tions of  the  court,  for  suspending  Mr.  Cole.  This 
means  that  before  you  can  find  that  the  defendant 
was  so  justified  or  that  plaintiff  conducted  himself  in 
a  manner  contrary  to  the  morals  clause  of  the  con- 
tract, you  must  be  satisfied  by  a  preponderance  of  the 
evidence  that  every  fact  essential  to  show  such  justi- 
fication is  true. 

"Therefore,  unless  such  justification  is  established 
by  a  preponderance  of  the  evidence  you  must  find 
that  the  plaintiff  did  not  conduct  himself  in  such  a 


manner  as  to  bring  himself  into  public  scorn,  hatred, 
contempt  or  ridicule,  or  that  his  conduct  had  any  of 
the  other  effects  in  the  clause. 

"In  considering  whether  Lester  Cole's  conduct  had 
such  effect,  you  are  not  to  speculate  or  to  guess.  If 
you  are  not  satisfied  by  a  preponderance  of  the  evi- 
dence that  such  was  the  fact,  you  are  to  find  that  his 
conduct  did  not  have  any  of  the  effects  stated  in  the 
clause, 

"In  determining  whether  the  conduct  of  Lester  Cole 
had  such  effect,  or  if  it  had  any,  you  are  to  consider 
only  the  period  between  October  30,  1947,  and  De- 
cember 2,  1947. 

"An  employer  cannot  penalize  an  employee  simply 
by  claiming  a  violation  of  a  contract  by  the  employee. 
In  order  to  justify  a  claim  of  violation  and  a  suspen- 
sion or  other  penalty  allowed  by  the  contract,  the  em- 
ployer must  show  that  the  employee's  act  charged  as 
violation  was  done  or  committed  by  the  employee  and 
that  it  was  done  wilfully  and  intentionally.  Thus,  in 
order  to  find  that  the  plaintiff  so  conducted  himself  as 
to  bring  himself  into  public  scorn,  hatred,  contempt 
or  ridicule,  or  to  shock  the  community  or  prejudice 
the  defendant,  you  must  find  from  all  the  evidence, 
and  by  a  preponderance  of  the  evidence,  that  his  con- 
duct, which  it  is  charged  had  that  effect,  was  wilful 
and  intentional  and  actually  had  that  effect." 

to  which  instruction  the  defendant  objected  on  the  follow- 
ing grounds   [R.  924-30]  : 

"Mr.  Selvin:  Referring,  first,  your  Honor,  to  the 
subdivision  of  the  instructions  which  was  numbered 
II,  that  is,  the  nature  of  the  action  and  the  contract, 
the  instruction  in  that  subdivision  which  told  the  jury, 
in  effect,  that  they  must  be  able  to  say  that,  under  our 
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American  standards  of  right  conduct,  the  plaintiff's 
conduct  and  his  appearance  before  the  Committee 
must  be  shown  to  shock,  offend  and  insult  the  public 
and  to  bring-  himself  into  public  scorn,  contempt  and 
so  forth,  our  objection  to  that  particular  instruction 
is  that  it  requires  the  defendant  to  show  that  the  con- 
duct had  the  effect  and  not  merely,  as  the  contract 
provides,  that  it  had  the  tendency  to  produce  that 
effect. 

******** 

"Mr.  Selvin:  To  go  on  to  the  next  point,  still  in 
Subdivision  II  of  the  charge,  where  your  Honor  was 
discussing  the  burden  of  the  defendant  to  prove  jur- 
isdiction [justification],  we  object  to  that  instruction 
because  in  the  form  given  it  leaves  to  the  jury  not  a 
question  of  whether  the  facts  claimed  to  constitute  the 
justification  occurred  but  whether  or  not  there  was 
justification  as  a  matter  of  law. 

"Mr.  Selvin:  In  the  immediate  following  matter 
on  which  your  Honor  touched,  to  the  effect  the  jury 
should  not  speculate  as  to  whether  Cole's  conduct  had 
the  effect  claimed  for  it  but  must  determine  it  from 
the  evidence,  the  instruction  in  the  form  given  we 
contend  carries  the  implication  that  what  they  must 
determine  is  whether  it  actually  had  that  effect  and, 
therefore,  eliminated  the  proposition  that  it  was  suffi- 
cient if  it  tended  to  have  that  effect.  I  am  referring, 
of  course,  to  the  question  of  whether  it  shocked  or  of- 
fended the  community."  [Point  I,  E,  infra,  pp. 
101-5.] 
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9.     The  trial  court  erred  in  charging  the  jury  as  fol- 
lows  [R.  905-7] : 

"in. 

The   Law   of   Contracts   Between    Master   and 
Servant  or  Employer  and  Employee. 

"An  employer  may  consider  a  contract  of  employ- 
ment breached  by  the  employee  when  the  employee 
fails  to  perform  his  duty  under  it  or  breaches  the  ex- 
press or  implied  conditions  in  the  contract,  even 
though  injury  does  not  result  to  the  employer  in  con- 
sequence of  the  employee's  breach.  But  the  reason 
given  for  the  action  must  be  true,  from  the  stand- 
point of  the  employer  acting  in  good  faith. 

"And  where  the  contract  specifies  the  grounds  for 
its  termination  or  suspension,  and  written  notice  of 
such  ground  is  provided  for,  the  employer,  in  order 
to  justify  his  action,  must  show  that  the  ground  given 
in  the  notice  actually  existed.  If  he  does  not  do  so, 
by  a  preponderance  of  the  evidence,  he  cannot  justify 
his  action  upon  other  grounds  named  in  the  contract 
which,  although  true,  were  not  stated  in  the  notice. 

"In  performing  his  duties  under  the  contract,  the 
plaintiff  was  required  to  comply  substantially  with 
its  terms. 

"To  apply  these  rules  to  the  facts  here :  The  plain- 
tiff Lester  Cole  was  employed  by  the  defendant, 
Loew's,  Incorporated,  under  a  written  contract  of  em- 
ployment; ihat  contract  ran  until  November  15,  1949, 
with  certain  options.  Where,  as  here,  an  employer 
suspends  an  employee  during  the  term  of  his  contract, 
the  law  requires  that  the  employer  justify  that  suspen- 
sion by  a  preponderance  of  the  evidence.  In  this  case, 
the  defendant  having  notified  the  plaintiff  that  it  sus- 
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pended  the  plaintiff  upon  the  ground  that  he  so  con- 
ducted himself  at  this  hearing  and  in  connection  with 
it  as  to  bring  himself  into  public  scorn,  hatred,  con- 
tempt or  ridicule,  it  is  necessary  for  the  defendant  to 
prove  by  a  preponderance  of  the  evidence  that  the 
plaintiff  Lester  Cole  personally  so  conducted  himself 
that  he  was  held  in  public  scorn,  hatred,  contempt  or 
ridicule,  or  that  his  conduct  shocked  or  offended  the 
community  or  prejudiced  the  defendant  or  the  indus- 
try in  general." 

to  which  instruction  the  defendant  objected  on  the  follow- 
ing grounds   [R.  943-4]  : 

"Mr.  Selvin :  The  next  one  I  propose  to  take  up  in 
the  charge,  which  I  think  follows  the  one  just  dis- 
cussed, is  where  you  refer  to  the  fact  that  where  the 
contract  specifies  or   requires  a   written   notice — 

The  Court:     That  is  right. 

Mr.  Selvin :  — the  justification  must  be  confined  to 
the  grounds  specified.  Our  objection,  in  the  first  place, 
is  that  if  there  is  in  fact  a  justification,  the  employer's 
good  or  bad  faith  is  immaterial,  whereas,  this  instruc- 
tion requires  good  faith. 

Another  objection  is  that  the  instruction  is  inap- 
plicable to  the  facts  of  this  case  because  the  contract 
here  does  not  require  a  written  notice  of  the  grounds 
of  suspension. 


Mr.  Selvin :  And  the  general  objection  to  it  is  that 
we  take  the  position  that  we  can  justify  on  any  of  the 
grounds  which  actually  existed  at  the  time  whether 
known  to  us  or  otherwise. 

The  Court :  You  can  argue  that  to  someone  else, 
because  I  am  satisfied. 
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Mr.  Selvin:  Then,  in  that  same  subdivision  where 
your  Honor  states  that  the  application  of  those  rules 
to  the  facts  require  certain  findings — 

The  Court:    Yes. 

Mr.  Selvin :  — our  objection  to  that  portion  of  the 
charge  is  that  again  the  tendency  of  the  acts  to  have 
the  effect  is  eliminated  and  it  is  their  actual  effect 
which  is — 

The  Court:  No.  I  am  sorry.  You  misconceived 
that  and  I  am  not  surprised,  .  .  ."  [Point  I,  E, 
infra,  pp.   101-5.] 

10.     The  trial  court  erred  in  charging  the  jury  as  fol- 
lows  [R.  907-10]  : 

"IV. 

The  Acts  of  the  Employer  Considered  as 

Waiver. 

"An  employee  has  a  right  to  rely  on  statements  of 
the  officers  and  representatives  of  a  corporation  by 
which  he  is  employed  in  determining  whether  a  cer- 
tain course  of  conduct  would  violate  his  obligations 
as  an  employee. 

"If  an  employer  by  his  words  and  acts  leads  an  em- 
ployee to  believe  that  certain  conduct  by  the  em- 
ployee will  not  be  considered  a  violation  of  his  em- 
ployment obligations,  and  the  employee,  in  good  faith, 
acts  in  such  belief,  then  the  employer  may  not  there- 
after be  allowed  to  treat  such  conduct  as  a  breach  of 
the  employee's  obligations. 

"If  Mr.  Cole,  in  good  faith,  in  this  case  did  come 
to  the  conclusion,  from  the  actions  and  the  statements 
of  the  executives  of  the  defendant,  Mr.  Mayer  and 
Mr.  Mannix,  and  you  so  find  as  a  fact,  that  Mr.  Cole 
could  conduct  himself  as  he  thought  proper  before  the 
congressional  committee,  assuming  that  you  find  such 
actions  took  place  and  such  statements   were  made, 
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you  are  instructed  that  Cole  had  the  right  to  use  his 
best  judgment  as  to  what  his  conduct  before  the  Com- 
mittee should  be. 

"Or,  to  put  it  differently  and  more  explicitly: 
"If  you  find  that  the  defendant's  executives,  Mr. 
Mayer  and  Mr.  Mannix,  performed  certain  acts  and 
made  certain  statements,  and  by  such  actions  and  such 
statements,  before  the  hearings,  led  the  plaintiff 
Lester  Cole  to  believe  that  they  were  not  concerned 
about  charges  that  he  was  a  Communist,  or  that  he 
was  a  Communist — and  Mr.  Cole,  in  good  faith,  re- 
lied on  such  statements  and  actions  in  deciding  upon 
a  line  of  conduct  before  the  Committee — but  that  the 
defendant's  executives  afterwards  changed  their 
minds,  without  notifying  Cole,  before  he  testified  be- 
fore the  House  Committee,  and  gave  them — just  a 
minute.     Strike  out  'and  gave  them'. 

"I  made  some  changes,  so  I  will  start  this  over 
again : 

"Or,  to  put  it  differently  and  more  explicitly :  If 
you  find  that  the  defendant's  executives,  Mr.  Mayer 
and  Mr.  Mannix,  performed  certain  acts  and  made 
certain  statements,  and  by  such  actions  and  such  state- 
ments, before  the  hearings,  led  the  plaintiff  Lester 
Cole  to  believe  that  they  were  not  concerned  about 
charges  that  he  was  a  Communist,  or  that  he  was  a 
Communist,  and  gave  him  no  specific  instructions  as 
to  how  to  conduct  himself  in  the  matter — and  Cole, 
in  good  faith,  relied  on  such  statements  and  actions  in 
deciding  upon  a  line  of  conduct  before  the  Committee 
— but  that  the  defendant's  executives  afterwards 
changed  their  minds,  without  notifying  Cole,  before 
he  testified  before  the  House  Committee,  and  without 
giving  him  any  specific  instructions  as  to  how  to  act, 
then  I  instruct  you  that  Cole  had  the  right  to  pursue 
the  conduct  he  had  decided  upon  on  the  basis  of  the 
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prior  acts  and  statements  referred  to,  if  you  find  them 
to  be  true  and  to  have  existed,  without  regard  to  any 
later  claim  or  possible  claim  by  his  employer  that 
because  of  his  conduct  the  public  might  be  led  to  be- 
lieve that  he  was  a  Communist. 

"In  this  case,  the  plaintiff  Lester  Cole  agreed  in  his 
contract  with  Loew's,  Incorporated,  that  he  would 
comply  with  the  provisions  of  his  contract  to  the  full 
limit  of  his  ability  or  as  instructed. 

"If  you  find  that  the  defendant  Loew's  knew  that 
Lester  Cole  had  been  subpoenaed  to  appear  before  the 
House  Committee  on  Un-American  Activities,  then  I 
instruct  you  that  if  the  defendant  desired  that  plain- 
tiff Lester  Cole  conduct  himself  before  the  Commit- 
tee in  a  certain  manner,  the  defendant  Loew's  had  the 
right  to  give  reasonable  and  specific  instructions  to 
Lester  Cole„ 

"I  will  read  the  last  paragraph  over  again,  as  I 
have  modified  it — I  will  read  the  whole  instruction 
over  again. 

"In  this  case,  the  plaintiff  Lester  Cole  agreed  in 
his  contract  with  Loew's,  Incorporated,  that  he  would 
comply  with  the  provisions  of  his  contract  to  the 
full  limit  of  his  ability  or  as  instructed. 

"If  you  find  that  the  defendant  Loew's  knew  that 
Lester  Cole  had  been  subpoenaed  to  appear  before  the 
House  Committee  on  Un-American  Activities,  then  I 
instruct  you  that  if  the  defendant  Loew's  desired  that 
plaintiff  Lester  Cole  conduct  himself  before  the  Com- 
mittee in  a  certain  manner,  the  defendant  Loew's 
had  a  right  to  give  reasonable  and  specific  instruc- 
tions to  Lester  Cole  and  that  it  was  his  duty  to  fol- 
low them,  if  they  were  reasonable,  as  the  contract 
provides. 
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"You  are  instructed  that  even  if  an  employer  has 
the  right  to  suspend  an  employee  under  a  contract, 
he  may,  by  his  words  or  conduct,  and  without  refer- 
ence to  any  act  or  conduct  of  the  party  affected  there- 
by, waive  this  right.  A  waiver  is  such  conduct  of 
the  employer  as  shows  his  election  to  forego  the  right 
to  suspend,  which  he  might  otherwise  have  taken  or 
insisted  upon  under  the  contract.  Once  such  right  is 
waived  by  the  employer,  it  is  gone,  so  far  as  the  par- 
ticular conduct  is  concerned,  and  cannot  be  claimed  by 
him,  except  for  some  other  or  different  violation  by 
the  employee. 

"To  put  it  into  a  brief  sentence :  An  employer 
knowing  of  an  employee's  conduct  which  might  war- 
rant suspension  or  termination  of  employment  may 
not  continue  employing  him  thereafter  and  at  a  later 
date  treat  the  employee's  conduct  as  a  breach  of  his 
obligations. 

"So,  here,  if  you  find  that  when  Cole  came  back 
from  Washington,  Loew's  knew  of  Cole's  statements 
and  conduct  before  the  House  Committee  in  Wash- 
ington in  connection  with  the  particular  hearings,  but 
nevertheless,  put  him  back  to  work,  and  accepted  his 
services  with  the  intention  of  accepting  Cole  as  its 
employee  under  the  employment  contract,  then  I  in- 
struct you  that  Loew's  waived  the  right  to  rely  upon 
such  conduct  in  taking  action  against  Cole." 

to  which  instruction  the  defendant  objected  on  the  follow- 
ing grounds    [R.   945-50]  : 

"Mr.  Selvin :  Subdivision  IV,  the  acts  of  the  em- 
ployer considered  as  waiver.  There  are  certain  gen- 
eral objections  which  we  have  to  apply  to  the  entire 
subdivision,  first,  that  it  permits  the  jury  to  consider, 
on  the  question  of  waiver,  conduct  or  alleged  conduct 
of  the  defendant  occurring  prior  to  the  hearing. 
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He******* 

"Mr.  Selvin :  •  In  so  far  as  conduct  prior  to  the 
hearing  is  instructed  upon  in  this  subdivision,  it,  in 
our  opinion,  is  relevant,  if  at  all,  only  on  the  theory 
of  estoppel  and  the  jury  had  not  been  told  the  ele- 
ments of  the  law  of  estoppel. 

"Mr.  Selvin:  Our  third  point  is  that  neither  es- 
toppel nor  waiver  was  pleaded  or  made  an  issue  in 
the  case. 

******** 

"Mr.  Selvin:  Our  fourth  objection  is  that,  in  so 
far  as  waiver  is  concerned,  the  jury  has  not  been 
instructed  that  waiver  is  a  question  of  intention  and 
has  not  been  told  that,  before  one  can  be  held  to 
waive  it  must  appear  that,  with  knowledge  of  his 
right,  he  took  certain  conduct  and  intended  to  waive 
that  right. 

"Mr.  Selvin:  Still  on  Subdivision  IV,  we  object 
upon  the  ground  that  the  instruction  singles  out  for 
specific  mention  the  testimony  of  Mr.  Mayer  and  Mr. 
Mayer's  and  Mr.  Mannix'  statements  to  Mr.  Cole  be- 
fore he  left  for  Washington,  leaving  unmentioned  the 
statements  of  Mr.  Mayer  and  of  Mr.  Johnston  in  a 
similar  connection,  which  it  was  testified  he  heard 
before  he  took  the  stand.  Again,  on  Subdivision  IV — 
******** 

"Mr.  Selvin:  We  also  object  to  that  portion  of 
the  charge  upon  the  ground  that  it  makes  the  de- 
termining, or  one  of  the  determining,  factors  the 
question  of  whether  Mr.  Cole,  in  good  faith,  assumed 
that  he  was  free  to  act  and  leaves  out  of  considera- 
tion the  question  of  whether  he  was  justified  in  so 
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assuming  on  the  basis  of  what  was  told  him  or  he 
heard. 


"Mr.  Selvin:  Then,  in  this  same  subdivision, 
where  your  Honor  has  charged  the  jury  that  the  de- 
fendant knew  Mr.  Cole  was  subpoenaed,  and  if  it 
desired  any  particular  line  of  conduct  on  his  part,  it 
had  the  right  to  instruct  him,  we  object  upon  the 
ground,  first,  that  the  instruction  as  given  carries 
the  implication  that,  if  they  did  not  give  him  any 
instructions  or  directions,  they  waived  any  right  to 
complain  of  his  conduct  afterwards — 

"Mr.  Selvin :  And,  second,  in  respect  to  that  same 
instruction,  upon  the  ground  that,  in  our  opinion,  an 
employer  does  not  have  the  right  to  instruct  an  em- 
ployee as  to  how  he  shall  testify  before  a  Congres- 
sional Committee. 


"Mr.  Selvin:  Then  the  concluding  instruction  in 
that  subdivision  we  object  to  upon  the  ground  it  is 
not  only  a  formula  instruction  which  eliminates  cer- 
tain essential  elements  necessary  to  reach  the  result 
but  it  is,  in  view  of  the  undisputed  facts  in  the  case, 
in  effect,  an  instruction  to  return  a  verdict  in  the 
plaintiff's  favor  and  particularly  in  that  it  eliminates 
from  the  consideration  of  the  jury  the  proposition 
that  the  mere  fact  that  the  employee  may  be  retained 
for  a  period  of  time  after  the  alleged  violation  oc- 
curred does  not  in  and  of  itself  necessarily  constitute 
a  waiver,  and  because  it  further  eliminates  from  the 
consideration  of  the  jury  in  that  regard  the  proposi- 
tion that  the  conduct  here  complained  of  is  a  persistent 
conduct  and  continued,  as  we  contend,  up  to  and  be- 
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yond  the  time  the  employer  took  the  action  complained 
of  by  the  plaintiff."     [Point  I,  C,  infra,  pp.  78-94.] 

11.     The  trial  court  erred  in  charging  the  jury  as  fol- 
lows [R.  911-13]: 

"V. 

The  Rights  of  Witnesses  Before 

Committees. 

"In  exercising  the  right  of  inquiry,  a  Congres- 
sional Committee  may  subpoena  witnesses  and  ask 
them  questions  relevant  to  the  inquiry.  However,  a 
witness  examined  before  the  Committee  also  has 
rights.  He  may  decline  to  answer  certain  questions 
in  order  to  secure  from  the  courts  a  final  determina- 
tion of  the  right  of  the  Committee  to  ask  the  par- 
ticular question.  When  he  does  so,  he  paves  the  way 
for  contempt  proceedings  in  the  courts,  and  not  be- 
fore the  committee,  where,  that  is,  in  the  courts,  a 
final  decision  as  to  the  power  of  the  committee  in 
the  particular  respect  can  be  obtained. 

"When  a  question  is  asked  of  a  witness  before  a 
committee,  he  may  give  either  a  direct  or  an  irre- 
sponsive answer.  If  the  question  is  of  such  char- 
acter as  to  require  an  explicit  answer,  he  may  be 
directed  to  give  such  answer.  But  he  cannot  be 
required  to  answer  in  a  specific  manner  and  without 
being  given  an  opportunity  to  explain  his  answer. 
Nor  can  he  be  denied  the  right  to  amplify  it.  And 
there  is  nothing  wrong  if  the  answer  which  the  wit- 
ness gives  goes  beyond  the  question,  or  is  what  we 
call  in  law  non-responsive. 

"A  non-responsive  answer,  if  it  includes  irrelevant 
matter,  may  be  stricken.  If  it  contains  relevant 
facts,  they  are  admissible,  notwithstanding  the   fact 
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they  were  not  specifically  asked  for  or  called  for  by 
the  particular  question. 

"When  a  witness  is  called  before  a  Congressional 
Committee  he  has  a  right  to  invoke  the  protection 
of  the  Constitution  and  of  the  laws  of  the  United 
States,  and  to  that  end  he  has  the  legal  right  guar- 
anteed to  every  citizen  or  legal  resident  of  the  United 
States  to  assert  rights  reserved  by  the  Constitution 
and  the  law  and  to  claim  their  privileges. 

"In  this  respect,  the  Supreme  Court  has  said: 
"  'An  official  inquisition  to  compel  disclosures  of 
fact  is  not  an  end,  but  a  means  to  an  end;  and  the 
end  must  be  of  a  legitimate  one  to  justify  the  means. 
The  citizen,  when  interrogated  about  his  private  af- 
fairs, has  a  right  before  answering  to  know  why  the 
inquiry  is  made;  and  if  the  purpose  disclosed  is  not  a 
legitimate  one,  he  may  not  be  compelled  to  answer. 

"And  before  a  witness  can  be  guilty  of  contempt 
of  a  legislative  committee  two  conditions  must  oc- 
cur: 

1.  The  questions  asked  of  the  witness  must  be 
relevant  to  the  purpose  of  the  inquiry,  that  is,  it 
must  be  required  in  a  matter  into  which  the  com- 
mittee has  the  jurisdiction  to  inquire,  and 

"2.  The  witness  must  actually  refuse  to  answer 
the  relevant  question. 

"Or,  conversely  put: 

"A  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  the  power  are  exceeded  or  the  ques- 
tions are  not  pertinent  to  the  matter  under  inquiry. 

"Whether  he  is  right  or  wrong,  and  even  though  he 
may  be  subjected  to  penalties  if  he  is  wrong,  every 
citizen  has  the  right  to  have  determined  by  the  courts 
questions  as  to  his  Constitutional  or  other  legal  rights. 
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This  is  one  of  the  privileges  and  incidences  of  Ameri- 
can citizenship. 

"I  will  reread  the  first  sentence,  because  I  have 
modified  the  last  sentence: 

"Whether  he  is  right  or  wrong,  and  even  though 
he  may  be  subjected  to  penalties  if  he  is  wrong, 
every  citizen  has  the  right  to  have  determined  by 
the  courts  questions  as  to  his  Constitutional  or  other 
legal  rights.  This  is  one  of  the  privileges  and  inci- 
dences of  American  citizenship. 

"And  even  the  alien  in  our  midst,  if  he  be  a  legal 
resident,  has  certain  rights  and  privileges  which  he 
may  assert  and  which  it  is  the  duty  of  a  legislative 
committee  to  respect  and  of  the  courts  to  protect." 

to  which  instruction  defendant  objected  on  the  following 
grounds   [R.  951-2]: 

"Mr.  Selvin:  The  objection  which  extends  to  all 
of  Subdivision  V  is  that  it  is  irrelevant  to  the  issues 
of  fact  to  be  submitted  to  the  jury.  The  question 
for  the  jury  to  determine  is  whether  or  not  the  con- 
duct complained  of  occurred,  and  in  the  form  it  is 
now  to  be  presented,  whether  or  not,  if  it  occurred, 
the  defendant  has  waived  its  rights  in  respect  to 
that.  The  question  of  what  the  plaintiff's  rights 
before  the  Committee  might  have  been  are  not  in- 
volved in  the  question  of  whether  the  conduct  had 
the  effect  complained  of  and,  if  so,  whether  it  has 
been  waived. 

"We  object  further  upon  the  ground  that,  what- 
ever may  be  the  technical  description  of  the  right  or 
power  of  a  person  to  precipitate  a  legal  test  by  re- 
fusing to  answer  a  question  before  a  committee,  the 
fact  [is]  that  a  refusal  to  answer  a  pertinent  ques- 
tion is  a  criminal  violation  of  the  law  of  the  United 
States  and  is  not  included  in  the  discussion  of  the 
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rights  of  witnesses  and  it  should  be  included  if  the 
subject  is  to  be  fully  stated  at  all. 

******** 

"Mr.  Selvin:  We  object  further  to  that  subdi- 
vision of  the  charge  on  the  ground  that  as  given  it, 
in  effect,  submits  to  this  jury  the  legal  question  as 
to  whether  or  not  what  Mr.  Cole  did  was  a  contempt 
of  Congress  as  distinguished  from  the  question  as 
to  whether  or  not  his  conduct,  whether  lawful  or 
unlawful,  had  the  effects  contended  for  it."  [Point 
I,  D,  infra,  pp.  95-100.] 

12.     The  trial  court  erred  in  charging  the  jury  as  fol- 
lows [R.  915-18] : 

"VII. 

The   Question   of   Communism. 

"In  view  of  the  fact  that  the  conduct  of  the  plain- 
tiff which  is  made  the  ground  of  suspension  involved 
his  failure  to  answer  concerning  his  membership  in 
a  professional  union  and  in  the  Communist  Party, 
the  court  will  give  you  some  specific  instructions  as 
to  the  bearing  of  the  question  on  the  problem  before 
you. 

"You  are  instructed  that  in  California  it  is  libelous 
to  call  a  person  a  Communist.  This  for  the  reason 
that  such  a  charge  would  expose  a  person  to  the 
hatred,  contempt  and  ridicule  of  many  persons. 

"At  the  same  time,  I  instruct  you  that  in  Cali- 
fornia it  is  lawful  for  a  person  to  be  a  member  of 
the  Communist  Party,  and  to  register  with  the  Regis- 
trar of  Voters  of  a  county  as  a  member  of  such 
party.  In  California,  the  Communist  Party  is  en- 
titled to  participate  in  elections,  including  primary 
elections,  and  to  nominate  candidates.  And,  while, 
under  California  law,  any  party  which  carries  on  or 
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advocates  the  overthrow  of  the  government  by  un- 
lawful means  or  which  carries  on  or  advocates  a 
program  of  sabotage  may  not  participate  in  primary 
elections,  the  courts  of  California  have  ruled  that 
the  courts  do  not  take  judicial  notice  of  the  fact  that 
the  Communist  Party  advocates  the  overthrow  of 
the  government  by  force  or  violence,  and  they  have 
also  ruled  that  a  registered  Communist  is  not  guilty 
of  a  violation  of  the  State  law  by  the  mere  fact  of 
membership  in  the  Communist  Party.  You  are  to 
bear  these  facts  in  mind  in  judging  whether  the 
conduct  of  the  plaintiff  was  as  charged  by  the  de- 
fendant. And,  in  determining  this  matter,  you  are 
to  bear  in  mind  the  following  facts  and  additional 
instructions. 

"I  have  stated  that  in  California  an  accusation  of 
Communism  against  a  person  is  libelous.  This  is  so 
because,  under  California  law,  every  false  and  un- 
privileged publication  which  exposes  a  person  to 
hatred,  contempt,  ridicule  or  obloquy  or  causes  him 
to  be  shunned  or  avoided,  or  which  has  a  tendency 
to  injure  him  in  his  occupations,  is  libelous  per  se. 

"The  law  recognizes  in  every  man  a  right  to  have 
the  estimation  in  which  he  stands  in  the  opinion  of 
others  unaffected  by  false  statements  to  his  discredit. 

"In  this  matter,  the  law  recognizes  that  men's 
reputations  are  'tender  things,'  and  presumes  that 
every  person  has  a  good  reputation. 

"For  this  reason,  the  law  does  not  require  one 
who  has  been  libelled  to  prove  its  falsity.  On  the 
contrary,  falsity  is  presumed  if  the  publication  is 
unprivileged,  that  is,  not  uttered  in  a  judicial  or 
legislative  proceeding  or  other  proceedings  protected 
by  law,  and  is  of  a  character  to  affect  his  reputation, 
such  as  a  charge  of  Communism  is. 


"The  person  who  libels  another  has  the  burden  of 
proving  that  the  charge  is  true.  He  who  repeats  a 
libelous  statement,  if  he  wishes  to  justify  it,  must 
prove  not  that  another  has  made  the  statement,  but 
that  the  statement  is  true. 

"These  principles  should  be  borne  in  mind  by  you 
in  considering  the  testimony  in  this  case  in  which 
reference  was  made  as  to  certain  accusations  made 
against  the  plaintiff  in  certain  publications  and  before 
the  Committee  which  were  repeated  and  discussed 
in  the  presence  of  some  of  the  defendant's  represen- 
tatives. You  were  admonished  at  the  time  when 
these  accusations  were  repeated  here  and  I  admonish 
you  again  now  that  they  are  to  be  considered  only 
as  having  been  made  and  that  no  one  has  proved  in 
this  lawsuit  that  these  accusations  are  true.  Indeed, 
the  truth  of  these  accusations  is  not  an  issue  in  the 
case.  And  the  reason,  as  already  stated,  is  that  the 
defendant  has  not  charged  the  plaintiff  is  a  Commu- 
nist or  a  member  of  the  Communist  Party  and  that 
the  notice  of  suspension  involved  here  does  not  set 
forth  as  a  ground  of  suspension  the  fact,  if  it  be  a 
fact,  that  the  plaintiff  is  or  ever  has  been  or  was  at 
the  time  of  the  notice,  a  Communist  or  a  member  of 
the  Communist  Party.  As  you  have  already  been 
instructed,  the  defendant,  having,  in  accordance  with 
the  contract  of  employment,  specified  in  the  notice 
the  ground  on  which  they  relied  for  suspension,  is 
bound  by  it.  And  the  only  ground  of  suspension 
set  forth  in  the  notice  is  the  conduct  of  the  plaintiff 
before  the  Un-American  Activities  Committee  of 
the  Congress  in  connection  with  certain  hearings  and 
at  the  time  specified  of  his  appearance  before  that 
Committee.  All  the  evidence  on  the  part  of  both  the 
plaintiff  and  the  defendant  has  been  directed  to  that 
conduct.     And  the  question  whether  the  plaintiff  is 
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or  is  not,  was  or  was  not,  a  Communist,  is  not  be- 
fore you.  All  you  have  to  determine  is  whether  in 
not  answering  in  the  manner  requested  by  the  Com- 
mittee, the  question,  among  others,  whether  he  was 
a  Communist  or  a  member  of  a  trade  organization, 
and  whether  his  entire  conduct  before  the  Committee 
in  connection  with  the  hearings  was  of  the  type  for- 
bidden by  what  has  been  called  the  'public  relations' 
clause  as  bringing  the  plaintiff  into  public  scorn  and 
contempt,  shocking  and  offending  the  community  and 
prejudicing  the  defendant  and  the  industry. 

"And,  in  determining  this  matter,  you  are  to  con- 
sider all  the  evidence  and  reach  your  verdict  without 
trying  to  speculate  about  the  political  affiliations  of 
any  of  the  witnesses  or  parties  in  this  case." 

to  which  instruction  the  defendant  objected  on  the  follow- 
ing grounds   [R.  953-4]  : 

"Subdivision  VII  of  the  charge,  the  question  of 
Communism — we  object  generally  to  so  much  of  the 
charge  as  does  any  more  than  tell  the  jury  that  it 
is  a  fact,  which  the  court  will  judicially  notice,  that 
there  is  a  noticeable  segment  of  the  population  of 
this  country  who  look  with  scorn,  contempt,  hatred 
and  ridicule,  upon  the  Communist  Party  and  its  sym- 
pathizers. Beyond  that,  any  instructions  as  to  the 
law  of  libel,  the  burden  of  proof  in  libel  cases,  the 
question  of  privilege  and  libel,  the  burden  upon  the 
alleged  defamer  or  any  other  person  to  prove  the 
truth  of  the  charge,  are  all  matters  completely  ex- 
traneous to  any  issue  in  this  case. 

>|£  ^C  J|C  >JC  Sj£  j|S  3}I  j{j 

"Mr.  Selvin:  We  object  to  so  much  of  that  por- 
tion of  the  charge  as  discusses  the  legal  position  of 
the  Communist  Party  in  California,  particularly  in 
view  of  the  exclusion  of  the  evidence  offered  by  the 
defendant  to  show  that  the  Party  does,  in  fact,  ad- 
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vocate  force  and  violence.  And  we  object  to  the  con- 
cluding portion  of  that  subdivision  of  the  charge 
which  tells  the  jury  that  they  should  not  speculate 
about  the  politics  or  political  affiliations  of  any  per- 
son involved  on  the  ground  that,  in  the  manner 
given,  it  tends  to  eliminate  from  the  consideration 
of  the  jury  the  question  of  what  the  effect  upon  the 
public  was  or  tended  to  be  in  respect  to  their  belief 
as  to  Mr.  Cole's  political  affiliations."  [Point  I,  A, 
B,  infra,  pp.  68-77.] 

13.  The  trial  court  erred  in  refusing  to  give  the  fol- 
lowing instruction  requested  by  defendant  [R.  101,  128- 
9]: 

"Defendant's  Requested  Instruction  No.  7: 

"In  addition  to  stipulated  facts  and  facts  which 
are  the  subject  of  direct  or  indirect  evidence,  certain 
facts  are  the  subject  of  judicial  notice.  Such  facts, 
that  is,  facts  which  are  the  subject  of  judicial  notice, 
are  conclusively  deemed  to  be  known  by  the  Court 
and  jury  and  are,  therefore,  deemed  established  in 
the  case  without  any  evidence  of  them.  Among  the 
facts  judicially  noticed  is  the  fact  that  many  average 
and  respectable  persons  in  this  country  look  with 
scorn  and  contempt  upon  the  Communist  Party  of 
America  and  upon  its   members  and   sympathizers." 

to  the  refusal  to  give  which  defendant  objected  as  follows 

[R.  922] : 

"Mr.  Selvin:  Yes,  we  have.  We  will  object  to 
the  refusal  to  give  defendant's  requested  instruction 
No.  7."     [Point  I,  F,  infra,  pp.  106-9.] 

14.  The  trial  court  erred  in  submitting  the  following 
special  verdict  or  question  to  the  jury   [R.  920,  961]: 


"Question  4: 

"Did  the  defendant  Loew's,  Incorporated,  by  its 
conduct  towards  the  plaintiff,  subsequent  to  the  hear- 
ing, waive  the  right  to  take  action  against  him  by 
suspending  him? 

"(Answer  'Yes'  or  'No'.) 

"Answer:     .     .     ." 

to  which  submission  the  defendant  objected  on  the  fol- 
lowing grounds    [R.  879-86,  933]  : 

"Mr.  Selvin:  Our  position  on  that,  your  Honor, 
is  that  if  waiver  is  properly  an  issue  of  fact  in  this 
case  (if  it  is),  and  if  there  is  a  conflict  in  the  evi- 
dence in  that  regard,  then,  it  is,  of  course,  a  matter 
that  should  be  submitted  to  the  jury.  However,  we 
take  the  position  that  there  is  no  issue  of  waiver  in 
this  case  whatever.  The  pleadings  raise  the  issue  of 
performance,  not  waiver  of  performance.  And  the 
rule  is  well  settled,  I  think,  that  in  a  contract  action 
where  waiver  of  performance,  rather  than  perform- 
ance, is  relied  on,  that  fact  must  be  pleaded. 

"Mr.  Selvin:  Well,  as  I  say,  our  position  is  that 
the  only  issuable  facts  pleaded,  whatever  the  form 
of  the  action,  are  (1)  whether  or  not  the  plaintiff 
duly  performed,  and  that  anticipates  our  claim  of 
non-performance  by  pleading  that  affirmatively;  and 
(2)  whether  the  statements  in  the  statement  are  true 
or  false.  The  questions  to  be  presented  to  the  jury, 
as  they  are  formulated  relate  to  that  last  question, 
because  those  are  the  issues  as  raised  by  the  plead- 
ings, but  there  has  never  been  any  issue  of  fact 
raised  in  this  case  with  reference  to  waiver.  The 
fact  that  facts  come  in  relative  to  an  issue  unraised 
does  not  put  the  impleaded  issue  into  the  case." 
*     *     * 
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Mr.  Selvin:  Now,  since  your  Honor  is  rewriting 
a  Special  verdict,  I  might  properly  call  attention  to 
our  objection  to  question  4  at  this  time,  so  that  if 
there  is  anything  in  them  that  your  Honor  desires  to 
adopt,  it  won't  require  a  further  rewriting. 

"The  Court:  No.  I  am  satisfied  that  that  ques- 
tion should  be  submitted.  I  worded  that  very  care- 
fully. I  wrote  it  and  rewrote  it  several  times  and  I 
think  the  question  should  be  submitted  to  the  jury  be- 
cause it  is  an  issue  which  I  have  covered  by  instruc- 
tions, the  question  of  waiver,  it  was  argued  to  the 
jury,  and  it  should  go  in  as  an  alternative  condition 
and  I  have  worded  it  in  such  a  manner  that  it  can  be 
answered  yes  or  no,  regardless  of  how  the  first  three 
questions  are  answered. 

"Mr.  Selvin:  Well,  we  have  indicated  hereto- 
fore our  objections. 

"The  Court:  Yes,  you  have  indicated  your  objec- 
tions to  the  problem.  I  think  this  is  properly  before 
the  jury."    [Point  I,  C,  1,  infra,  pp.  78-9.] 

15.  The  trial  court  erred  in  denying  and  refusing  to 
grant  defendant's  application,  made  on  the  ground  of  per- 
sonal bias  and  prejudice  of  the  District  Judge,  to  have  the 
cause  transferred  to  another  judge.  [Point  III,  infra,  pp. 
122-6.] 

SUMMARY  OF  THE  ARGUMENT. 

The  section  headings  and  subheadings  of  our  argument 
have  been  prepared  with  the  idea  that  when  collected  into 
an  index  or  table  of  contents  they  will  serve  as  an  outline 
or  summary  of  the  argument.  Accordingly,  and  in  the 
interests  of  space,  we  incorporate,  but  do  not  repeat  the 
index  appearing  at  the  commencement  of  this  brief  as  our 
summary  of  the  argument. 
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ARGUMENT. 

I. 

THE  TRIAL  COURT'S  CHARGE  TO  THE  JURY 

WAS  PREJUDICIALLY  ERRONEOUS.21 

The  rule  in  California  is  well  settled — so  well  settled 
that  it  has  several  times  been  referred  to  as  ' 'elementary" 
[L.  A.  Gas  etc.  Co.  v.  Amal.  Oil  Co.,  168  Cal.  140,  143, 
142  Pac.  46,  47-8;  Rathbun  v.  Security  Mfg.  Co.,  82  Cal. 
App.  793,  796,  256  Pac.  296,  197]— that  a  party  himself 
in  default  cannot  enforce  a  contract  even  though  the  other 
party  has  subsequently  followed  the  first  offender's  ex- 
ample and  has  also  defaulted.  [Wood  etc.  Co.  v.  Seurich, 
5  Cal.  App.  252,  253-5,  90  Pac.  51,  52;  Towney  v.  Peoples 
Ice  Co.,  66  Cal.  233,  234,  5  Pac.  158,  159;  Dunn  v.  Daly, 
78  Cal.  640,  644-5,  21  Pac.  377,  378-9;  Ross  v.  Tabor, 
53  Cal.  App.  605,  612,  200  Pac.  971,  974;  Kulawitz  v. 
Pac.  etc.  Paper  Co.,  25  Cal.  2d  664,  669,  155  P.  2d  24,  27; 
Karales  v.  L.  A.  Creamery  Co.,  36  Cal.  App.  171,  172-3, 
171  Pac.  821;  Calif.  Sugar  etc.  Agency  v.  Penoyar,  167 
Cal.  274,  280-1,  139  Pac.  671,  674.] 

Another  statement  of  the  same  principle  is,  that  be- 
fore a  plaintiff  may  recover   in  contract  he   must   show 


21In  the  following  discussion  of  the  errors  claimed  by  us  to  inhere 
in  the  trial  court's  charge  to  the  jury,  we  do  not  repeat  the  objec- 
tions to  the  charge  which  were  made  below.  These  are  fully  set 
out  in  the  relevant  Specification  of  Error,  supra,  pp.  45-67.  No 
point  is  raised  here  which  was  not  the  subject  of  an  appropriate 
objection  in  the  District  Court. 
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that  he  has  performed  all  the  conditions  and  agreements 
of  the  contract  on  his  part  to  be  performed;  so  that  if 
he  fails  to  make  that  showing  or  it  appears  affirmatively 
that  he  has  not  so  performed,  the  judgment  must  go 
against  him.  [L.  A.  Gas  etc.  Co.  v.  Amal.  Oil  Co.,  156 
Cal.  776,  778,  106  Pac.  55,  57;  Cameron  v.  Burnham,  146 
Cal.  580,  584,  80  Pac.  929,  930;  Bristol  v.  Hershey,  7  Cal. 
App.  738,  744,  95  Pac.  1040,  1042;  Minaker  v.  Calif. 
Canneries  Co.,  138  Cal.  238,  241-2,  71  Pac.  110,  111-12.] 

Had  the  jury  returned  an  answer,  favorable  to  defend- 
ant, to  the  fourth  question  relating  to  waiver  and  to  any 
one  of  the  first  three  questions  relating  to  plaintiff's  con- 
duct, the  only  conclusion  of  law  that  could  have  been 
drawn,  conformably  to  the  doctrine  illustrated  by  the 
decisions  cited  above,  would  have  been  that  plaintiff,  be- 
ing first  in  default,  could  not  enforce  the  employment 
contract  against  defendant.  It  becomes  of  prime  im- 
portance, therefore,  to  ascertain  whether  these  questions 
were  answered  by  the  jury  under  a  submission  which  was 
free  from  error  affecting  defendant's  contentions  and 
theories  of  the  case. 
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A.  There  Was  No  Issue  of  Libel  in  the  Case.  The 
Elaborate  Charge  on  That  Subject  Was,  There- 
fore, Irrelevant  and  Necessarily  Misleading  and 
Confusing.    [Specification  of  Error,  No.  12.] 

First:  Under  the  heading  "The  Question  of  Com- 
munism" the  trial  judge  read  to  the  jury  a  set  of  instruc- 
tions which  would  have  been  appropriate  only  in  an  ac- 
tion for  libel  arising  out  of  a  false  accusation  of  Com- 
munist Party  membership.  The  jury  was  told  that  in 
California  it  is  libelous  to  call  a  person  a  Communist,  for 
the  reason  that  to  do  so  exposes  him  to  the  hatred,  con- 
tempt and  ridicule  of  many  persons;  that  the  law  recog- 
nizes in  every  man  a  right  to  have  the  estimation  in  which 
he  stands  unaffected  by  false  statements  to  his  discredit; 
that  the  law  recognizes  that  men's  reputations  are  tender 
things  and  presumes  that  every  person  has  a  good  repu- 
tation. Accordingly,  the  charge  went  on,  the  law  does  not 
require  one  who  has  been  libelled  to  prove  falsity;  rather, 
falsity  is  presumed  if  the  publication  is  unprivileged  and 
the  burden  is  on  the  person  making  or  repeating  the  charge 
to  prove  its  truth.  The  jury  was  told  further,  that  the 
evidence  that  plaintiff  had  been  called  a  Communist  was 
proof  only  of  the  fact  that  such  statements  had  been  made 
and  that  "no  one  has  proved  in  this  lawsuit  that  these 
accusations  are  true."22     [R.  915-17.] 

It  is  self-evident,  we  submit,  that  except  for  the  state- 
men1:  that  an  accusation  of  Communist  Party  member- 
ship subjects  the  person  accused  to  the  hatred,  contempt 
and  ridicule  of  many  persons,  no  part  of  the  instruction 


22We  think  it  appropriate  to  remark  at  this  point  that  when  de- 
fendant sought  to  question  plaintiff  as  to  whether  he  was  a  Com- 
munist, the  trial  court  refused  to  permit  the  question  to  be  answered. 
[See,  Point  II,  D,  infra,  p.   118.] 
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summarized  above  had  any  place  in  the  case  at  bar.23  The 
action  which  was  being  tried  below  was,  in  substance,  a 
breach  of  contract  case,  not  a  libel  case.  The  basic  issue 
was  not  whether  plaintiff  had  been  falsely  accused  of  be- 
ing a  Communist,  but  whether  he  had  so  conducted  him- 
self as  to  tend  to  shock  or  offend  the  community  or  bring 
himself  into  public  scorn  or  contempt  or  prejudice  the 
interests  of  his  employer  or  the  motion  picture  industry. 
And  this,  in  turn,  depended,  in  substantial  part  at  least, 
on  whether,  by  his  actions,  he  had  led  the  public  or  a  con- 
siderable segment  thereof  to  believe  either  that  he  was 
a  member  of  the  Communist  Party,  or  was  one  who 
sympathized  with  or  approved  of  what  the  public  believed 
that  party's  objectives  and  methods  to  be,  or  was  a  per- 
son who  condemned  and  held  in  scorn  basic  American  in- 
stitutions and  ideals.24     Defendant's  theory  of  the  case  in 


23It  is  a  fact  of  which  courts  will  take  judicial  notice  that  many 
right  thinking  persons  look  with  scorn  and  contempt  upon  one  who 
is  a  member  of  or  in  sympathy  with  the  Communist  Party.  [See 
cases  cited,  Point  I,  F,  infra,  pp.  107-8.]  As  might  be  expected  this 
specific  application  of  the  general  rule  that  courts  will  notice  judici- 
ally current  popular  beliefs  and  public  attitudes  and  states  of  mind, 
is  usually  found  in  the  libel  decisions  in  support  of  the  proposition 
that  a  false  accusation  of  Communist  membership  or  sympathy  is 
libelous  per  sc.  But  that  fact  does  not  import  into  another  type  of 
case,  in  which  the  question  of  public  sentiment  toward  Communism 
may  be  in  issue,  all  or  any  part  of  the  substantive  law  of  defama- 
tion. 

24It  is  obviously  a  fair  inference  from  the  fact  of  refusal  to  answer 
a  question,  when  asked  on  an  appropriate  occasion,  that  the  answer 
if  given  would  have  been  adverse,  even  when  the  refusal  is  placed 
on  constitutional  grounds.  [2  Wigmore  on  Evidence  (3d.  ed.), 
162  et  seq.,  Sees.  285-90;  Fross  v.  Wotton,  3  Cal.  2d  384,  393, 
395,  44  P.  2d  350,  354-5 ;  Spath  v.  Seager,  39  Cal.  App.  2d  10,  14, 
102  P.  2d  350,  352;  Nelson  v.  So.  Pac.  Co.,  8  Cal.  2d  648,  654-5, 
67  P.  2d  682,  685.  Compare,  In  re  MacKay  (D.  C,  Ind.),  71  Fed. 
Supp.  397,  400-401.]  Plaintiff's  refusal  to  disclose  whether  he  was 
a  member  of  the  Communist  Party  when  that  question  was  put  to 
him  by  the  Committee  was  plainly  susceptible  to  the  inference  that 
he  was  a  Communist.  The  trial  court,  however,  would  not  allow 
defendant  to  prove  that  the  overwhelming  public  reaction  to  plain- 
tiff's conduct  was  precisely  to  that  effect.  [See,  Point  II,  infra, 
pp.   113-15.] 
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this  regard  was  never  adequately  or  at  all  presented  to  the 
jury  by  the  trial  court.  Instead,  the  jury's  attention  was 
diverted  to  a  wholly  extraneous  matter — that  of  libel — 
which  was  not  only  confusing  and  misleading  because  ex- 
traneous but  seriously  prejudicial  in  substance. 

From  the  earliest  times  it  has  been  held  that  it  is  error 
to  give  an  abstract  instruction  having  no  bearing  upon 
the  issues  and  thus  to  inject  an  irrelevant  factor  into  the 
controversy.  This  because  the  necessary  tendency  of  such 
a  charge  is  to  confuse  and  mislead.  [U.  S.  v.  Breitling, 
61  U.  S.  252,  254-5,  15  L.  Ed.  900,  902;  Insurance  Co. 
v.  Baring,  87  U.  S.  159,  161-2,  22  L.  Ed.  250,  251-2; 
Cavoretto  v.  Alaska  etc.  Min.  Co.  (C.  C.  A.  9),  245  Fed. 
853,  854-5 ;  Beaver  v.  Taylor,  68  U.  S.  637,  644,  17  L.  Ed. 
601,  603.  ]25 

The  patent  tendency  of  this  instruction  to  confuse  and 
mislead  in  the  instant  case  is  revealed  by  a  mere  reading 
of  the  section  of  the  charge  presently  under  discussion. 
The  stated  presumption  of  good  reputation  [R.  916],  es- 
pecially when  considered  in  the  light  of  the  trial  court's 
refusal  to  permit  any  evidence  of  what  the  public  really 
thought  of  plaintiff's  conduct,  could  serve  only  to  lead  the 
jury  to  believe  that  he  had  not  brought  himself  into  public 
scorn  or  contempt  and  that  he  had  not  shocked  or  offended 


25Other  cases  supporting  the  proposition  stated  in  the  text  are : 
Querela  v.  U.  S.,  289  U.  S.  466,  470,  77  L.  Ed.  1321,  1325,  53 
S.  Ct.  698,  699;  Denver  Tramway  Corp.  v.  Anderson  (C.  C.  A. 
10),  54  F.  2d  214,  215;  Lachman  v.  Perm.  Greyhound  Lines  (C.  C. 
A.  4),  160  F.  2d  496,  501 ;  McCarthy  v.  Perm.  R.  Co.  (C.  C.  A.  7), 
156  F.  2d  877,  882,  cert.  den.  329  U.  S.  812;  Northwestern  Mut. 
L.  Ins.  Co.  v.  Stevens  (C.  C.  A.  8),  71  Fed.  258,  262-3.  Applica- 
tions of  the  same  rule  in  upholding  a  refusal  to  charge  are  found  in : 
Howard  v.  Capital  Tr.  Co.  (App.,  D.  C),  163  F.  2d  910,  912, 
pointing  out  that  ".  .  .  Statements  of  irrelevant  principles  of  law, 
however  sound  in  the  abstract,  have  no  place  in  instructions  to 
juries.";  Salmon  v.  Helena.  Box  (C.  C.  A.  8),  158  Fed.  300,  304; 
Panama  R.  Co.  v.  Davies  (C.  C.  A.  5),  82  F.  2d  123. 
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the  community.  Similarly,  the  statement  that  a  libelous 
charge  of  Communism  is  presumed  to  be  false  and  that 
the  accuser  has  the  burden  of  proving  otherwise  must 
necessarily  have  had  the  same  misleading  connotation. 

And  then,  as  if  to  leave  no  doubt  of  this  negation  of 
defendant's  theory  of  the  case,  the  jury  was  told  that  the 
charge  of  Communism  against  plaintiff  had  not  been 
proved.  [R.  917.]  In  the  context  in  which  that  sentence 
appears  in  the  charge,  it  could  have  been  taken  as  nothing 
else  but  a  direction  that  the  defense  was  without  support 
in  the  evidence. 

Second:  The  prejudicial  nature  of  these  irrelevant  in- 
structions does  not  rest  in  doubt.  They  went  to  the  very 
heart  of  the  defense  and  completely  stifled  it.  They  af- 
fected the  substantial  rights  of  the  defendant;  and  since 
it  cannot  be  said  that  it  affirmatively  appears  from  the 
whole  record  that  giving  them  was  harmless,  reversible 
error  is  fully  made  out.  [McCandless  v.  U.  S.,  298  U.  S. 
342,  347-8,  80  L.  Ed.  1205,  1208-9,  56  S.  Ct.  764; 
Pacific  Greyhound  Lines  v.  Zane  (C.  C.  A.  9),  160  F.  2d 
731,  737]  Lynch  v.  Ore.  Lbr.  Co.  (C.  C.  A.  9),  108  F. 
2d  283,  285-7;  Ah  Fook  Chang  v.  U.  S.  (C.  C.  A.  9),  91 
F.  2d  805,  810.]26 


26To  the  same  general  effect  are :  Bihn  v.  U.  S.,  328  U.  S.  633, 
637-8,  90  L.  Ed.  1484,  1487-9,  66  S.  Ct.  1172,  1174-5;  Bruno  v. 
U.  S.,  308  U.  S.  287,  293-4,  84  L.  Ed.  257,  260-1,  60  S.  Ct.  198, 
200-1 ;  Williams  v.  Great  Southern  L.  Ins.  Co.,  277  U.  S.  19,  26,  72 
L.  Ed.  761,  767,  48  S.  Ct.  417,  419;  U.  S.  v.  River  Rouge  Imp.  Co., 
269  U.  S.  411,  421,  70  L.  Ed.  339,  346,  46  S.  Ct.  144,  147-8. 
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B.  The  Instruction  That  the  Communist  Party  and 
Membership  in  It  Did  Not  Violate  Any  Law  of 
California  Was  One-Sided  Because  It  Charged 
Upon  an  Issue  Previously  Ruled  Immaterial  and 
in  Respect  of  Which  Defendant's  Evidence  Was 
Excluded.  It  Was  Also  Incomplete  and  Mislead- 
ing Since  it  Omitted  Any  Reference  to  Illegality 
Resulting  From  Advocacy  of  Force  and  Violence. 
[Specification  of  Error,  No.  12] 

Interspersed  among  the  instructions  on  libel  was  a 
charge  on  the  legal  status  of  the  Communist  Party  in  Cali- 
fornia. [R.  915-17.]  The  gist  of  it  was  that  it  is  lawful 
in  California  to  be  a  member  of  that  party;  that  the  party 
is  entitled  to  participate  in  elections,  and  while,  under  Cali- 
fornia law,  any  party  which  advocates  the  overthrow  of 
the  government  by  unlawful  means  may  not  participate  in 
primary  elections,  judicial  notice  will  not  be  taken  of  the 
fact  that  the  Communist  Party  advocates  force  and  vio- 
lence; and  a  registered  Communist  is  not  guilty  of  a  viola- 
tion of  California  law  by  the  mere  fact  of  membership. 
[R.  915.]  The  significance  of  these  propositions,  the  jury 
was  told,  was  that  they  were  to  be  borne  "in  mind  in  judg- 
ing whether  the  conduct  of  the  plaintiff  was  as  charged  by 
the  defendant.     .     .     ."     [R.  915-16.] 

There  are  several  serious  errors  in  this  portion  of  the 
charge. 

First:     Assuming  the  instruction  to  have  been  in  all  re- 
spects correct  as  an  abstract  statement  of  law  (which,  as 
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we  shall  demonstrate  in  a  moment,  it  was  not)  it  was 
manifestly  one-sided  and  unfair  in  the  state  of  the  record 
at  the  time  it  was  given.  The  defendant,  recognizing  that 
in  California  judicial  notice  is  not  taken  of  the  fact  that 
the  Communist  Party  advocates  force  and  violence  [Com- 
munist Party  v.  Peek,  20  Cal.  2d  536,  547,  127  P.  2d  889], 
had  sought  and  offered  to  prove  the  fact  of  such  advocacy 
and  the  further  fact  that  the  party  is  the  agent  of  a 
foreign  power.  The  trial  court  refused  to  receive  the 
evidence,  because  he  deemed  it  immaterial  and  irrelevant. 
[R.  829-40.] 

Having  put  the  record  in  that  condition,  was  it  not  in- 
consistent to  tell  the  jury,  for  all  practical  purposes  as  an 
unqualified  fact,  that  the  Communist  Party  did  not  advo- 
cate force  and  violence  and,  therefore  was  a  lawful  organi- 
zation, membership  in  which  was  no  crime?  By  the  time 
this  instruction  was  given  the  trial  judge  had  apparently 
concluded  that  the  legality  of  the  party  was  a  material  fac- 
tor to  be  considered  in  weighing  plaintiff's  conduct,  since 
he  told  the  jury  exactly  that.  [R.  915-16.]  If  it  was  not 
material  or  relevant,  as  he  originally  thought,  the  charge 
should  have  been  silent  on  that  score.  But  if  it  was  ma- 
terial, as  the  jury  was  instructed  it  was,  then  this  change 
in  the  court's  attitude  should  have  been  seasonably  called  to 
defendant's  attention,  an  opportunity  afforded  to  introduce 
the  countervailing  evidence,  and  both  sides  of  the  proposi- 
tion of  legality  presented  to  the  jury,  not  just  the  plain- 
tiff's.    [Western  Real  Est.  Trustees  v.  Hughes  (C.  C.  A. 
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8),  153  Fed.  560,  561;  U.  S.  v.  Messinger  (C.  C.  A.  4), 
68  F.  2d  234,  237,  and  cases  there  cited;  Harkinson  v. 
Harkinson  (C.  C.  A.  8),  101  Fed.  71,  74;  Baer  Bros.  etc. 
Co.  v.  Palmer  (C.  C.  A.  10),  158  F.  2d  278,  280-1. ] 

Second:  It  is  not  necessarily  or  at  all  true  that  in  Cali- 
fornia the  Communist  Party  is  a  lawful  organization  or 
that  membership  in  it  is  not  a  crime.  If,  as  the  defendant 
contended  and  sought  to  prove,  the  organization  in  fact  ad- 
vocates the  overthrow  of  our  present  form  of  government 
by  force,  violence  or  other  unlawful  means,  it  and  knowing 
membership  in  it  are  criminal.  That  is  the  perfectly  plain 
import  of  the  California  Criminal  Syndicalism  Act  and  the 
decisions  construing  it.  [Cal.  Stats.,  1919,  c.  188,  p.  281; 
Whitney  v.  California,  274  U.  S.  357,  368-72,  71  L.  Ed. 
1095,  1102-4,  47  S.  Ct.  641,  645-7;  People  v.  McClennegen, 
195  Cal.  445,  452,  234  Pac.  91,  94;  People  v.  Taylor,  187 
Cal.  378,  385-90,  203  Pac.  85,  87-90;  People  v.  Steelik,  187 
Cal.  361,  369-70,  203  Pac.  78,  81.  See,  Danskin  v.  San 
Diego  etc.  District,  28  Cal.  2d  536,  544-5,  171  P.  2d  885, 
890-1.  See,  also,  Branch  v.  Cahill  (C.  C.  A.  9),  88  F.  2d 
545,  546. ]27 


27The  text  of  the  act,  so  far  as  pertinent  here,  is  printed  in  the 
appendix  to  this  brief.  The  cases  cited  are  typical.  Many  more 
to  the  same  effect  could  be  added  but  those  referred  to  sufficiently 
make  out  the  proposition  in  question. 
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To  be  sure,  the  evidence  which  would  have  made  out  the 
criminal  character  of  party  membership  was  not  before  the 
jury.  But  defendant  cannot  be  charged  with  responsibility 
for  its  absence.  It  necessarily  follows,  therefore,  that  the 
incomplete  and  defective  statement  of  the  law  in  respect 
of  the  issue  upon  which  that  proposed  evidence  bore,  should 
not  have  been  made. 

Third:  When  the  trial  court  informed  the  jury  that  a 
party,  which  advocates  the  overthrow  of  government  by 
unlawful  means  or  which  advocates  a  program  of  sabotage, 
may  not  participate  in  a  primary  election  [R.  915]  the 
implication  must  have  been  plain  that  this  was  the  only 
consequence  of  such  advocacy.  Yet,  as  has  been  shown, 
far  more  drastic  results  may  eventuate  in  the  form  of  a 
prosecution  of  its  members  for  and  their  conviction  of  a 
felony. 

Laying  entirely  aside  any  question  of  whether  the  trial 
court  should  have  admitted  defendant's  proffered  evidence 
of  advocacy  of  force  and  violence,  it  seems  to  us  that  there 
can  be  no  adequate  answer  to  our  contention  that,  if  the 
jury  was  to  be  told  anything  about  the  legal  incidents  of 
such  advocacy,  it  should  have  been  told  the  whole  story, 
not  just  a  relatively  minor  part  thereof.  What  the  trial 
court  did,  however,  was  to  present  to  the  jury  plaintiff's 
theory  of  the  issue  while  withholding  the  theory  relied' 
upon  by  defendant.  [See  cases  cited,  Point  I,  C,  6,  infra, 
pp.  93-4.] 
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C.  The  Instructions  Relating  to  Waiver  Submitted  to 
the  Jury  a  Matter  Not  in  Issue,  Were  Based  on 
Partial  Assumptions  of  Fact  and  Incorrectly  and 
Incompletely  Defined  the  Law.  [Specification  of 
Error,  Nos.  10,  14.] 

1.      The   Issue  Was  Not   Pleaded  nor   Included   in   the  Pre- 
Trial    Order    Settling    the    Issues. 

We  have  already  noted  that  no  issue  of  waiver  was 
raised  by  the  pleadings  and  that  when  the  issues  of  fact 
were  settled  by  the  pre-trial  order,  no  suggestion  of  the 
existence  of  such  a  question  was  made  or  included  in  the 
order.  [Statement  of  the  Case,  A,  3,  supra,  pp.  8-9.] 
That  order,  by  the  very  terms  of  the  rule  authorizing  it, 
was  required  to  be  controlling  "of  the  subsequent  course 
of  the  action,  unless  modified  at  the  trial  to  prevent  mani- 
fest injustice.    .    .    ."     [F.  R.  C.  P.,  rule  16.] 

The  decisions  giving  effect  to  this  rule  are  clear  to  the 
point  that  issues  of  fact  not  included  within  the  scope  of  an 
order  settling  the  issues  should  not  be  gone  into  at  the 
trial.  [Fowler  v.  Crown-Zellerbach  Corp.  (C.  C.  A.  9), 
163  F.  2d  773,  774;  McCarthy  v.  Lerner  Stores  Corp. 
(D.  C,  D.  Col.),  12  F.  R.  S.  16.33,  Case  1;  Bryant  v. 
Phoenix  Bridge  Co.  (D.  C,  Me.),  43  Fed.  Supp.  162,  164; 
Berry  v.  Spokane  etc.  Ry.  Co.  (D.  C,  Ore.),  2  F.  R.  D. 
483-84.  Compare,  Franchon  &  Marco,  Inc.  v.  Hagenbeck 
etc.  Co.  (C.  C.  A.  9),  125  F.  2d  101,  104;  McDonald  v. 
Boivles  (C.  C.  A.  9),  152  F.  2d  741,  742-3;  Berger  v. 
Brannan  (C.  C.  A.  10),  172  F.  2d  241,  243;  Ringling 
Bros.  etc.  Shows  v.  Olvera  (C.  C.  A.  9),  119  F.  2d  584, 
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586.  And  generally,  see,  Holtzoff,  Pre-Trial  Procedure,  1 
F.  R.  D.  759,  763;  Report  of  Committee  on  Pre-Trial 
Procedure  to  the  Judicial  Conference  for  the  District  of 
Columbia,  4  F.  R.  S.  1015,  L.  R.  47.] 

Since,  therefore,  the  effect  of  an  unmodified  order  set- 
tling the  issues  is  conclusively  to  exclude  all  other  questions 
from  consideration,  the  submission  of  such  an  excluded 
issue  to  the  jury  is  certainly  the  equivalent  of  submitting 
to  them  a  matter  not  raised  by  the  pleadings.28  And  in 
the  latter  situation  the  rule  is  clearly  and  firmly  estab- 
lished that  it  is  prejudicial  error  to  give  to  the  jury  an 
issue  outside  the  pleadings.  In  fact  this  rule  has  been 
said  to  be  "too  well-settled  to  require  the  citation  of  au- 
thorities. .  .  ."  [Union  Pac.  R.  Co.  v.  Garner  (C.  C. 
A.  8),  24  F.  2d  53,  54-5.  And  to  the  same  general  effect 
are  the  following  among  many  others:  Cavoretto  v. 
Alaska  etc.  Min.  Co.  (C.  C.  A.  9),  supra,  245  Fed.  at 
855;  Sacramento  Suburban  etc.  Co.  v.  La  Gue  (C.  C.  A. 
9),  40  F.  2d  897,  899;  Kennedy  Lbr.  Co.  v.  Rickborn 
(C.  C.  A.  4),  40  F.  2d  228,  230-1;  Gerber  v.  Borderland 
Coal  Sales  Co.  (C.  C.  A.  6),  5  F.  2d  278,  279;  Shell 
Pet.  Corp.  v.  Scully  (C.  C.  A.  5),  71  F.  2d  772,  774.] 


28Had  there  been  no  pre-trial  order  it  might  have  been  possible  to 
argue  that  in  a  declaratory  relief  action  the  pleadings  do  not  neces- 
sarily confine  the  case  to  the  precise  issues  raised,  when  such  en- 
largement of  the  dispute  is  necessary  to  settle  the  entire  controversy 
in  respect  of  which  a  declaration  is  sought.  [See,  B orchard,  De- 
claratory Judgments  (1934  ed.),  p.  102.]  But  nothing  in  Rule  16 
exempts  a  declaratory  relief  case  from  the  conclusive  effect  of  an 
order  made  pursuant  to  that  rule. 
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2.  Giving  the  Conclusive  Effect  of  Waiver  to  the  Mere 
Circumstance  of  Retention  of  the  Employee  for  a  Short 
Time  After  His  Breach  of  Contract  Was  Erroneous, 
Since  the  Question  of  Waiver  Was  One  of  Fact;  the 
Employer  Having,  in  Law,  a  Reasonable  Time  After  the 
Employee's    Breach    Within    Which   to    Act. 

If  we  assume  that  it  was  proper  for  the  trial  court  to 
submit  the  question  of  waiver,  it  goes  without  saying 
that  the  submission  should  have  been  accompanied  by  a 
correct  exposition  of  the  applicable  law.  This  was  not 
done. 

First:  In  the  concluding  paragraph  of  the  charge  on 
that  subject  the  trial  court  peremptorily  told  the  jury  that 
if  defendant,  knowing  of  plaintiff's  conduct  before  the  com- 
mittee, "put  him  back  to  work,  and  accepted  his  services 
with  the  intention  of  accepting  Cole  as  its  employee"  then 
the  plaintiff  "waived  the  right  to  rely  upon  such  conduct 
in  taking  action  against  Cole."  [R.  910.]  The  same 
instruction  was  repeated,  with  a  few  immaterial  verbal 
changes  but  none  in  meaning,  after  defendant's  objec- 
tions had  been  registered.  [R.  957-9.]  The  repetition 
intensified  the  not  merely  damaging,  but  devastating  effect 
on  defendant's  case.  Since  there  was  no  dispute  in  the 
evidence  over  the  facts  assumed  in  this  instruction,  it 
amounted  to  a  direction  to  return  a  verdict  for  the 
plaintiff. 

But  the  law  does  not  attach  to  conduct  of  the  sort  de- 
scribed in  this  direction  the  inflexible  consequences  posited 
by  the  lower  court.  Retention  of  an  employee,  who  has 
given  grounds  for  termination  or  acceptance  of  his  services 
and  payment  of  salary  for  a  short  time,  do  not  necessarily 
or  as  a  matter  of  law  amount  to  waiver,  even  when  done 
with  knowledge  by  the  employer  of  the  employee's  mis- 
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conduct.  In  such  a  case,  the  employer  has  a  reasonable 
time  after  discovery  of  the  employee's  dereliction  within 
which  to  determine  what  action  should  be  taken.  But  it 
still  remains  a  question  of  fact  whether,  under  all  the  cir- 
cumstances, including  the  retention  of  the  employee  dur- 
ing the  period  pending  decision,  there  has  been  a  waiver 
or  condonation  of  the  employee's  breach  of  duty.29  [Moyna- 
han  v.  Interstate  etc.  Co.,  31  Wash.  417,  423-6,  72  Pac. 
81.  S3;  Rosbach  v.  Sackett  Etc.  Co.,  134  App.  Div.  130, 
133-4,  118  N.  Y.  S.  846,  849;  Atlantic  Compress  Co.  v. 
Young,  118  Ga.  868,  871-2,  45  S.  E.  677,  678-9;  In  re 
Nagel  (C.  C.  A.  2),  278  Fed.  105,  110;  I  ones  v.  Vestry 
(C.  C,  N.  Car.),  19  Fed.  59,  62;  Leatherberry  v.  Odell 
Etc.  Co.  (C.  C.  N.  Car.),  7  Fed.  641,  648;  Batchelder  v. 
Standard  Plunger  Elev.  Co.,  supra,  227  Pa.  at  207,  75  Atl. 
at  1092.] 

Second:  There  was  ample  evidence  from  which  the  con- 
clusion of  no-waiver  could  have  been  drawn.  First  of  all, 
is  the  fact  that  only  one  month  intervened  between  the  time 
of  plaintiff's  appearance  before  the  Committee  and  the 
suspension.  [R.  471-3.]  Since  the  gravamen  of  the 
claim  of  breach  of  contract  was  the  public  effect  of  plain- 
tiff's conduct,  some  time  necessarily  had  to  elapse  before 
that  effect  could  have  been  ascertained  and  weighed.  One 


29The  rule  just  stated  is,  of  course,  a  particularized  application  of 
the  general  principle  that  condonation  or  waiver  is  ordinarily  a 
question  of  fact  [Lyons  v.  Brunswick  etc.  Co.,  20  Cal.  2d  579,  583, 
127  P.  2d  924,  927;  Boyd  v.  A.  E.  J.  Chivers  Co.,  134  Cal.  App. 
566,  569,  25  P.  2d  878,  879;  Lackman  v.  Simpson,  46  Mont.  518, 
525.  129  Pac.  325,  327;  Batchelder  v.  Standard  Plunger  Co.,  227 
Pa.  201,  207,  75  Atl.  1090,  1092]  and  of  the  further  proposition 
that  what  is  a  reasonable  time  depends  upon  the  circumstances  of 
the  case  and  is  also  a  question  of  fact.  [Hoppin  v.  Munsey,  185 
Cal.  678,  684,  198  Pac.  398,  400;  Henningsen  v.  Anderson,  212 
Cal.  336,  341,  298  Pac.  999,  1001  ;  Los  Angeles  etc.  Co.  v.  Wilshire, 
135  Cal.  654,  657,  67  Pac.  1086,  1088.] 
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month  cannot  be  said,  as  a  matter  of  law,  to  have  been  an 
unreasonable  time  in  that  regard,  particularly  when  it  is 
remembered  that  defendant  had  to  be  concerned,  not  with 
the  public  reaction  in  one  or  two  towns,  but  with  the  en- 
tire nation.     [Cases  cited,  note  29,  supra,  p.  81.] 

Furthermore,  there  is  the  significant  fact  that,  immedi- 
ately after  the  Committee  hearing,  plaintiff  was  told  by 
defendant,  in  substance,  that  his  situation  was  doubtful; 
that  defendant's  studio  head,  Mr.  Mayer,  was  very  much 
concerned  about  the  effect  of  the  hearings  upon  plaintiff 
and  did  not  approve  of  the  course  he  had  taken;  and  that 
the  company's  public  relations  director  was  seeking  some 
statement  from  plaintiff  which  could  be  used  to  overcome 
the  resulting  bad  press.  [Statement  of  the  Case,  B,  4  d, 
supra,  pp.  27-31.]  That  statement  was  not  forthcoming 
until  just  two  or  three  days  before  the  suspension.  By 
that  time  defendant  had  determined  to  suspend  plaintiff 
unless  he  complied  with  certain  conditons,  one  of  which 
was  a  sworn  declaration  that  he  was  not  a  Communist. 
[Statement  of  the  Case,  B,  3,  supra,  pp.  21-2.]  The 
affidavit  supplied  by  plaintiff  did  not  contain  such  a  dec- 
laration. Instead,  it  studiously  avoided  the  matter  and 
in  addition,  contained  in  briefer  compass  than  before  a 
repetition  of  plaintiff's  previous  epithetical  and  sarcastic 
castigation  of  the  Congressional  Committee,  its  motives 
and  its  good  faith.  [R.  688-9.]  It  reaffirmed  plaintiff's 
actual  as  distinguished  from  his  criminal  contempt  of 
Congress  and  in  effect  advised  defendant  that  defendant 
could  expect  from  plaintiff  no  cooperation  in  dispelling 
the  adverse  public  reaction.  In  other  words,  it  was  in  such 
form  that  had  it  been  publicized,  instead  of  quieting  this 
adverse  public  reaction  to  plaintiff's  conduct,  it  would  have 


—83— 

aggravated  it,  and  thereby  would  have  defeated  the  very 
purpose  for  which  the  affidavit  was  requested  by  defendant. 

Certainly,  this  evidence  would  have  supported  a  finding 
that  defendant  exercised  its  rights  within  a  reasonable 
time.  Under  the  charge  as  given,  however,  the  jury  had 
no  discretion  to  make  such  a  finding,  for  they  were  told 
that  the  mere  fact  that  defendant,  with  knowledge  of  his 
conduct,  accepted  plaintiff's  services  with  the  intention  of 
accepting  him  as  its  employee,  required  them  to  find  that 
the  defendant's  rights  had  been  waived. 

3.  The  Element  of  Intentional  Relinquishment  of  a  Known 
Right  Was  Omitted  From  the  Definition  of  Waiver, 
and  If  Contained  Was  in  Conflict  With  Other  Peremp- 
tory  Portions   of   the    Charge. 

The  law  of  California  is  clear  to  the  effect  that  waiver 
is  the  intentional  relinquishment  of  a  known  right  [Roesch 
v.  Dc  Mota,  24  Cal.  2d  563,  569,  150  P.  2d  422,  426;  Al- 
dcn  v.  May  field,  164  Cal.  6,  11,  127  Pac.  45,  48;  Wicnke  v. 
Smith,  179  Cal.  220,  226,  176  Pac.  42,  44;  Cohen  v. 
Metropolitan  L.  Ins.  Co.,  32  Cal.  App.  2d  337,  348-50, 
89  P.  2d  732,  739;  McDaniels  v.  General  Ins.  Co.,  1  Cal. 
App.  2d  454,  460,  36  P.  2d  829,  832.  Generally,  see  25 
Cal.  Jur.  926,  sees.  2,  3.]  This  element  of  intentional 
relinquishment  was  never  clearly  explained  or  put  to  the 
jury  in  the  instant  case,  and  that  omission  taints  the 
entire  charge  on  the  subject  of  waiver. 

Of  course,  waiver  may  be  implied  or  inferred  from 
conduct  susceptible  of  the  inference  that  a  known  right 
is  being  intentionally  relinquished.  But  whether  or  not 
such  an  inference  should  be  drawn  is  for  the  jury  to  de- 
termine under  instructions  properly  delineating  the  various 
elements  which  go  to  make  up  a  waiver.  [Cases  cited, 
note  29,  supra,  p.  81.]     Here,  however,  the  trial  court  did 


not  leave  the  issue  to  the  jury  as  one  of  fact.  Instead,  it 
directed  the  jury's  notice  to  certain  evidence  of  defend- 
ant's conduct  and  then  told  them,  in  necessary  effect,  that 
this  conduct  amounted  to  waiver  as  a  matter  of  law.  [R. 
908-10.] 

True  enough,  the  charge  did  contain  one  sentence  to 
the  effect  that  a  "waiver  is  such  conduct  of  the  employer 
as  shows  his  election  to  forego  the  right  to  suspend,  which 
he  might  otherwise  have  taken  or  insisted  under  the  con- 
tract." [R.  910.]  But  this  one  sentence  in  the  midst  of 
over  ten  paragraphs  of  instructions  of  contrary  import 
cannot  be  said  to  have  cured  the  error.  At  best  it  served 
only  to  make  the  charge  on  this  subject  confusing  and 
contradictory.  This  is  especially  so  when  we  remember 
that  in  the  concluding  paragraph  of  that  section  of  the 
charge  the  jury  was  told  peremptorily  that  retention  of 
plaintiff  as  an  employee  effected  a  waiver  as  a  matter  of 
law.     [Point  I,  C,  2,  supra,  pp.  80-83.] 

A  conflict  of  this  sort  in  a  charge  to  a  jury  is,  of  course, 
reversible  error  in  and  of  itself.  [Baer  Bros.  etc.  Co.  v. 
Palmer,  supra,  158  F.  2d  at  280-81;  Durant  Min.  Co.  v. 
Percy  Consol.  Min.  Co.  (C.  C.  A.  8),  93  Fed.  166,  168-9; 
Mideastem  Contracting  Corp.  v.  O'Toole  (C.  C.  A.  2), 
55  F.  2d  909,  910-11;  /.  H.  Sullivan  Co.  v.  Wingerath 
(C.  C.  A.  2),  203  Fed.  460,  461-2.  Compare:  Puget 
Sound  Nav.  Co.  v.  Nelson  (C.  C.  A.  9),  59  F.  2d  697, 
700;  Louisville  &  N.  R.  Co.  v.  Johnson  (C.  C.  A.  7), 
81  Fed.  679,  681;  Chicago  etc.  R.  Co.  v.  Kelly  (C.  C.  A. 
8),  74  F.  2d  80,  84-5.] 
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4.  While  the  Verdict  to  Be  Rendered  on  the  Question  of 
Waiver  Was  Properly  Limited  to  Matters  Occurring 
Subsequent  to  the  Alleged  Breach,  the  Charge  Permitted 
and  Invited  the  Jury  to  Consider  in  That  Regard  the 
Evidence   of   Prior   Happenings. 

First:  As  has  been  previously  noted,  the  question  given 
the  jury  on  the  subject  of  waiver  was  limited,  and  properly 
so,  to  acts  of  the  defendant  occurring  subsequent  to  the 
alleged  breach  of  contract,  i.  e.,  subsequent  to  the  Com- 
mittee hearing.30  [R.  163.]  But  in  the  charge  on  this 
matter  the  jury  was  permitted  to  consider  and  their  atten- 
tion was  specifically  directed  to  the  evidence  of  defendant's 
statements  and  conduct  prior  to  that  time.  [R.  907-10.] 
The  jury  was  thus  permitted,  in  fact  invited,  to  take  into 
account  in  arriving  at  their  answer  to  the  question  of 
waiver,  evidence  which  was  irrelevant  to  the  interrogatory 
submitted.  That  too,  was  error,  for  the  same  reason  that 
any  instruction  not  applicable  to  the  issue  to  be  decided  is 
error — its  necessary  tendency  being  to  confuse  and  mis- 
lead, and,  what  is  worse,  to  permit  decision  on  the  basis  of 
facts  which  in  law  are  without  probative  force  in  support 
of  the  issue.  [Cases  cited,  Point  I,  A,  First,  supra, 
P-  72.] 

It  is  no  answer  to  this  criticism  of  the  charge  to  say, 
as  was  said  below,  that  the  references  to  prior  conduct 
were  in  relation  to  inducement  of  action  by  plaintiff  and 
not  to  waiver.  [R.  945.]  The  fact  is  that  the  instruction 
under  discussion  was  contained  in  the  section  of  the 
charge  headed  "The  Acts  of  the  Employer  Considered  as 


30That  limitation  of  the  scope  of  the  question  was  brought  about 
by  defendant's  objection  to  the  original  form  of  the  verdict,  which 
was  unlimited  as  to  time.  [R.  933,  941-2.]  But  when  the  same 
objection  was  urged  to  the  charge  on  that  subject,  it  was  overruled. 
[R.  945-6.] 
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Waiver"  which  heading  was  read  to  the  jury  [R.  907] ; 
and  was  closely  followed  by  the  specific  instructions  here- 
tofore referred  to  in  which  the  word  "waiver"  appeared 
several  times,  and  which  were  admittedly  intended  to  apply 
to  that  issue.  In  these  circumstances  the  jury  must  have 
understood  the  instruction  as  governing  their  deliberations 
in  respect  of  their  answer  to  the  waiver  interrogatory. 

On  the  other  hand,  no  interrogatory  or  special  verdict 
was  given  the  jury  in  respect  of  plaintiff's  conduct  having 
been  induced  by  defendant's  prior  acts.  If  the  charge 
did  not  relate  to  the  matter  of  waiver,  there  was  no  occa- 
sion to  give  it  at  all;  and  it  was,  therefore,  prejudicially 
erroneous  for  that  reason.  [Cases  cited,  Point  I,  A, 
First,  supra,  p.  72.] 

Second:  If  defendant's  acts  and  statements  prior  to 
plaintiff's  commission  of  the  alleged  breach  of  contract 
had  any  bearing  at  all  on  the  question  of  the  former's 
right  to  take  advantage  of  the  breach  when  it  occurred, 
it  could  only  have  been  on  some  theory  of  amendment  of 
the  contract  or  estoppel.  A  waiver  in  futuro  of  a  right 
yet  to  arise  under  a  written  contract,  as  distinguished 
from  a  present  waiver  of  an  existing  and  perfected  right, 
or  from  an  estoppel,  cannot  be  recognized  in  California. 
The  reason  for  non-recognition  is  that  to  enforce  such  a 
future  or  prospective  waiver  would  be  in  effect  to  write 
out  of  the  contract  the  provisions  claimed  to  have  been 
waived;  and  in  California  a  written  contract  may  be 
amended  only  "by  a  contract  in  writing,  or  by  an  executed 
oral  agreement,  and  not  othenwse."  [Cat.  Civil  Code, 
Sec.  1698  (italics  ours);  Harloe  v.  Lambie,  132  Cal.  133, 
136,  64  Pac.  88,  89;  Twohey  v.  Realty  Syndicate  Co.,  4 
Cal.  2d  379,  383,  49  P.  2d  819,  820-21 ;  Urban  v.  Yoakum, 
89  Cal.  App.  202,  208,  264  Pac.  493,  495;  Gladding  etc. 
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Co.  v.  Montgomery,  20  Cal.  App.  276,  279,  128  Pac.  790, 
791.]  Conduct  of  one  party  to  a  contract  which,  it  is 
claimed,  has  modified  the  rights  or  liabilities  of  the  other 
party  under  the  agreement  and  which  does  not  amount  to 
an  amendatory  agreement,  can  be  given  prospective  opera- 
tion only  when  it  is  such  as  amounts  to  an  estoppel. 

So  far  as  estoppel  is  concerned,  no  issue  in  that  regard 
was  pleaded  or  raised.31  Furthermore,  the  jury  was  not 
instructed  as  to  the  elements  necessary  to  make  out  an 
estoppel  against  taking  advantage  of  plaintiff's  breach. 
They  were  not  told,  as  a  proper  charge  on  that  subject 
would  have  required,  that  to  constitute  an  estoppel  there 
must  be  (1)  knowledge  of  the  facts  on  the  part  of  the 
person  claimed  to  be  estopped;  (2)  an  intention  by  that 
person  that  the  allegedly  estopping  conduct  be  acted  upon, 
or  such  action  taken  by  him  as  reasonably  justifies  the 
other  person  in  believing  that  action  by  the  latter  was 
intended  to  be  induced  in  reliance  on  the  former's  con- 
duct; (3)  ignorance  of  the  true  facts  on  the  other  party's 
side;  and,  (4)  prejudicial  reliance.  [Lux  v.  Haggin,  69 
Cal.  255,  266,  10  Pac.  674,  675-6;  Bank  of  America  v. 
Pac.  Ready-Cut  Homes,  122  Cal.  App.  554,  561,  10  P.  2d 
478,  481,  and  cases  there  cited.  For  a  complete  citation 
to  the  California  decisions,  see,  10  Cal.  Jur.  626  et  seq., 
Sees.  14-21.] 

In  the  light  of  these  principles,  and  since  only  the  ques- 
tion of  waiver  was  given  the  jury,  it  was  proper,  as  was 
done  in  the  form  of  verdict,  to  limit  that  question  to  con- 
duct occurring  after  the  time  of  the  alleged  breach;  but 
by  the  same  token,  it  was  prejudicially  erroneous  to  nullify 


31The  trial  judge  was  of  the  opinion  that  estoppel  was  not  in- 
volved and  that  he  was  not  instructing  on  the  law  in  that  regard. 
[R.  946.] 
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that  limitation  by  permitting  the  question  to  be  answered 
on  the  basis  of  what  took  place  prior  to  that  time. 

5.  The  Charge  That  Plaintiff  Was  Entitled  to  Act  as  He 
Did  Before  the  Committee  Because  of  His  Subjective 
Belief  as  to  Defendant's  Attitude  Erroneously  Excluded 
From  the  Jury's  Consideration  the  Question  of  Whether 
There  Were  Reasonable  Grounds  for  the  Belief  and  Im- 
properly Assumed  That  Defendant  Knew  What  Plain- 
tiff's  Conduct   Was   Going   to   Be. 

As  part  of  the  charge  on  waiver,  the  jury  was  told 
that  if  plaintiff  was  led  to  believe  by  the  defendant  that 
the  latter  was  not  concerned  about  whether  he  was  a 
Communist  and  did  not  inform  him  of  any  change  in  that 
attitude  or  instruct  him  as  to  how  to  conduct  himself 
before  the  Committee  in  advance  of  his  appearance,  then 
plaintiff  had  "the  right  to  pursue  the  conduct  he  had  de- 
cided upon  on  the  basis  of  the  prior  acts  and  statements 
[of  defendant]  .  .  .  without  regard  to  any  later  claim 
or  possible  claim  by  his  employer  that  because  of  his  con- 
duct the  public  might  be  led  to  believe  that  he  was  a 
Communist."32  [R.  908-9.]  This  instruction  is  erroneous 
for  reasons  in  addition  to  those  already  discussed. 

First:  The  question  as  to  whether  plaintiff,  under  all 
the  facts,  had  the  justifiable  right  to  believe  that  he  could 


32The  reasoning  implicit  in  this  instruction  involves  an  obvious 
non-sequitur.  There  is  a  great  and  readily  discernable  difference 
between  defendant's  lack  of  concern  over  plaintiff's  private  political 
affiliations  and  its  very  great  concern  over  his  conduct,  and  the 
effect  of  that  conduct  on  the  public,  when  those  affiliations  were 
being  properly  and  publicly  inquired  into  by  the  legislative  branch 
of  the  federal  government.  It  does  not  necessarily  follow  that  be- 
cause defendant  was  unconcerned  about  the  one  it  would  also  be 
indifferent  to  the  other. 
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do  as  he  saw  fit  before  the  Committee,  was  not  covered 
in  the  charge  as  given.  It  was  enough,  so  far  as  any- 
thing the  jury  was  told,  that  plaintiff  should  have  been 
led  to  that  belief,  no  matter  how  unreasonable  or  un- 
justifiable his  conclusion  may  have  been  in  the  premises. 

As  we  have  shown,  defendant's  prior  acts  could  not 
bar  its  right  to  assert  a  subsequent  breach  of  contract 
except  by  way  of  estoppel  or  modifying  agreement.  And 
when  it  is  estoppel  that  is  to  be  dealt  with,  it  is  not  suffi- 
cient that  one  person  has  been  led  to  change  his  position 
in  reliance  on  the  other's  statements;  the  statements  must 
have  been  such  and  made  under  such  circumstances  as 
reasonably  to  have  justified  the  belief  that  they  were  in- 
tended to  be  acted  on.  [Parker  v.  Funk,  185  Cal.  347, 
352-3,  197  Pac.  83,  85-6;  Amer.  Nat.  Bank  v.  Sommer- 
ville,  191  Cal.  364,  372-4,  216  Pac.  376,  379-80;  Griffith 
v.  Brown,  76  Cal.  260,  262,  18  Pac.  372,  373.  Cases 
cited,  Point  I,  C,  4,  Second,  supra,  p.  87.]  Wheth- 
er or  not  such  intent  was  present  in  the  case  at  bar  was, 
obviously,  a  question  of  fact  which  the  jury  should  have 
been  allowed  to  consider  in  determining  if  defendant  had 
"waived"  its  right  to  claim  a  breach  of  contract.  [Parke 
v.  Franciscus,  194  Cal.  284,  228  Pac.  435,  441 ;  Di  Nola 
v.  Allison,  143  Cal.  106,  115,  76  Pac.  976,  979;  Bashore 
v.  Parker,  146  Cal.  525,  530,  80  Pac.  707,  709.] 

The  omission  of  this  important  consideration  from  the 
charge  was  particularly  harmful,  since  it  had  the  effect 
of  eliminating  from  the  jury's  consideration  the  clear  and 
positive  evidence  that  before  plaintiff  took  the  stand  in 


—90— 

Washington  he  had  heard  statements  by  Mr.  Mayer  and 
Mr.  Johnston  indicating  quite  plainly  that  any  involve- 
ment with  Communism  would  jeopardize  his  employment. 
[Statement  of  the  Case,  B,  5,  supra,  pp.  31-2.]  That 
evidence  would  have  supported  a  finding  that  on  October 
30,  1947,  the  day  plaintiff  testified,  he  was  not  justified 
in  believing  that  "the  course  of  conduct  he  had  decided 
upon  .  .  ."  would  not  have  any  effect  on  his  employ- 
ment. 

Furthermore,  this  particular  instruction,  it  will  be  re- 
called, ended  with  the  peremptory  direction  that  if  plain- 
tiff had  been  led  to  the  indicated  belief,  "he  had  the  right 
to  pursue  the  course  of  conduct  he  had  decided  upon  ..." 
without  regard  to  any  claim  of  breach  of  duty.  [R.  908- 
9.]  In  other  words,  having  that  belief,  his  conduct  was 
not  a  breach  of  contract.  But  a  finding  that  he  was  not 
justified  in  holding  such  a  belief — a  finding  the  jury  was 
not  given  the  opportunity  to  make — would  have  required 
a  different  conclusion  of  law. 

The  instruction,  therefore,  falls  squarely  within  the 
doctrine  that  exclusion  from  the  jury's  consideration  of 
a  material  element  that  needed  to  be  considered  in  de- 
termining whether  a  particular  defense  had  been  estab- 
lished is  prejudicial  error.  [Fittippon  v.  Albion  Vein  etc. 
Co  ,  250  U.  S.  76,  82,  63  L.  Ed.  853,  856,  39  S.  Ct.  435, 
437;  N.  Y.  Life  Ins.  Co.  v.  Rees  (C.  C.  A.  6),  19  F.  2d 
781,  788-9;  Durant  Min.  Co.  v.  Percy  Consol.  Mm.  Co., 
supra,  93  Fed.  at  168-9.] 

Second:  In  this  same  connection  the  trial  court  told 
the  jury  that  if  defendant  knew  that  plaintiff  had  been 
subpoenaed  to  appear  before  the  Committee  and  desired 
that  plaintiff  there  conduct  "himself  ...  in  a  certain 
manner/  the  defendant  Loew's  had  a  right  to  give  reason- 
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able  and  specific  instructions  to  Lester  Cole  and  .  .  . 
it  was  his  duty  to  follow  them,  if  they  were  reasonable."33 
[R.  909-10.]  Having  regard  to  the  context  in  which  this 
direction  was  given  and  its  connection,  by  express  refer- 
ence, to  that  portion  of  the  charge  in  which  the  jury  was 
told  that  plaintiff  had  the  right  to  refuse  to  answer  the 
question  as  to  whether  he  was  a  Communist  [R.  908-9], 
the  only  significance  it  could  have  had  to  the  jury  was  that 
defendant's  failure  to  instruct  plaintiff  how  he  should 
conduct  himself  left  him  free  to  act  as  he  desired  without 
contractual  responsibility  to  defendant  even  though  his 
conduct  contravened  the  public  relations  clause.  This 
faulty  aspect  of  the  charge  is  emphasized  by  the  fact  that 
plaintiff  testified  below  that  he  had  been  given  no  instruc- 
tions as  to  how  he  should  or  should  not  conduct  himself 
before  the  Committee.     [R.  696.] 

Assuming  for  the  moment,  however,  that  defendant 
had  the  right  to  instruct  plaintiff,  it  does  not  follow  at  all 
that  it  had  an  obligation  so  to  do  or  that  its  failure  to  do 
so  amounted  to  a  waiver  of  plaintiff's  contract  obligations 
or  an  authorization  to  plaintiff  to  breach  his  contract.  In 
the  charge,  this  "duty"  of  defendant  to  give  plaintiff  in- 
structions as  to  his  conduct  before  the  Committee,  was 
made  to  depend  on  and  arise  from  the  mere  fact  that 
defendant  knew  that  plaintiff  had  been  subpoenaed.  [R. 
909.]  The  implication  thus  is  that  defendant  should  have 
anticipated,    because   of    that    far    from    unusual    circum- 


33The  jury  was  not  given  any  criterion  of  reasonableness.  They 
were  thus  without  the  materials  with  which  to  decide,  for  example, 
whether  it  would  have  been  reasonable  to  instruct  plaintiff  to  answer 
the  question  as  to  whether  he  was  a  member  of  the  Communist 
Party,  when  plaintiff  was  strenuously  insisting  that  the  question  was 
impertinent  to  the  investigation,  an  invasion  of  his  constitutional 
rights,  and  beyond  the  power  of  the  Committee  to  ask.  We  doubt 
very  much  that  plaintiff  will  concede  that  any  such  instruction  by 
defendant  would  have  been  one  which  he  was  bound  to  obey. 
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stance,  that  in  the  absence  of  instruction,  plaintiff  would 
contemn  and  revile  the  Congress  of  the  United  States, 
defy  its  authority  and  violate  the  Federal  statutes  deal- 
ing with  conduct  of  witnesses  before  committees  of  Con- 
gress. 

Actually,  however,  defendant  had  every  right  to  pre- 
sume that  the  law  would  be  obeyed  and  that  accordingly 
plaintiff  would  behave  with  proper  decorum  and  respect 
and  that  he  would  answer  all  pertinent  questions  put  to 
him  by  the  Committee.34  Especially  was  defendant  en- 
titled so  to  assume  in  view  of  plaintiff's  completely  un- 
forced denial  of  Communist  affiliations  made  to  Mr. 
Mayer  some  time  before  the  hearing;  and  of  the  plain 
and  uncontradicted  evidence  here  that  plaintiff  at  no  time 
informed  defendant  of  his  purpose  to  conduct  himself  in 
the  manner  in  which  he  did  or  of  his  design  not  to  answer 
any  questions  relating  to  Communist  Party  membership. 
[R.  349;  309-10,  351,  420-1,  499,  743-4.] 

Furthermore,  plaintiff  was  already  bound,  by  his  con- 
tract, not  to  do  anything  which  would  tend  to  bring  him 
into  public  scorn  or  contempt,  shock  or  offend  the  com- 
munity, or  prejudice  the  interests  of  his  employer.  That 
obligation  was  not  modified  or  annulled  simply  because 


34There  can  be  no  serious  doubt  of  the  pertinency  of  the  questions 
put  to  plaintiff  by  the  Committee.      [Lawson  v.  U.  S.  (App.  D.  C), 

F.  2d  ,  decided  June  13,  1949;  Morford  v.  U.  S.  (App.  D. 

C),  F.  2d  ,  decided  June  13,  1949;  Barsky  v.  U.  S.  (App. 

D.  C),  167  F.  2d  241,  246,  250,  cert.  den.  334  U.  S.  843,  applic.  for 
rehear,  pending;  U.  S.  v.  Joscphson  (C.  C  .A.  2),  165  F.  2d  82, 
88-9,  cert.  den.  333  U.  S.  838,  rehear,  den.  333  U.  S.  858.] 
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the  defendant  may  not  have  seen  fit  from  time  to  time  to 
remind  plaintiff  that  he  had  so  agreed.  The  parties  must 
be  deemed  to  have  known  what  they  agreed  to;  and  there 
is  certainly  no  evidence  that  plaintiff  did  not  know.  The 
conclusion  is  implicit  in  the  court's  charge,  however,  that 
an  integral  provision  of  a  contract  is  in  some  way  dropped 
out  of  the  agreement  simply  because  the  promisee  did  not 
tell  the  promisor,  at  a  time  when  no  default  had  yet  oc- 
curred, that  performance  would  be  expected  in  accordance 
with  its  terms.  That  conclusion,  we  respectfully  submit, 
is  obviously  an  erroneous  proposition  of  law. 

6.  The  Charge  Gave  Undue  Prominence  to  the  Theory  and 
Evidence  of  Plaintiff  on  Waiver,  at  the  Same  Time 
Minimizing  and  Omitting  to  Mention  Defendant's  Oppos- 
ing Theory  and  Evidence. 

It  was,  of  course,  the  duty  of  the  trial  court  not  to 
direct  the  jury's  attention  solely  to  the  theory  and  evi- 
dence favoring  one  side  of  the  controversy  while  ignor- 
ing or  giving  relatively  less  attention  to  the  opposing 
theory  and  testimony.  It  was  similarly  the  court's  duty 
not  to  single  out  for  especial  mention  one  circumstance 
or  set  of  circumstances  which  did  not  comprise  all  of 
the  relevant  evidence  on  the  point.  [Allison  v.  U.  S., 
160  U.  S.  203,  212,  40  L.  Ed.  395,  399,  16  S.  Ct.  252; 
Sperber  v.  Conn.  Mitt.  L.  Ins.  Co.  (C.  C.  A.  8),  140  F. 
2d  2,  5,  cert.  den.  321  U.  S.  798;  Palmer  v.  Miller  (C.  C. 
A.  8),  145  F.  2d  926,  931;  Weiss  v.  Bethlehem  Iron  Co. 
(C.  C.  A.  3),  88  Fed.  2Z,  30,  cert.  den.  176  U.  S.  685. 
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See,  also,  the  cases  cited,  Point  I,  B,  First,  supra,  pp. 
75-6.] 

Just  such  error  is  to  be  found  in  the  charge  on  waiver 
in  the  instant  case.  In  that  charge  the  plaintiff's  theory 
that  he  was  immune  from  any  responsibility  to  defendant 
for  his  conduct  because  he  had  been  led  to  believe  that 
defendant  was  not  concerned  about  charges  that  he  was 
a  Communist,  was  fully  stated,  with  direct  references  to 
the  testimony  in  that  connection.  [R.  907-9.]  But  there 
is  not  one  word  in  the  instructions  about  the  opposing 
theory  of  defendant,  or  about  the  evidence  supporting  that 
theory,  that  by  the  time  plaintiff  was  sworn  to  testify  in 
Washington  he  had  compelling  reason  to  believe  that  his 
employer  might  be  very  much  concerned  indeed,  if  the 
charges  that  he  was  a  Communist  found  support  in  what 
took  place  in  the  hearings.  [Statement  of  the  Case,  B,  5, 
supra,  pp.  31-2;  Point  I,  C,  5  First,  supra,  pp.  88-90.] 
The  cases  cited  above  demonstrate  the  error  in  this  han- 
dling of  the  matter  in  the  case  at  bar.35 


35We  have  already  pointed  out  that  prior  to  the  trial  the  defendant 
filed  an  application,  on  the  ground  of  personal  bias  and  prejudice 
of  the  judge  to  whom  the  case  was  assigned,  to  have  it  transferred 
to  another  District  Judge ;  and  that  this  application  was  denied. 
[Statement  of  the  Case,  D,  supra,  p.  38.]  In  such  a  situation, 
it  has  been  said  "that  where  the  sufficiency  of  the  affidavit  is  at 
least  debatable  .  .  .  the  reviewing  court  will  consider  whether  actually 
in  the  trial  of  the  case  any  prejudice  was  manifested  toward  the 
affiant  by  erroneous  rulings  or  by  the  manner  and  demeanor  of  the 
judge  towards  the  affiant  .  .  ."  [U.  S.  v.  Buck  (D.  C.  Mo.),  23 
Fed.  Supp.  503,  506.]  In  addition  to  the  errors  discussed  in  this 
brief  we  invite  consideration,  in  this  connection,  of  the  matters 
appearing  in  the  Record,  pp.  228-9,  233-41,  246-8,  292-3,  492-3, 
and  725-7,  as  indicative  of  the  trial  court's  general  attitude. 
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D.  The  Extensive  Charge  on  the  Rights  of  Witnesses 
Before  Congressional  Committees  Was  Irrelevant 
to  the  Issues  of  Fact  Submitted  to  the  Jury;  It 
Left  It  to  the  Jury  to  Determine  as  a  Matter  of 
Law  Whether  Plaintiff's  Conduct  Was  Lawful 
(and,  at  Best  by  Implication,  Within  Plaintiff's 
Contract  Rights) ;  and  It  Omitted  Important  Ele- 
ments of  the  Law  in  That  Regard.  [Specification 
Error,  No.  11.] 

The  trial  court  instructed  the  jury  quite  fully  on  "The 
Rights  of  Witnesses  Before  Committees"  dealing,  in  that 
connection,  with  the  right  to  make  non-responsive  an- 
swers, to  invoke  the  Constitution,  to  precipitate  a  test 
of  pertinency  by  declining  to  answer  questions,  the  ele- 
ments required  to  make  out  a  contempt  and  similar  mat- 
ters bearing  on  whether  plaintiff  was  in  contempt  on  ac- 
count of  his  conduct.  [R.  911-13.]  This  portion  of  the 
charge  was,  like  the  others  we  have  discussed,  prejudicially 
erroneous. 

1.  The  Issue  to  Be  Decided  by  the  Jury  Was  Whether 
Plaintiff's  Conduct  Had  Tended  to  Bring  Him  Into  Pub- 
lic Disrepute,  Not  Whether  He  Was  Technically  Guilty 
of  a  Contempt  of  Congress. 

First:  A  reading  of  the  charge  will  demonstrate,  we 
believe,  its  irrelevance.  Had  the  case  been  the  trial  of 
the  indictment  against  plaintiff  for  his  alleged  contumaci- 
ous conduct,  this  section  of  the  instructions  might  have 
had  some  bearing.  But  the  question  which  was  involved 
below  was  not  the  one  raised  by  that  indictment,  but 
simply  whether  plaintiff's  conduct  had  the  tendency  to 
bring  about  the  public  consequences  interdicted  by  the 
employment  contract.  That  tendency,  in  view  of  the 
nature  of  plaintiff's  conduct  and  the  well  known  attitude 
of  the  great  majority  of  the  American  public  toward  Com- 
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munism,  was  inherent  in  his  conduct  quite  independently 
of  his  technical  guilt  or  innocence  of  the  charge  of  con- 
tempt. 

Necessarily,  therefore,  this  instruction  tended  to  divert 
the  jury  from  the  real  issue  in  the  case  and  permitted 
them  to  frame  their  answers  to  the  interrogatories  upom 
a  false  and  irrelevant  basis.  The  decisions  previously 
cited  as  to  the  erroneous  nature  of  such  instructions,  supra, 
p.  72,  are  applicable  here. 

Second:  One  portion  of  this  instruction  was  also  ir- 
relevant, even  if  it  be  assumed  that  some  charge  on  the 
rights  of  Committee  witnesses  was  proper.  The  conclud- 
ing paragraph  was  a  statement  that  "even  the  alien  in 
our  midst  .  .  .  has  certain  rights  and  privileges  which 
he  may  assert  and  which  it  is  the  duty  of  a  legislative 
committee  to  respect  and  of  the  courts  to  protect."  [R. 
913.]  There  is  no  alien  involved  in  the  instant  case.  The 
statement,  therefore,  is  without  any  relevancy  whatever. 
It  is  argumentative  in  form  and  effect.  Its  import,  it  seems 
to  us,  can  only  be  an  intimation  that  plaintiff,  as  a  native- 
born  citizen  [R.  79],  was  entitled  to  even  more  pro- 
tection than  an  alien  and  that  in  some  unspecified  way 
he  had  failed  to  receive  this  at  the  hands  of  the  Com- 
mittee. 

2.  The  Charge  as  a  Whole  Left  It  to  the  Jury  to  Decide 
as  a  Matter  of  Law  Whether  Plaintiff's  Conduct  Was 
Lawful  or  Contemptuous. 

First:  Whether  plaintiff's  conduct  before  the  Com- 
mittee was  lawful,  as  distinguished  from  its  tendency  to 
bring  plaintiff  into  public  disrepute,  was  not  properly  an 
issue  in  this  case.  But  if  it  was  a  matter  to  be  decided, 
it  was  certainly  a  question  of  law,  not  one  of  fact.  The 
evidence  of  what  plaintiff  said  and  did   while  a  witness 


—97— 

at  the  Committee  hearing  was  uncontradicted.  So,  this 
not  being  a  trial  of  the  indictment  involving  that  conduct, 
it  was  for  the  court,  not  the  jury,  to  decide  the  legal  effect 
of  the  evidence  in  this  regard.  [Sinclair  v.  U.  S.,  279 
U.  S.  263,  298-9,  73  L.  Ed.  692,  700,  49  S.  Ct.  268, 
273-4;  Owens  v.  Dancy  (C.  C.  A.  10),  36  F.  2d  882,  885, 
cert.  den.  281  U.  S.  746;  Dunegan  v.  Appalachian  Power 
Co.  (C.  C.  A.  4),  23  F.  2d  395,  398;  Wright  v.  Farm 
Journal  (C.  C.  A.  2),  158  F.  2d  976,  978;  Brown  v. 
Oregon  King  Min.  Co.   (C.  C,  Ore.),   110  Fed.  728-9.] 

Had  such  a  determination  been  made,  the  jury  would 
then  have  been  told  that  plaintiff's  conduct  was  unlawful. 
There  can  be  no  doubt  that  a  Congressional  Committee 
has  the  power  to  ask  and  compel  answers  to  pertinent  ques- 
tions.    [2  U.  S.  C.  A.  Sec.  192;  In  re  Chapman,  166  U.  S. 
661,  668,  671,  41   L.  Ed.   1154,   17  S.   Ct.  677,  680-1; 
Townsend  v.  U.  S.  (App.  D.  C),  95  F.  2d  352,  354-5, 
cert.  den.  303  U.  S.  664;  Sinclair  v.   U.  S.,  supra,  279 
U.  S.  at  294-6,  73  L.  Ed.  at  698-9,  49  S.  Ct.  at  272-3; 
U.  S.  v.  Bryan  (D.  C,  D.  Col.),  72  Fed.  Supp.  58.  63, 
aff'd.  sub.  nom.  Barsky  v.  U.  S.,  note  34,  supra,  p.  92; 
Fields  v.  U.  S.  (App.  D.  C),  164  F.  2d  97,  99-100,  cert, 
den.  332  U.  S.  851.]      The  authority  to  investigate  the 
subject  of  Communism  is  plainly  granted  by  the  Legisla- 
tive Reorganisation  Act   of  1946,  supra,   page    10,   and 
has  been  affirmed  in  the  cases  cited  in  note  34,  supra, 
page  92.     The  validity  of  that  grant  of  power  has  been 
upheld  against  attack  on  Constitutional  grounds.     [Dennis 
v.  U.  S.  (App.  D.  C),  171  F.  2d  986,  987-8,  pet.  for  cert. 
pending.     Also,  cases  cited,  note  34,  supra,  p.  92.]     And 
when  the  subject  of  a  particular  investigation  is  the  in- 
filtration of  Communists  into  an  industry  of  public  in- 
formation   and    instruction,    it    is    certainly    a    pertinent 
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question  to  ask  of  one  who  prepares  the  material  publicly 
disseminated  by  that  industry  whether  he  is  or  ever  has 
been  a  member  of  the  Communist  Party.  [Bar sky  v. 
U.  S.j  supra,  167  F.  2d  at  250.  Josephson  v.  U.  S.,  supra, 
165  F.  2d  at  88.  See,  also,  U.  S.  v.  Lawson  (unreported), 
U.  S.  D.  C,  Dist.  of  Col.,  Crim.  case  No.  1352-47,  and  U. 
S.  v.  Trumbo  (unreported),  U.  S.  D.  C,  Dist.  of  Col., 

Crim.  case  No.  1353-47,  aff'd  (App.  D.  C),  F.  2d 

,  decided  June  13,  1949.]36 

Plaintiff's  refusal  to  answer  that  question  was,  therefore, 
obviously  a  violation  of  the  law. 

Second:  True  enough,  the  jury  was  given  an  abstract 
statement  of  two  elements  required  to  be  shown  to  uphold 
a  charge  of  contempt,  the  purport  of  which  was  then 
summarized  in  the  statement  that  a  witness  may  properly 
refuse  to  answer  where  the  bounds  of  the  power  are 
exceeded  or  the  questions  are  not  pertinent.37  [R.  912- 
13.]  It  may  be  doubted,  however,  that  this  exposition  had 
the  same  impact  on  the  jury  as  it  would  have  on  a  lawyer 
reading  it  in  cold  type  and  by  itself.  In  view  of  the 
charge  on  this  subject  as  a  whole,  in  which  the  implication 
was  plain  and  inescapable  that  plaintiff  had  a  right  to  be 
irresponsive  in  his  answers,  and  also  the  right  to  invoke 
judicial  review  by  refusing  to  answer  at  all,  the  conclusion 


36Copies  of  the  indictments  and  excerpts  from  the  charge  to  the 
jury  in  the  Lawson  and  Trumbo  cases  will  be  found  in  the  appendix 
to  this  brief.  From  these  it  will  be  seen  that  the  defendants  there 
involved  were  charged  with  violation  of  Title  2,  Sec.  192  of  the 
U.  S.  Code  for  having  refused,  in  manner  closely  similar  to  that  of 
plaintiff  here,  to  answer  the  Committee's  question  as  to  Communist 
membership,  and  that  the  question  was  held  to  have  been  pertinent. 

37The  jury  was  not  told  under  what  circumstances  "the  bounds 
of  the  power"  would  be  exceeded ;  nor  were  they  given  any  guides 
for  determining  whether  any  question  was  pertinent.  This  omission 
emphasizes  the  error  of  leaving  this  matter  of  contempt  to  the  jury. 
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was  virtually  compelled  that  plaintiff  had  not  committed 
any  contempt. 

Be  that  as  it  may,  the  point  here  is  that  if  the  question 
of  contempt  vel  non  was  in  the  case  at  all,  it  was  a  ques- 
tion of  law  to  be  decided  by  the  court  on  the  uncontra- 
dicted evidence  before  it ;  not  a  matter  to  be  given  the  jury 
for  determination  of  the  legal  effect  of  that  evidence  as 
they  saw  fit. 

3.  The  Charge  Conveyed  the  Erroneous  Impression  That  a 
Refusal  to  Testify  in  Order  to  Bring  About  a  Judicial 
Determination  of  Pertinency  Would  Be  Lawful. 

As  part  of  the  charge  on  the  rights  of  witnesses  before 
committees,  the  trial  court  instructed  the  jury  that  such 
a  witness  has  the  right  to  invoke  his  constitutional  rights ; 
to  have  those  and  other  legal  rights  determined  by  the 
courts;  and  to  that  end,  rightly  or  wrongly  and  even 
though  he  is  subjected  to  penalties,  to  refuse  to  answer 
questions  in  order  to  secure  such  a  determination,  in  which 
event  he  paves  the  way  for  contempt  proceedings  in  the 
courts,  not  before  the  Committee.     [R.  911-13.] 

The  vice  of  this  instruction  is  that  it  connotes  a  want 
of  criminality  in  a  contemptuous  refusal,  so  long  as  the 
refusal  is  inspired  by  an  erroneous  desire  to  preserve  con- 
stitutional rights  or  procure  a  judicial  determination  of 
those  rights.38  In  fact,  however,  while  a  witness  may 
refuse  to  answer  a  question  because  he  deems  it  to  be 
improper,  he  is  bound  to  judge  correctly  of  its  propriety; 
and  if  he  does  not,  he  is  just  as  guilty  of  contempt  as  one 
whose  refusal  is  grounded  in  admitted  defiance  of  the 
Congressional    power.       [Sinclair   v.    U.    S.,    supra,    279 


38The  constitutional  right  claimed  by  plaintiff  was  not  any  right 
or  privilege  against  self-incrimination  but  something  referred  to  by 
him  as  his  "rights  of  association."     [R.  483.] 
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U.  S.  at  299,  73  L.  Ed.  at  700,  49  S.  Ct.  at  274;  Fields  v. 
U.  S.j  supra,  164  F.  2d  at  100;  Dennis  v.  U.  S.,  supra, 
171  F.  2d  at  990;  Eisler  v.  U.  S.  (App.  D.  C),  170  F. 
2d  273,  280,  cert,  granted  93  L.  Ed.  (adv.  op.)  40;  Town- 
send  v.  U.  S.>  supra,  95  F.  2d  at  360-1.  ] 

The  conditions  under  which  a  refusal  would  be  wrong- 
ful were  not  set  out  in  the  charge  below,  except  in  the 
abstract  manner   already   referred   to.      [Point   I,    D,    2, 
Second,  supra,  pp.  98-9.]     The  fact  that  an  intentional 
refusal,  no  matter  how  motivated,  would  be  a  contempt 
was  not  clearly  or  at  all  given  to  the  jury.     The  impres- 
sion that  plaintiff  had  not  acted  wrongfully  in  acting  as  he 
did,  could  not  be  avoided  from  the  charge  as  a  whole,  and 
it  was  not  dissipated  by  any  occasional  sentence  in  it  which, 
by  itself,  may  have  been  a  correct  statement. 
4.      Since   the   Jurors   Had    to   Assume   That   the    Charge   as 
Related  to  Plaintiff's  Contempt  Was  Pertinent  and  Since 
the    Charge    Virtually    Told    Them    Plaintiff    Had    Not 
Committed   Contempt,  the  Jurors  Had  to  Weight  Their 
Answers  to  the  Special  Interrogatories  With  This  Con- 
clusion. 
Irrelevant  matter  in  a  charge  is  necessarily  confusing 
and  misleading  to  the  jurors,   for   the   reason   that  they 
must  assume  that  such  matter  is  there  because  it  bears 
upon  the  answer  they  are  required  to  give,  whether  that 
answer  is  in  the  form  of  a  general  verdict  or  an  answer 
to  special  interrogatories.     [Cases  cited,  Point  I,  A,  supra, 
p.   72.]     When,  as  in  the  instant  case,   the  charge  tells 
the   jurors    in   effect   that   it    is    important   to   determine 
whether  plaintiff  was  in  contempt  and  then  virtually  tells 
them  that  he  was  not  in  contempt,  the  jurors  cannot  escape 
the  conviction  that  this  means  that  their  answer  must  be 
favorable  to  plaintiff  or,  at  very  least,  that  this  fact  of 
non-contempt  must  weigh  heavily  in  plaintiff's  favor. 
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E.  On  the  Subject  of  Plaintiff's  Conduct  the  Instruc- 
tions Were  Contradictory  and  Inconsistent  With 
Each  Other  in  Respect  of  Plaintiff's  Obligation 
Under  the  Public  Relations  Clause.  [Specifica- 
tion of  Error,  Nos.  8,  9.] 

The  public  relations  clause,  as  it  was  written  in  the 
contract,  prohibited  conduct  which  tended  to  produce 
publicly  discrediting  consequences  of  the  sort  specified  in 
it.  It  was  not  made  a  requirement  of  violation  that  the 
conduct  should  actually  have  produced  such  consequences. 
The  difference  between  the  two  situations  is,  of  course,  a 
real  and  substantial  one.  Accordingly,  in  that  portion 
of  the  charge  in  which  the  nature  of  the  action  and  of  the 
contract  was  set  out,  the  trial  court  informed  the  jury 
that  the  question  to  be  determined  was  whether  the  con- 
duct of  plaintiff  "did  shock  or  tend  to  shock  and  offend 
the  community  and/or  brought  the  plaintiff  or  tends  to 
bring  the  plaintiff,  into  public  scorn  or  contempt.  .  .  ." 
[R.  901.] 

But,  in  the  succeeding  section  of  the  charge,  after  stat- 
ing certain  abstract  rules  of  the  law  of  master  and  servant, 
the  trial  court,  in  applying  those  rules  to  the  facts  of  the 
pending  case,  ignored  the  fact  that  the  contract  related  to 
conduct  tending  to  public  disrepute  and  peremptorily  in- 
structed that  it  was  "necessary  for  the  defendant  to  prove 
by  a  preponderance  of  the  evidence  that  the  plaintiff 
Lester  Cole  personally  so  conducted  himself  that  he  was 
held  in  public  scorn,  hatred,  contempt  or  ridicule,  or  that 
his  conduct  shocked  or  offended  the  community  or  preju- 
diced the  defendant  or  the  industry  in  general."  [R. 
905-7.] 

The  reason  for  thus  expanding  defendant's  burden  of 
justification  was  said  to  be  that  in  the  notice  of  suspension 
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the  grounds  of  the  suspension  were  stated  to  be  that 
plaintiff  had  conducted  himself  so  as  to  bring  himself 
into  disrepute;  and,  as  a  matter  of  law,  when  "the  contract 
specifies  the  grounds  for  its  termination  or  suspension, 
and  written  notice  of  such  ground  is  provided  for,  the 
employer,  in  order  to  justify  his  action,  must  show  that 
the  ground  given  in  the  notice  actually  existed.  If  he  does 
not  do  so,  by  a  preponderance  of  the  evidence,  he  cannot 
justify  his  action  upon  other  grounds  named  in  the  con- 
tract which,  although  true,  were  not  stated  in  the  notice." 
[R.  906.]  This  limitation  to  the  grounds  stated  in  the 
notice  was  repeated  in  another  context  later  in  the  charge. 
[R.  917.] 

First:  Assuming  that  the  reason  given  for  this  limita- 
tion was  valid  (the  authorities,  as  we  show  in  a  moment, 
demonstrate  that  it  is  not)  it  still  does  not  eliminate  the 
obvious  and  direct  conflict  in  the  instructions  just  noted. 
In  one  breath  the  jury  was  told  that  in  "answering  the 
special  interrogatories  .  .  .  you  must  determine  .  .  . 
whether  the  conduct  of  the  plaintiff  .  .  .  was  of  such 
character  that  you,  as  jurors  can  say  that    ...     it  did 

.  .  tend  to  shock  and  offend  the  community  ...  or 
tends  to  bring  the  plaintiff,  into  public  scorn  and  con- 
tempt. .  .  ."  [R-  901];  and  in  the  next  breath  they 
were  told  that  it  was  necessary  for  defendant  to  prove 
that  plaintiff's  conduct  actually  had  the  effect  of  bringing 
him  into  scorn  or  contempt  and  so  forth.  [R.  906-7.] 
The  cases  previously  cited  on  the  prejudicial  nature  of 
conflicting  instructions,  supra,  page  84,  are  directly  in 
point  here. 

After  the  objectionable  nature  of  the  charge  had  been 
pointed  out  by  defendant   [R.  924-5,  943-5]    one  of  the 
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instructions  was  modified  and  re-read.  As  modified,  it 
adhered  to  the  proposition  that  the  defendant  was  limited 
to  the  grounds  specified  in  the  notice  of  suspension ;  stated 
that  in  that  notice  defendant  had  "notified  the  plaintiff 
that  it  suspended  the  plaintiff  upon  the  ground  that  he  so 
conducted  himself  .  .  .  as  to  bring  himself  or  tend 
to  bring  himself  into  public  scorn,  hatred,  contempt  or 
ridicule,  or  shock  or  offend  or  tend  to  shock  or  offend 
the  community.  .  .  .";  and  that,  therefore,  defendant 
had  to  prove  "by  a  preponderance  of  the  evidence  that 
such  was  the  case"  before  the  jury  could  answer  in  the 
affirmative  the  first  three  questions  submitted  to  them. 
[R.  956.] 

The  jury  was  not  told  which  part  of  the  original  charge 
was  replaced  by  the  modified  instruction  or  that  there  was 
any  error  in  the  instructions  previously  given;  nor  were 
those  instructions  expressly  withdrawn.  The  instruction 
that  justification  was  not  proved  if  the  ground  stated  in 
the  notice  was  not  established,  was  not  changed  at  all. 
[R.  906.]  Furthermore,  by  lumping  tendency  and  actual 
effect  into  one  sentence  and  then  using  the  ambiguous 
phrase,  "that  such  was  the  case,"  in  the  peremptory  part 
of  the  modified  charge,  the  vital  difference  between  the 
two  concepts  was  not  clarified  or  explained  but,  if  any- 
thing, blurred. 

The  modification,  therefore,  cannot  be  held  to  have 
cured  the  conflict  in  the  instructions.  At  best,  it  merely 
intensified  and  emphasized  that  conflict.  The  controlling 
rule  here  is  that  when  "it  is  proposed  by  a  further  instruc- 
tion to  correct  an  erroneous  charge,  the  purpose  should 
be  stated,  and  the  explanation  made  so  clear  as  to  leave  no 
room  for  reasonable  mistake."     [Louisville  &  Ar.  R.  Co. 
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v.  Johnson,  supra,  81  Fed.  at  681.  And  to  the  same  effect 
are:  Puget  Sound  Nav.  Co.  v.  Nelson  (C.  C.  A.  9), 
supra,  59  F.  2d  at  700;  Chicago  etc.  R.  Co.  v.  Kelley, 
supra,  74  F.  2d  at  84-5;  Baer  Bros.  etc.  Co.  v.  Palmer, 
supra,  158  F.  2d  at  280-1.] 

Second:  The  basic  premise  on  which  the  trial  court 
acted,  and  which  was  responsible  for  this  conflict,  is  a  mis- 
taken one.  For  the  law  is  thoroughly  settled  that  an  em- 
ployer may  justify,  in  a  case  involving  the  employment 
relation,  on  any  ground  which  in  fact  existed  at  the  time 
of  his  action,  whether  or  not  it  was  specified  in  the  notice, 
and  even  if  it  was  unknown  to  him  when  he  gave  his 
notice.  [In  re  Nagel,  supra,  278  Fed.  at  109;  Farmer  v. 
First  Trust  Co.  (C.  C.  A.  7),  246  Fed.  671,  673;  Car- 
penter Steel  Co.  v.  Nor  cross  (C.  C.  A.  6),.  204  Fed.  537, 
539_40;  Independent  L.  Ins.  Co.  v.  Williamson,  152  Ky. 
818,  822,  154  S.  W.  409,  411;  Macauley  v.  Press  Pub. 
Co.,  170  App.  Div.  640,  646,  155  N.  Y.  Supp.  1044,  1048, 
aff'd.  222  N.  Y.  696,  119  N.  E.  1055  mem.;  Corgan  v. 
Geo.  F.  Lee  Coal  Co.,  218  Pa.  386,  389-90,  67  Atl.  655, 
656;  Thomas  v.  Beaver  Dam  Mfg.  Co.,  157  Wise.  427, 
429,  147  N.  W.  364,  365;  Beck  v.  Fybern  Holding  Corp., 
238  App.  Div.  25,  28-9,  263  N.  Y.  Supp.  9,  12;  Allen  v. 
Aylesworth,  58  N.  J.  Eq.  349,  351-2,  44  Atl.  178,  179.]39 

When  the  contract  expressly  requires  that  a  written 
notice  specifying  the  grounds  of  discharge  or  suspension 


39Many  more  decisions  to  the  same  effect  could  be  cited.  They 
may  be  found  collected  in:  39  C.  J.  89,  notes  70,  72;  56  C.  J.  S. 
428,  note  20;  56  C.  J.  S.  435,  Sec.  44. 
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be  given  the  employee,  it  has  been  held  that  the  employer 
may  justify  only  on  the  grounds  so  assigned.  [Kiker  v. 
Bank  Sav.  L.  Ins.  Co.,  37  N.  M.  346,  349,  23  P.  2d  366, 
368,  and  cases  there  cited.]  It  was  this  exception  to  the 
rule  which  the  trial  judge  gave  the  jury  in  the  case  at 
bar.  [R.  906.]  But  there  was  error  in  so  doing  for 
the  reason  that  the  contract  in  suit  does  not  require  any 
such  notice.  The  instruction  was  not  applicable  to  the 
case  submitted  to  the  jury. 

It  was  also  a  misapprehension  of  the  contract  to  have 
assumed  as  a  fact  in  the  charge  that  the  contract  specified 
the  grounds  for  termination  or  suspension.  Connected, 
as  this  reference  was,  with  the  theory  set  forth  in  the 
charge  that  justification  was  limited  to  the  grounds  speci- 
fied in  the  notice  of  suspension,  it  must  have  been  con- 
strued by  the  jury  as  an  intimation  that  no  grounds  other 
than  those  mentioned  in  the  notice  were  covered  by  the 
agreement.  The  contract,  however,  expressly  provides 
that  it  may  be  terminated  or  the  employee's  compensation 
suspended  for  "failure,  refusal  or  neglect  of  the  employee 
to  perform  his  required  services  or  observe  any  of  his 
obligations"  thereunder.  [R.  17.  Italics  ours.]  One  of 
the  employee's  obligations  was,  of  course,  not  to  do  any- 
thing which  would  tend  to  bring  him  into  public  disrepute. 
Furthermore,  even  if  the  contract  had  specified  the  grounds 
of  suspension,  it  would  not  necessarily  have  precluded 
resort  to  others  in  justification.  [Corman  Aircraft  Corp. 
v.  Weihmiller  (C.  C.  A.  7),  78  F.  2d  241,  243.] 
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F.  Since  Courts  Will  Take  Judicial  Notice  That  a 
Large  Part  of  the  American  Public  Looks  With 
Scorn  and  Contempt  on  Persons  It  Believes  to  Be 
Communists  the  Jury  Should  Have  Been  so  In- 
structed.    [Specification  of  Error,  No.  13.] 

Defendant  requested  the  trial  court  to  charge  that  a 
fact  judicially  noticed  was  deemed  to  have  been  estab- 
lished without  any  evidence,  and  that  such  a  fact  was  that 
"many  average  and  respectable  persons  in  this  country 
look  with  scorn  and  contempt  upon  the  Communist  Party 
of  America  and  upon  its  members  and  sympathizers." 
The  request  was  refused.  [R.  128-9,  101.]  It  should 
have  been  given,  especially  as  the  court  refused  to  receive 
direct  evidence  of  the  fact  and  informed  defendant  that 
the  jury  would  be  permitted  to  decide  that  question  from 
their  personal  knowledge  of  the  state  of  public  feeling  in 
their  own  communities.     [R.  617-20,  719-20,  829-39.] 

First:  The  Federal  courts  are  now  required  to  receive 
"all  evidence  which  is  admissible  .  .  .  under  the  rules 
of  evidence  applied  in  the  courts  of  general  jurisdiction 
of  the  state  in  which  the  United  States  Court  is  held. 
.  .  ."  [F.  R.  C.  P.,  Rule  43(a).]  Judicial  notice  is,  of 
course,  a  rule  of  evidence  so  that  the  state  rules  and 
statutes  in  that  regard  furnish  at  least  one  source  of 
Federal  practice.  [Hagen  v.  Porter  (C.  C.  A.  9),  156 
F.  2d  362,  365.]  In  California  "the  court  is  bound  to 
declare  [its  judicial]  knowledge  to  the  jury,  who  are  bound 
to  accept  it."  [Cal.  Code  of  Civil  Procedure,  Sec.  2102; 
People  v.  Mayes,  113  Cal.  618,  625-6,  45  Pac.  860.] 

Second:     Courts  generally  will  take  judicial  notice  of 
public   attitudes,   beliefs   and   states   of   mind   which   are 
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matters  of  common  knowledge.40  Even  if  there  were  no 
decisions  directly  in  point  on  the  facts,  this  proposition 
would  compel  judicial  notice  of  the  current  attitude  in  this 
country  toward  Communists.  One  cannot  read  a  daily 
newspaper  or  hold  any  ordinary  conversation  on  current 
affairs  without  observing  overflowing  evidence  of  this 
attitude. 

Actually,  however,  there  are  a  number  of  cases  which 
may  be  cited  in  support  of  the  application  of  the  general 
rule  to  the  exact  case  of  public  feeling  about  Commu- 
nists.41 They  are  the  cases  holding  it  libelous  per  se 
falsely  to  accuse  one  of  being  a  Communist  or  a  Com- 
munist sympathizer.     The  necessary  premise  of   such   a 


40Examples  of  this  rule  are:  State  of  Calif,  v.  An  glim  (C.  C.  A. 
9),  129  F.  2d  455,  459,  cert,  den,  317  U.  S.  669  (that  a  certain 
concept  concerning  railroad  employees  is  reasonable,  based  on  the 
court's  knowledge  of  the  minds  of  workmen)  ;  Perm.  Co.  v.  Helvcr- 
ing  (App.  D.  C.),  66  F.  2d  284,  285  (large  number  of  persons 
oppose  vivisection)  ;  James  v.  Kuhn,  121  Cal.  App.  69,  71,  8  P.  2d 
526,  527  (contemporaneous  events  of  general  knowledge  and  re- 
pute) ;  Vremeister  v.  White,  179  N.  Y.  235,  239-40,  72  N.  E.  97, 
98-9  (common  belief  of  people  of  New  York  in  1904,  that  vaccina- 
tion is  a  preventive  of  smallpox)  ;  Rowland  v.  Miller,  139  N.  Y.  93, 
102-3,  34  N.  E.  765,  767  (undertaking  business  in  a  residential 
neighborhood  would  be  offensive  to  people  of  ordinary  sensibilities)  ; 
McGuire  v.  State,  76  Miss.  504,  513-14,  25  So.  495,  497-8  (many 
persons  called  for  jury  duty  are  opposed  to  capital  punishment  and 
that  Christian  people  regard  life  imprisonment  as  a  more  merciful 
punishment)  ;  Axton  etc.  Tool  Co.  v.  Evening  Post  Co.,  169  Ky. 
64,  84,  183  S.  W.  269,  276-7  (in  1916,  union  labor  constituted  a 
well-organized  body  whose  organization  rules  were  carefully  ob- 
served by  their  members)  ;  Indianapolis  Journal  etc.  Co.  v.  Pugh, 
6  Ind.  A.  510,  517,  33  N.  E.  991,  993  (public  has  a  sympathetic 
feeling  toward  the  soldiers  who  fought  in  the  Civil  War  and  toward 
their  widows  and  children). 

41Note  that  this  is  not  a  question  of  taking  judicial  notice  of  the 
objects  or  methods  of  the  Communist  Party,  but  of  the  state  of 
the  public  mind,  the  beliefs  of  the  public  or  of  a  large  part  of  it, 
with  regard  to  Communism  and  Communist  Party  membership. 
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holding  is,  of  course,  the  court's  judicial  knowledge  that 
such  a  charge  would  subject  one  to  obloquy  because  there 
are  many  average  and  respectable  persons  who  look  with 
scorn  and  contempt  upon  Communists  and  their  sym- 
pathizers. [S panel  v.  Pegler  (C.  C.  A.  7),  160  F.  2d  619, 
622;  Grant  v.  Reader's  Digest  Assn.  (C.  C.  A.  2),  151 
F.  2d  733,  734-5,  cert.  den.  326  U.  S.  797;  Mencher  v. 
Chesley,  297  N.  Y.  94,  100-1,  75  N.  E.  2d  259-60;  Gal- 
lagher v.  Chavalas,  48  Cal.  App.  2d  52,  57,  119  P.  2d  408, 
412;  Wright  v.  Farm  Journal,  supra,  158  F.  2d  at  978-9; 
Washington  Times  Co.  v.  Murray  (App.,  D.  C),  299 
Fed.  903,  905-6;  Annotation,  171  A.  L.  R.  709.  See, 
note  23,  supra,  p.  71.] 

Third:     The  fact  that  in  the  charge  on  libel  and  the 
status  of  the  Communist  Party,  the  trial  court  told  the 
jury  that  an  accusation  of  Communism  "would  expose  a 
person  to  the  hatred,  contempt  and  ridicule  of  many  per- 
sons" was  not  the  equivalent  of  the  charge  requested  by 
defendant.    In  the  first  place,  this  statement  was  not  given 
to  the  jury  as  a  fact  judicially  noticed  which  they  were 
bound  to  accept  in  lieu  of  evidence,  but  only  as  an  explana- 
tion of  why  it  was  libelous  as  a  matter  of  law  falsely  to 
accuse  one  of  being  a  Communist.     In  the  second  place, 
it  was  so  surrounded  by  other  confusing  and  misleading 
instructions  on  the  law  of  libel  and  the  legal  status  of  the 
Communist  Party,  that  whatever  effect  it  might  otherwise 
have  had  was  completely  nullified.     [Point  I,  A,  B,  supra, 
pp.  70-77.]     And  in  the  third  place,  it  did  not  include 
non-Communists  who  nevertheless  sympathize  with  or  in 
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some  way  support  the  Communist  program  but  who,  as 
the  cases  above  cited  show,  are  nevertheless  embraced 
within  the  range  of  the  public  feeling  of  scorn  and  con- 
tempt. [E.  g.,  see  S panel  v.  Pegler,  supra,  160  F.  2d  at 
623.] 

Fourth:  Neither  was  it  an  adequate  substitute  for 
defendant's  requested  instruction,  to  permit  the  defendant 
to  argue  the  issue  on  the  basis  of  the  jury's  personal 
knowledge.  Such  an  argument,  with  no  evidence,  or 
charge  on  judicial  notice,  vouched  to  its  support,  could  not 
possibly  have  had  the  impressive  or  persuasive  force  of  an 
argument  founded  on  the  record.  Particularly  was  this 
true  when  it  is  recalled  that  the  jury  was  instructed  that 
the  ''statements,  arguments,  comments  or  suggestions  [of 
counsel]  are  not  evidence  and  must  not  be  considered  as 
such  by  you.  .  .  .  You  are  to  decide  this  case  solely 
upon  the  evidence  that  has  been  introduced  before  you  and 
the  inferences  which  you  may  deduce  therefrom.  .  .  ." 
[R.  895;  italics  ours];  and  also  that  in  determining 
whether  plaintiff's  conduct  had  the  discrediting  effect  or 
tendency  claimed  by  defendant  they  were  "not  to  speculate 
or  to  guess.  If  .  .  .  not  satisfied  by  a  preponderance 
of  the  evidence  that  such  was  the  fact,  you  are  to  rind 
that  his  conduct  did  not  have  any  of  the  effects  stated  in 
the  [public  relations]  clause."  [R.  903-4.  Italics  ours.] 
From  the  viewpoint  of  the  jurors  there  was  no  "evidence" 
and  for  all  practical  purposes  the  jury  was  instructed  that 
the  defendant  had  failed  in  its  proof. 
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THE  TRIAL  COURT  ERRED  TO  THE  PREJU- 
DICE OF  DEFENDANT  IN  ITS  RULINGS 
ON  THE  ADMISSION  AND  EXCLUSION 
OF  EVIDENCE. 

A.  The  Plaintiff  Having  Opened  the  Door  to  Evi- 
dence of  Joint  Action  by  the  Motion  Picture 
Industry  Against  All  Ten  of  the  Unfriendly  Wit- 
nesses Because  of  Their  Conduct  Before  the  Con- 
gressional Committee,  Defendant  Was  Entitled 
to  Show  What  That  Conduct  Was.  [Specification 
of  Error,  No.  1.] 

As  has  been  noted  in  our  Statement  of  the  Case,  supra, 
pages  21-23,  plaintiff  was  allowed  to  show,  as  part  of 
his    case-in-chief,    that    representatives    of    virtually    all 
motion  picture  producing  companies  had   agreed  upon   a 
statement  of  policy  not  to  continue  to  employ  any  of  the 
ten  unfriendly  witnesses  who,  before  the  Committee,  re- 
fused to   reveal   whether   they   were   Communists.      It   is 
apparent  from  the  face  of  this  statement  of  policy  that 
it  was  not  prompted  by  the  action  of  plaintiff  alone,  but 
by  the  conduct  of  all  of  the  ten.     [R.  285-6.]     And  it  is 
also  self-evident  that  the  cumulative  effect  of  the  spectacle 
of  ten  highly  placed  motion  picture  personalities,   acting 
apparently  in  concert  to  defy  the  Congress  in  its  investiga- 
tion of  Communism  in  the  movie  industry,  would  be  much 
more  likely  to  create  public   indignation  and   resentment 
against  the  industry  than  if  just  one  writer  had  so  con- 
ducted himself. 
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Nevertheless,  whenever  defendant  attempted  to  prove 
the  conduct  of  all  ten  of  the  unfriendly  witnesses,  the  evi- 
dence was  held  irrelevant  and  immaterial,  the  trial  court 
taking  the  position  in  this  regard  that  defendant  was 
limited  to  proof  of  what  plaintiff  and  plaintiff  alone  had 
done.  [R.  651,  721-2,  731-6,  827-8,  850-5,  622-3,  715- 
16.]  That  evidence  was  admissible  for  at  least  two 
reasons. 

First:  Plaintiff  opened  the  door  by  proving  the  adop- 
tion of  a  policy  based  on  the  alleged  conduct  of  these  ten 
men.  Certainly,  then,  the  defendant  should  have  been 
permitted  to  show  what  the  conduct  was  and  to  what 
extent  plaintiff  was  a  part  of  it.  Without  such  evidence 
the  presentation  to  the  jury  was  one-sided.  There  was 
before  them  only  the  statement  of  policy.  There  was  no 
evidence,  however,  which  the  jury  was  entitled  to  con- 
sider, as  to  the  existence  in  fact  of  the  reasons  which 
prompted  its  adoption.42  Admissibility  of  this  evidence 
would  seem  to  be  established  by  Section  1854  of  the  Cali- 
fornia Code  of  Civil  Procedure,  which  is  to  the  effect  that 
when  "part  of  an  act  ...  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  inquired  into 
by  the  other ;  .  .  .  and  when  a  detached  act  .  .  .  is 
given  in  evidence,  any  other  act     .     .     .     which  is  neces- 


42The  testimony  as  to  the  discussions  which  took  place  over  the 
adoption  of  this  policy  was  limited  to  proof  of  the  fact  of  discussion 
and  the  jury  was  specifically  admonished  that  it  did  not  prove  the 
facts  recited.      [R.  385-6,  792-3.] 
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sary  to  make  it  understood,  may  also  be  given  in  evidence.' 
[See,  also,  Hinton  v.  Welch,  179  Cal.  463,  465-6,  177  Pac 
282,  283;  Reeves  v.  Fallow,  16  Cal.  2d  95,  99-100,  104  P. 
2d  1017,  1020.     Compare,  Liberty  Bank  v.  Ernst,  93  Cal. 
App.  560,  563,  269  Pac.  959,  960;  Miller  v.  Magill,  130 
Cal.  App.  414,  418,  20  P.  2d  58,  59.] 

Second:  There  was  evidence  below  of  such  concert  of 
action  among  the  unfriendly  witnesses  as  would  have 
justified  an  inference  that  they  acted  as  they  did  in  pur- 
suance of  an  agreed  plan  or  confederation.  [Statement 
of  the  Case,  B,  2,  supra,  pp.  20-21.]  In  fact  there  was 
evidence  of  an  express  admission  by  plaintiff  that  just 
such  an  agreement  had  been  made.  [R.  362.]  The  legal 
effect  of  that  kind  of  an  agreement  is  to  make  each  one 
of  the  confederates  responsible  for  the  acts  of  the  others 
in  furtherance  of  the  common  design.  [Dodge  v.  Meyer, 
61  Cal.  405,  421-2;  Mox  Incorporated  v.  Woods,  202  Cal. 
675,  677-8,  262  Pac.  302,  303;  Revert  v.  Hesse,  184  Cal. 
295,  301-3,  193  Pac.  943,  946.]  The  proffered  evidence 
was,  therefore,  admissible  to  show  the  conduct  with  which 
plaintiff  was  chargeable  fully  as  much  as  his  own. 
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B.  Evidence  of  the  Actual  State  of  Public  Opinion 
With  Respect  to  Communism  Generally  and  the 
Conduct  of  Plaintiff  Specifically  Should  Have 
Been  Admitted  as  Bearing  Directly  on  the  Issue 
of  the  Tendency  of  That  Conduct  to  Excite  Public 
Scorn  and  Contempt.  [Specification  of  Error, 
Nos.  2,  3.] 

Defendant  sought  in  three  different  ways,  but  was  not 
permitted,  to  introduce  evidence  of  the  actual  state  of 
public  opinion  with  respect  to  Communism  and  plaintiff's 
conduct.  First,  by  Mr.  Max  Eastman,  a  witness  who 
was  admittedly  qualified  as  a  student  and  analyst  of 
Marxism  and  Communism,  who  had  traveled  throughout 
the  United  States  for  several  years  lecturing  on  the  sub- 
ject and  who  was,  therefore,  in  a  position  to  testify  to 
his  observations  of  the  public's  attitude,  it  was  offered  to 
prove  the  public  feeling  in  this  country  toward  the  Com- 
munist Party.  [R.  829-44.]  Defendant  also  offered, 
as  some  evidence  of  public  reaction  to  plaintiff's  conduct, 
and  as  the  source  of  or  inspiration  for  the  attitude  of  their 
readers,  a  collection  of  several  hundred  editorials  which 
appeared  in  newspapers  throughout   the  country.43      [R. 


43The  editorials  so  offered  were  marked  for  identification  only  and 
are  part  of  the  record  on  appeal,  but  because  of  their  bulk  were  not 
designated  for  printing.  Typical  examples  of  the  mass  are  printed 
in  the  appendix  to  this  brief.  For  present  purposes,  it  will  serve 
to  say  that  the  editorials  appeared  in  newspapers  in  every  section 
of  the  United  States;  that  they  commented  on  the  Committee  hear- 
ings generally  and  on  the  conduct  of  the  unfriendly  witnesses;  and 
that  while  opinion  was  divided  as  to  the  hearing  itself  and  certain 
of  its  procedural  features,  they  were  almost  unanimous  in  their 
condemnation  of  the  Communist  Party  and  of  the  conduct  of  the 
witnesses  who  refused  to  say  whether  they  were  members  of  the 
Communist  Party.  In  this  latter  connection,  many  of  the  editorial 
writers  drew  the  inference,  from  such  refusal,  that  the  men  were 
in  fact  Communists,  and  stated  that  their  conduct  was  an  insult  to 
the  public,  that  it  was  contemptuous  in  fact  as  well  as  law,  that  it 
raised  doubts  as  to   their  loyalty,   and  the   like. 
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C.  Defendant  Should  Havs  Been  Permitted  to  Prove 
the  Illegality  of  the  Communist  Party  Because  of 
Its  Advocacy  of  Force  and  Violence,  Especially 
as  the  Jury  Was  Instructed  That  Its  Legal  Status 
Should  Be  Considered  in  Determining  the  Effect 
of  Plaintiff's  Conduct.  [Specification  of  Error, 
No.  4.] 

Defendant  offered  to  prove,  by  a  witness  whose  com- 
petency was  not  questioned,  that  the  Communist  Party 
of  America  advocates  the  overthrow  of  our  form  of  gov- 
ernment by  force  and  violence  and  is  an  agent  of  a 
foreign  power.  The  proof  was  not  allowed  to  be  made. 
[R.  829-44.]  We  have  already  pointed  out  that  this  evi- 
dence would  have  established  the  unlawful  character  of 
the  party  and  of  knowing  membership  in  it;  and  that  in 
the  absence  of  such  testimony  the  trial  court  was  en- 
abled to  tell  the  jury,  in  effect,  that  membership  was  not 
a  crime  in  California,  which  fact  was  to  be  considered 
by  them  in  determining  whether  plaintiff's  conduct  had 
the  consequences  claimed  for  it  by  defendant.  [Point  I, 
B,  supra,  pp.  74-77.]  The  argument  and  cases  there 
referred  to,  we  submit,  demonstrate  the  error  of  the  rul- 
ing excluding  defendant's  evidence,  as  well  as  in  the 
charge  which  was  the  immediate  subject  of  the  previous 
discussion.  We  add  a  brief  word  on  another  aspect  of 
the  question  of  admissibility. 

It  takes  no  great  student  of  "the  usual  propensities  or 
passions  of  men  .  .  ."  to  draw  the  inference  that 
membership  in  an  organization  of  the  sort  which  de- 
fendant sought  to  prove  the  Communist  Party  was  and 
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is,  and  whose  leaders  are  even  now  publicly  committed 
not  to  support  this  country  in  the  event  of  war  with 
Russia,  would  be  looked  upon  by  the  great  mass  of  loyal 
Americans  with  at  least  scorn  and  contempt.  The  evi- 
dence, therefore,  bore  directly  on  the  issue  of  public  at- 
titude which  lay  at  the  bottom  of  this  case.  It  was  ad- 
missible under  the  California  rule  that  any  evidence  of  a 
fact  which  has  "a  reasonable  tendency  to  facilitate  a  fair 
conclusion  on  a  controverted  issue  .  .  .  ."  is  ma- 
terial. [Miller  v.  Magill,  supra,  130  Cal.  App.  at  418, 
20  P.  2d  at  59;  Ellis  v.  Woodbum,  89  Cal.  129,  132,  26 
Pac.  963 ;  Kurokawa  v.  Saroyan,  95  Cal.  App.  772,  777-8, 
273  Pac.  613,  615;  Coffee  v.  Williams,  103  Cal.  550,  558, 
37  Pac.  504,  507.  The  Federal  rule  is  the  same:  Home 
Ins.  Co.  v.  Weide,  78  U.  S.  438,  440,  20  L.  Ed.  197, 
198.  J 
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D.     Defendant's  Cross-Examination  of  Plaintiff  Was 
Unduly  Limited  When  Inquiry  if  Plaintiff's  Real 
Reason  for  His  Conduct  Was  a  Desire  to  Avoid 
Revelation  of  Communist  Party  Membership  Was 
Not  Permitted.    [Specification  of  Error,  No.  5.] 
In  the  course  of  his  testimony,  plaintiff  took  the  posi- 
tion that  in  refusing  to  answer  the  Committee's  question 
as   to   Communist   Party  membership   he   was   seeking  to 
uphold  his  "rights  of  association"  and  the  constitutional 
rights  of  citizens  generally.    [R.  483;  631;  633;  547-8.] 
This    explanation    must    have    been    given    considerable 
credence  by  the  jury  in  view  of  the  detailed  charge  on 
the  right  of  witnesses  so  to  conduct  themselves.    [R.  911- 
13.]    And  certainly,  the  giving  of  that  charge  was  a  clear 
indication  that  plaintiff's  motive  was  thought  by  the  trial 
court  to  have  a  material  bearing  on  the  issues  of  fact  to 
be  decided.    It,  therefore,  would  seem  clearly  to  have  been 
within   the  scope   of   legitimate   cross-examination   to   in- 
quire, as  defendant  was  not  permitted  to  do  [R.  597-603; 
613-17;  674-7],  whether  plaintiff's  real  reason  or  motive, 
instead  of  being  the  one  expressed  by  him,  was  the  some- 
what less  creditable  one  of  a  desire  to  avoid   disclosing 
party  membership.     [Cal.   Code  of  Civil  Procedure,  sec. 
2048;  Estate  of  Flood,  217  Cal.  763,  784-5,  21  P.  2d  579, 
587;  People  v.  Flores,  15  Cal.  App.  2d  385,  401,  59  P. 
2d  517,  526;  Jackson  v.  Feather  River  Water  Co.,  14  Cal. 
18,  23-4;  Heard  v.  U.  S.  (C.  C.  A.  8),  255  Fed.  829,  831- 
2;  Resurrection  Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co. 
(C.  C  A.  8),  129  Fed.  668,  674.] 

This  line  of  examination  was  also  proper  in  its  own 
right,  i.  e.,  as  directed  to  a  fact  from  which  an  inference 
as  to  public  feeling  toward  plaintiff  could  have  been  drawn, 
much  as  in  the  case  of  the  evidence  relating  to  the  objects 
of  the  Communist  Party  generally.  [See,  arguments  and 
cases  cited,  Point  II,  C,  supra,  pp.  116-17.] 
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E.  Defendant's  Cross-Examination  of  Plaintiff  Di- 
rected to  Showing  the  Latter's  Wilfulness  and 
Intent  Was  Unduly  Restricted.  [Specification  of 
Error,  No.  6.] 

On  cross-examination  of  the  plaintiff,  defendant  sought 
to  inquire  into  plaintiff's  sources  of  knowledge  and  ac- 
tual knowledge  of  the  state  of  public  feeling  toward  Com- 
munism, into  his  awareness  and  consideration  of  that 
feeling  and  of  the  possible  public  consequences  vis-a-vis 
his  conduct,  at  the  time  he  determined  to  act  as  he  did 
before  the  Committee.  This  line  of  inquiry  was  shut  off 
by  the  trial  court.     [R.  590-619.] 

It  seems  plain  to  us,  however,  that  this  too  was  a  legiti- 
mate field  of  cross-examination.  [Cases  cited,  Point  II, 
D,  supra,  p.  118.]  Defendant  assuredly  was  entitled 
to  show  that  plaintiff  had  acted  wilfully  and  with  a 
realization  of  the  possible  reaction  to  his  conduct.  The 
trial  judge  thought  plaintiff's  wilfulness  and  intent  were 
important  elements  of  the  case,  for  he  instructed  the 
jury  on  those  subjects  and  imposed  upon  defendant  the 
burden  of  proving  their  existence  by  a  preponderance  of 
the  evidence.  [R.  904.  See,  also  601-2.]  If  they  were 
subjects  worthy  of  mention  in  the  charge,  they  were 
emphatically  proper  matters  upon  which  to  address  some 
questions  to  the  person  whose  wilfulness  and  intent  were 
in  issue. 
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F.  Evidence  of  Payment  of  Salary  and  Continued 
Exhibition  of  Motion  Pictures  for  Which  Plain- 
tiff Had  Written  the  Screenplay  Was  Irrelevant 
and  Not  Within  the  Issues.  [Specification  of  Er- 
ror, No.  7.] 

Over  defendant's  objection  specifically  grounded  on 
the  claim  that  the  evidence  was  irrelevant  and  went  be- 
yond the  issues,  the  trial  court  permitted  plaintiff  to  prove 
that  his  salary  had  been  paid  by  defendant  after  the 
Committee  hearing  and  to  the  date  of  suspension;  and 
that  also  subsequent  to  the  hearing,  defendant  had  con- 
tinued to  distribute  various  motion  pictures  on  which 
plaintiff  had  worked.  In  the  latter  connection,  the  evi- 
dence included  details  as  to  the  number  of  bookings. 
[R.  694-6;  863-7.     See  note  11,  supra,  p.  24.] 

There  was,  of  course,  other  evidence  now  relied  upon 
to  support  the  claim  of  waiver  or  condonation  [Statement 
of  the  Case,  B,  4,  b,  c,  d,  supra,  pp.  24-31];  but  that 
evidence  was  offered  and  received  on  other  issues.  The 
absence  of  objection  to  this  last  mentioned  evidence  did 
not  have  the  effect  of  injecting  the  impleaded  issue  of 
waiver  into  the  case.  [Riverside  Water  Co.  v.  Gage,  108 
Cal.  240,  245,  41  Pac.  299,  300;  Crescent  Lumber  Co.  v. 
Larson,  166  Cal.  168,  171,  135  Pac.  502,  503;  Baar  v. 
Smith,  201  Cal.  87,  99-100,  255  Pac.  827,  832.] 

The  evidence  to  which  objection  was  made  was  er- 
roneously admitted,  because  it  related  to  a  matter  out- 
side the  pleadings  and  the  issues  as  settled  by  the  pre- 
trial order.     [Cases  cited,  Point  I,  C,  supra,  pp.  78-79; 
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County  of  Macon  v.  Shores,  97  U.  S.  272,  277,  24  L.  Ed. 
889.] 

Inadmissibility  of  the  evidence  relating  to  distribution 
was  further  established  by  the  fact  that  such  distribu- 
tion was  in  no  wise  inconsistent  with  suspension  or 
termination  of  the  employment  contract  and  was,  there- 
fore, no  evidence  of  waiver.  [See,  Medico-Dental  etc.  Co. 
v.  Horton  &  Converse,  21  Cal.  2d  411,  432,  132  P.  2d 
457,  469.  Generally,  see  67  C.  J.  304,  sec.  7.]  Under  the 
employment  contract  defendant  became  the  absolute  and 
unconditional  owner  of  the  products  of  plaintiff's  services ; 
had  the  unrestricted  right  to  use  those  products  in  its 
pictures;  was,  of  course,  the  owner  of  the  pictures  and 
had  the  complete  right  to  distribute  and  disseminate  them. 
These  rights  survived  any  termination  or  suspension  of 
the  contract,  so  that  exercise  of  them  was  obviously  not 
inconsistent  with  the  position  that  plaintiff's  employment 
was  suspended  or  his  contract  terminated.      [R.  9-11.] 
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III. 
THE  CAUSE  SHOULD  HAVE  BEEN  TRANS- 
FERRED TO  ANOTHER  JUDGE  BECAUSE 
OF  THE  TRIAL  JUDGE'S  PERSONAL  BIAS 
AND  PREJUDICE  CONSISTING  OF  THE 
EXTRA-JUDICIAL  EXPRESSION  OF  AN 
OPINION  ON  THE  MERITS  OF  THE  CON- 
TROVERSY ADVERSE  TO  DEFENDANT 
AND  BASED  ON  INFORMATION  OB- 
TAINED OTHERWISE  THAN  IN  THE 
COURSE  OF  THE  PROCEEDINGS.  [Specifi- 
cation of  Error,  No.  15.] 

Pursuant  to  Title  28,  U.  S.  Code,  sec.  144  [formerly 
Judicial  Code,  sec.  21,  28  U.  S.  C.  A.,  sec.  25],  defendant 
filed  a  verified  application  to  transfer  the  cause  from 
the  District  Judge  to  whom  it  had  been  assigned,  on  the 
ground  of  personal  bias  and  prejudice  based  on  matters 
which  are  set  out  in  the  Statement  of  the  Case,  supra, 
p.  38. 

The  affidavit  on  which  this  application  was  based  re- 
cited in  detail  the  source  of  the  affiant's  information;  the 
dates  on  and  circumstances  under  which  it  obtained  that 
information;  made  the  general  averment  of  its  belief  that 
the  District  Judge  had  a  personal  bias  and  prejudice 
against  defendant  and  in  favor  of  plaintiff  in  respect  of 
the  pending  cause;  gave  the  facts  and  reasons  upon  which 
that  belief  was  based;  and  bore  the  appropriate  cer- 
tificate of  counsel  of  record.  [R.  43-6.]  It  was,  there- 
fore, formally  sufficient.  [Berger  v.  U.  S.}  255  U.  S.  22, 
32-6,  65  L.  Ed.  481,  485-7,  41  S.  Ct.  230,  233-4;  Nations 
v.  U.  S.  (C.  C.  A.  10),  14  F.  2d  507,  509-10,  cert.  den. 
273  U.  S.  735.]  Under  the  Federal  practice  the  District 
Judge  was  required  to  accept  the  facts  averred  as  true. 
His  only  function  was  to  pass  upon  their  legal  sufficiency. 
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If  found  sufficient  his  recusation  became  imperative  and 
he  was  without  power  thereafter  to  act  in  the  cause.44 
[Berger  v.  U  S.,  supra;  Nations  v.  U.  S.,  supra; 
Mitchell  v.  U.  S.  (C.  C  A.  10),  126  F.  2d  550,  552,  cert. 
den.  316  U.  S.  702,  rehear,  den.  324  U.  S.  887;  Lewis  v. 
U.  S.  (C.  C.  A.  8),  14  F.  2d  369,  371;  Schmidt  v.  U.  S. 
(C.  C.  A.  6),  115  F.  2d  394,  397;  Morris  v.  U.  S.  (C  C. 
A.  8),  26  F.  2d  444,  449.]  The  District  Judge,  how- 
ever, held  the  affidavit  insufficient  and  continued  to  pre- 
side in  the  cause  until  its  final  disposition  in  the  trial 
court.  [R.  47-76;  77;  168-9.]  In  so  ruling-  and  acting 
there  was,  we  respectfully  submit,  error  requiring  a  re- 
versal of  the  judgment  appealed  from. 

The  personal  bias  or  prejudice  which  disqualifies  a 
Federal  judge  is  shown  by  facts  which  "give  fair  sup- 
port to  the  charge  of  a  bent  of  mind  that  may  prevent 
or  impede  impartiality  of  judgment  .  .  ."  [Berger 
v.  U.  S.,  supra,  255  U.  S.  at  33-4,  65  L.  Ed.  at  485, 
41  S.  Ct.  at  233.  See  also,  Mitchell  v.  U.  S.,  supra,  126 
F.  2d  at  552;  State  v.  Himcs,  144  Fla.  145,  147-8,  197 
So.  762,  763;  Wiedemann  v.  Wcidcmauu  (Minn.  1949), 
36  N.  W.  2d  810,  812.]  Such  facts  may,  and  usually  do, 
consist  of  the  formation  and  expression  of  an  extra- 
judicial opinion  upon  the  merits  of  the  cause,  based  upon 
sources  of  information  other  than  the  evidence  and  pro- 
ceedings in  the  case.  [Berger  v.  U.  S.,  supra;  Nations  v. 
U.  S.,  supra,  14  F.  2d  at  509-10;  McFadden  v.  U.  S. 
(C.  C.  A.  7),  63  F.  2d  111,  112;  Moskun  v.  U.  S.  (C.  C. 
A.  6),  143  F.  2d  129,  130;  Whitaker  v.  McLean  (C.  A., 


44At  appellee's  request  counter-affidavits  filed  by  the  District 
Judge  have  been  printed  in  the  record.  These  affidavits,  however, 
cannot  be  considered  for  any  purpose.  [Cases  cited  in  the  text, 
above.] 
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D.  Col.),  H8  F.  2d  596;  Schmidt  v.  U.  S>9  supra,  115  F. 
2d  at  397;  Leww  v.  [/.  S.,  supra,  14  F.  2d  at  371.  ]45 

Exactly  that  "bent  of  mind"  derived  from  precisely 
such  extra-judicial  sources  is  established  by  the  instant 
affidavit.  In  this  connection  it  should  be  noted  that  the 
case  at  bar  was  commenced  in  the  State  court  on  January 
7,  1948,  ordered  removed  to  the  District  Court  on  Feb- 
ruary 2,  1948,  and  the  record  actually  filed  in  that  court 
on  February  25,  1948.  [R.  38-9.]  The  District  Judge's 
remarks  were  made  not  later  than  the  early  part  of  Jan- 
uary, 1948.  [R.  44.]  Of  necessity,  then,  they  must  have 
been  based  on  extra-judicial  information,  since  the  cause 
had  not  yet  been  removed  to  the  Federal  court,  nor 
had  any  proceedings  been  had  or  any  evidence  been  taken 
in  that  court  at  the  time  in  question.  On  the  other  hand, 
the  purported  facts  of  the  controversy  had  been  widely 
publicized  [Statement  of  the  Case,  B,  1,  supra,  p.  19] ; 
and  the  District  Judge  was  aware  of  that  publicization,  as 
is  shown  by  comments  made  by  him  at  a  hearing  held 
before  the  affidavit  was  filed,  and  before  any  evidence 
had  been  taken.  [R.  228-9.]  The  opinion  expressed, 
plainly  indicating  as  it  did  a  complete  pre-judgment  of 
appellant's  liability  in  the  premises  derived  non  coram 
judice,  was  in  full  measure  the  expression  of  a  disqualify- 
ing personal  bias  and  prejudice  within  the  teaching  of  the 
cases  cited. 

The  argument,  which  prevailed  with  the  District  Judge, 
that  mere  pre-judgment  does  not  amount  to  the  personal 
bias  or  prejudice  aimed  at  by  the  statute  is  untenable 
when  tested  by  those  cases.    True  enough  a  pre-judgment, 


45The  matters  which  brought  about  disqualification  in  the  Moskun 
and  Lewis  cases  do  not  appear  in  the  reported  opinions.  Appropri- 
ate excerpts  from  the  records  in  those  cases  appear  in  the  appendix 
to  this  brief. 
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when  judicially  expressed  and  based  upon  proceedings 
and  evidence  in  the  cause,  does  not  always  bring  the  dis- 
qualification statute  into  operation;46  nor  does  an  imper- 
sonal attitude  or  opinion  derived  from  the  judge's  back- 
ground or  experience.  [Price  v.  Johnston  (C.  C.  A.  9), 
125  F.  2d  806,  811-12,  cert.  den.  316  U.  S.  677,  rehear, 
den.  316  U.  S.  712;  Sacramento  Suburban  etc.  Co.  v. 
Tatham  (C.  C.  A.  9),  40  F.  2d  894,  cert.  den.  282  U.  S. 
878;  Henry  v.  Speer  (C.  C.  A.  5),  201  Fed.  869,  871-2.] 
But  that  is  a  far  different  matter  from  an  opinion  on 
the  merits  of  a  pending  action  derived  nou  coram  judice. 
The  latter  type  of  pre-judgment  is  the  very  kind  of  per- 
sonal bias  and  prejudice  at  which  the  statute  is  directed. 
[Craven  v.  U.  S.  (C.  C.  A.  1),  22  F.  2d  605,  607-8, 
cert.  den.  276  U.  S.  627;  Ferrari  v.  U.  S.  (C.  C.  A.  9), 
169  F.  2d  353,  355;  Moskun  v.  U.  S.,  supra,  143  F.  2d 
at  130;  Schmidt  v.  U.  S.,  supra,  115  F.  2d  at  397;  U.  S. 
v.  16,000  Acres  of  Land  (D.  C),  49  F.  S.  645,  649; 
In  re  Beecher  (D.  C),  50  F.  S.  530,  532;  Ryan  v.  U.  S. 
(C.  C.  A.  8),  99  F.  2d  864,  871.  See,  also,  Clarke  v. 
Comnionzvcalth,  259  Ky.  572,  573,  82  S.  W.  2d  823,  824; 
People  v.  District  Court,  60  Colo.  1,  10,  152  Pac.  149, 
154.] 

General  language  in  a  few  decisions  to  the  effect  that 
pre-judgment  is  not  bias  or  prejudice  must  be  read  with 
this  distinction  in  mind  and  with  regard  for  the  actual 
facts  with  respect  to  which  the  dictum  was  uttered.  It 
will  then  be  seen  that  the  generalization  upon  which  the 
District    Judge    relied    appears    only    in   cases    where    the 

46But  compare,  in  this  regard,  Moskun  v.  U.  S.,  supra,  143  F. 
2d  at  130;  Whitaker  v.  McLean,  supra,  118  F.  2d  at  596. 
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D.  Col.),  118  F.  2d  596;  Schmidt  v.  U.  S.}  supra,  115  F. 
2d  at  397;  Lewis  v.  U.  S.,  supra,  14  F.  2d  at  371. ]45 

Exactly  that  "bent  of  mind"  derived  from  precisely 
such  extra-judicial  sources  is  established  by  the  instant 
affidavit.  In  this  connection  it  should  be  noted  that  the 
case  at  bar  was  commenced  in  the  State  court  on  January 
7,  1948,  ordered  removed  to  the  District  Court  on  Feb- 
ruary 2,  1948,  and  the  record  actually  filed  in  that  court 
on  February  25,  1948.  [R.  38-9.]  The  District  Judge's 
remarks  were  made  not  later  than  the  early  part  of  Jan- 
uary, 1948.  [R.  44.]  Of  necessity,  then,  they  must  have 
been  based  on  extra-judicial  information,  since  the  cause 
had  not  yet  been  removed  to  the  Federal  court,  nor 
had  any  proceedings  been  had  or  any  evidence  been  taken 
in  that  court  at  the  time  in  question.  On  the  other  hand, 
the  purported  facts  of  the  controversy  had  been  widely 
publicized  [Statement  of  the  Case,  B,  1,  supra,  p.  19]  ; 
and  the  District  Judge  was  aware  of  that  publicization,  as 
is  shown  by  comments  made  by  him  at  a  hearing  held 
before  the  affidavit  was  filed,  and  before  any  evidence 
had  been  taken.  [R.  228-9.]  The  opinion  expressed, 
plainly  indicating  as  it  did  a  complete  pre-judgment  of 
appellant's  liability  in  the  premises  derived  non  coram 
judice,  was  in  full  measure  the  expression  of  a  disqualify- 
ing personal  bias  and  prejudice  within  the  teaching  of  the 
cases  cited. 

The  argument,  which  prevailed  with  the  District  Judge, 
that  mere  pre-judgment  does  not  amount  to  the  personal 
bias  or  prejudice  aimed  at  by  the  statute  is  untenable 
when  tested  by  those  cases.    True  enough  a  pre-judgment, 
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when  judicially  expressed  and  based  upon  proceedings 
and  evidence  in  the  cause,  does  not  always  bring  the  dis- 
qualification statute  into  operation;46  nor  does  an  imper- 
sonal attitude  or  opinion  derived  from  the  judge's  back- 
ground or  experience.  [Price  v.  Johnston  (C.  C.  A.  9), 
125  F.  2d  806,  811-12,  cert.  den.  316  U.  S.  677,  rehear, 
den.  316  U.  S.  712;  Sacramento  Suburban  etc.  Co.  v. 
Tatham  (C.  C.  A.  9),  40  F.  2d  894,  cert.  den.  282  U.  S. 
878;  Henry  v.  Speer  (C.  C.  A.  5),  201  Fed.  869,  871-2.] 
But  that  is  a  far  different  matter  from  an  opinion  on 
the  merits  of  a  pending  action  derived  non  coram  judice. 
The  latter  type  of  pre-judgment  is  the  very  kind  of  per- 
sonal bias  and  prejudice  at  which  the  statute  is  directed. 
[Craven  v.  U.  S.  (C.  C.  A.  1),  22  F.  2d  605,  607-8, 
cert.  den.  276  U.  S.  627;  Ferrari  v.  U.  S.  (C.  C.  A.  9), 
169  F.  2d  353,  355;  Moskun  v.  U.  S.,  supra,  143  F.  2d 
at  130;  Schmidt  v.  U.  S.}  supra,  115  F.  2d  at  397;  U.  S. 
v.  16,000  Acres  of  Land  (D.  C),  49  F.  S.  645,  649; 
In  re  Beecher  (D.  C),  50  F.  S.  530,  532;  Ryan  v.  U.  S. 
(C.  C.  A.  8),  99  F.  2d  864,  871.  See,  also,  Clarke  v. 
Commonwealth,  259  Ky.  572,  573,  82  S.  W.  2d  823,  824; 
People  v.  District  Court,  60  Colo.  1,  10,  152  Pac.  149, 
154.] 

General  language  in  a  few  decisions  to  the  effect  that 
pre-judgment  is  not  bias  or  prejudice  must  be  read  with 
this  distinction  in  mind  and  with  regard  for  the  actual 
facts  with  respect  to  which  the  dictum  was  uttered.  It 
will  then  be  seen  that  the  generalization  upon  which  the 
District   Judge    relied    appears    only    in   cases    where    the 


46But  compare,  in  this  regard,  Moskun  v.    U.  S.,  supra,   143   F. 
2d  at  130;  Whitaker  v.  McLean,  supra,  118  F.  2d  at  596. 
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recused  judge's  allegedly  disqualifying  opinion  was  ren- 
dered in  the  very  cause  in  which  his  disqualification  was 
sought  or  in  a  connected  case  and  was  based  on  judicial 
proceedings  had  before  him. 

The  decision  from  which  this  dictum  seems  to  stem 
is  Henry  v.  Speer,  supra,  201  Fed.  at  871-2.  The  facts 
there  involved  are  more  fully  stated  in  the  District  Court's 
opinion  on  the  same  matter,  found  in  Henry  v.  Harris 
(D.  C),  191  Fed.  868.  It  will  be  seen  from  the  latter 
report  that  the  pre-judgment  complained  of  was  a  judicial 
opinion  based  on  knowledge  obtained  from  proceedings  in 
the  cause.  The  distinction  to  which  we  have  adverted  was 
there  made,  as  may  be  seen  from  the  syllabus,  prepared 
by  the  court,  in  which  the  rule  is  said  to  be  that  "It  is 
not  sufficient  to  disqualify  a  judge  ...  to  allege  that 
he  has  formed  an  opinion  as  to  the  law  of  the  case  and 
the  rights  of  the  parties,  when  it  has  been  judicially 
formed  and  published  for  legitimate  purposes  .  .  ." 
[Italics  ours.] 

This  distinction  has  been  recognized  in  the  Ninth  Cir- 
cuit. In  Ferrari  v.  U.  S.,  supra,  169  F.  2d  at  355,  this 
court,  citing  Craven  v.  U.  S.,  supra,  22  F.  2d  at  607-8,, 
said  that  "personal  bias  .  .  .  has  been  held  to  be  am 
attitude  of  extra-judicial  origin  .  .  ."  and  therefore, 
could  not  be  held  to  have  been  shown  by  a  "Judicial  opin- 
ion formed  on  evidence  in  a  hearing  against  others  .  .  .1 
[Italics  ours.j  If  effect  is  given  to  this  difference  in  the 
case  at  bar,  the  statutorily  compelled  disqualification  of 
the  trial  judge  is  fully  established  in  the  record. 
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CONCLUSION. 

Each  one  of  the  errors  which  we  have  discussed  was 
substantial  and  materially  affected  an  important  part  of  the 
defendant's  case.  Both  singly  and  in  cumulative  effect  the 
serious  and  prejudicial  consequences  of  the  trial  court's 
rulings  were  such  as  to  have  prevented  a  full  and  fair 
presentation  of  the  defendant's  case.  The  judgment, 
therefore,  should  be  reversed  with  a  direction  to  the  trial 
court  that  any  further  proceedings  in  the  cause  should 
be  had  before  another  district  judge. 

Respectfully  submitted, 

Irving  M.  Walker, 
Herman  F.   Selvin, 

Attorneys  for  Appellant. 
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I. 

State  Statutes  Cited. 

California  Criminal  Syndicalism  Act  [Cal.  Stats.,  1919, 

281]: 

"Section  1.  The  term  'criminal  syndicalism'  as 
used  in  this  act  is  hereby  defined  as  any  doctrine  or 
precept  advocating,  teaching  or  aiding  and  abetting 
the  commission  of  crime,  sabotage  (which  word  is 
hereby  defined  as  meaning  wilful  and  malicious  phy- 
sical damage  or  injury  to  physical  property),  or  un- 
lawful acts  of  force  and  violence  or  unlawful  methods 
of  terrorism  as  a  means  of  accomplishing  a  change 
in  industrial  ownership  or  control,  or  effecting  any 
political  change. 

"Sec.  2.     Any  person  who: 

"4.  Organizes  or  assists  in  organizing,  or  is  or 
knowingly  becomes  a  member  of,  any  organization, 
society,  group  or  assemblage  of  persons  organized 
or  assembled  to  advocate,  teach  or  aid  and  abet  crim- 
inal syndicalism;" 

"Is  guilty  of  a  felony  and  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  one  nor  more 
than  fourteen  years." 

California  Code  of  Civil  Procedure: 

"Section  1854:  When  part  of  a  transaction  proved, 
the  whole  is  admissible.  When  part  of  an  act,  dec- 
laration, conversation,  or  writing  is  given  in  evidence 
by  one  party,  the  whole  on  the  same  subject  may  be 
inquired  into  by  the  other;  when  a  letter  is  read,  the 
answer    may    be    given ;    and    when    a    detached   act, 
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declaration,  conversation,  or  writing  is  given  in  evi- 
dence, any  other  act,  declaration,  conversation,  or 
writing,  which  is  necessary  to  make  it  understood, 
may  also  be  given  in  evidence." 

"Section  1960:  When  an  inference  arises.  An 
inference  must  be  founded: 

"1.     On  a  fact  legally  proved;  and, 

"2.  On  such  a  deduction  from  that  fact  as  is  war- 
ranted by  a  consideration  of  the  usual  propensities  or 
passions  of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  in  question,  the  course 
of  business,  or  the  course  of  nature." 

"Section  2102:  Questions  of  law  addressed  to  the 
court  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  ad- 
mission, and  the  construction  of  statutes  and  other 
writings,  and  other  rules  of  evidence,  are  to  be  decided 
by  the  court,  and  all  discussions  of  law  addressed  to 
it.  Whenever  the  knowledge  of  the  court  is,  by  this 
code,  made  evidence  of  a  fact,  the  court  is  to  declare 
such  knowledge  to  the  jury,  who  are  bound  to  accept 
it." 


California  Civil  Code: 

"Section  1698:  [Written  contracts,  how  modified.] 
A  contract  in  writing  may  be  altered  by  a  contract 
in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise." 

II. 

Federal  Statute  Cited. 

U.  S.  Code,  Title  28,  Sec.  144: 

"§144.     Bias  or  prejudice  of  judge. 
"Whenever  a  party  to  any  proceeding  in  a  district 
court  makes  and  files  a  timely  and  sufficient  affidavit 
that  the  judge  before  whom  the  matter  is  pending  has 
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a  personal  bias  or  prejudice  either  against  him  or  in 
favor  of  any  adverse  party,  such  judge  shall  proceed 
no  further  therein,  but  another  judge  shall  be  as- 
signed to  hear  such  proceeding. 

"The  affidavit  shall  state  the  facts  and  the  rea- 
sons for  the  belief  that  bias  or  prejudice  exists,  and 
shall  be  filed  not  less  than  ten  days  before  the  be- 
ginning of  the  term  at  which  the  proceeding  is  to  be 
heard,  or  good  cause  shall  be  shown  for  failure  to 
file  it  within  such  time.  A  party  may  file  only  one 
such  affidavit  as  to  any  judge.  It  shall  be  accom- 
panied by  a  certificate  of  counsel  of  record  stating 
that  it  is  made  in  good  faith." 

III. 
Excerpts  From  Record  in  Various  Cases  Cited. 

1.     Moskun  v.  U.  S.  (C.  C.  A.  6),  143  F.  2d  129. 
The    following    excerpt    from    the    Record    on    Appeal 
shows  the  comments  of  the  trial  court  which  were  the  sub- 
ject of  the  decision  cited : 

"The  Court:  Well,  you  are  not  the  only  one.  I 
didn't  get  one  of  these,  and  what  I  don't  like  about 
some  of  these  things,  and  you  do  yourself  more  harm 
than  you  do  good,  but  I  got  a  letter  from  the  Presi- 
dent— what  is  his  name? 

"Mr.  O'Brien:     Mr.  Thomas: 

"The  Court:  Mr.  Thomas,  I  don't  know  what  it 
is,  but  he  wrote  me  a  long  letter.  That  is  not  the  way 
cases  are  tried  in  Court.  They  ought  to  have  a  dif- 
ferent appreciation  of  legal  procedure.  The  Presi- 
dent of  a  Union  has  no  more  influence  than  the 
ordinary  witness  that  comes  along,  and  why  does  he 
write  me  a  letter?  Why  does  he  write  me  a  letter, 
the  Judge  who  is  hearing  the  case?  I  don't  like  that 
at  all.  It  looks  to  me  as  though  you  are  putting  on 
the  pressure.  I  am  not  opposed  to  Unions,  but  if  the 
Unions  would  use  a  little  discretion  and  judgment, 
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you  would  get  along-  better.  You  can't  go  into  a 
Court,  and  put  the  heat  on. 

"Mr.  Eden:     I  had  not  seen  that — 

"The  Court:  Here  is  something  here,  I  don't 
know  what  it  is.  (Reads  resolution  on  Nicholas 
Moskun,  Exhibit  F.) 

"I  consider  that  a  damned  insult,  if  you  want  the 
plain  English  of  it,  and  the  petition  here  for  citizen- 
ship is  denied.  If  you  think  they  can  put  the  heat 
and  the  pressure  on  the  Courts,  we  give  them  notice 
now  they  can't  do  it. 

"Mr.  Eden:  May  it  please  the  Court,  I  don't 
think  Mr.  Moskun's  citizenship — 

"The  Court:  I  don't  know  anything  about  it,  but 
it  looks  to  me  as  though  some  of  you  people  have  got 
an  idea  you  can  run  the  Courts.  It  can't  be  done. 
I  sought  to  try  this  case  and  to  hear  it  on  the  facts 
presented. 

"Mr.  Eden :  I  think  Your  Honor  has,  and  I  think 
Your  Honor  should  decide  it  on  the  facts. 

"The  Court:  I  am  deciding  it  on  the  facts  now, 
and  I  based  them  on  the  opinion  I  had  before,  and 
those  facts  and  the  evidence  in  that  case  showed  this 
man  guilty  of  such  misconduct  that  indicated  to  the 
Court  that  he  wasn't  favorable  to  our  form  of  gov- 
ernment, and  under  our  Constitution  of  the  United 
States  tended  to  act  in  a  very  revolutionary  manner. 
We  have  all  got  to  abide  by  the  laws  whether  union 
men  or  whether  you  are  non-union  men.  I  say  to  you 
now  I  have  no  feeling  against  the  union,  but  just  to 
show  you  those  fellows  can't  be  encouraged  in  trying 
to  put  the  pressure,  I  make  this  decision  now,  and  I 
deny  the  petition  for  citizenship. 

"Mr.  Eden :  I  would  like  to  ask  the  Court  to  con- 
sider the  evidence  presented  on  Mr.  Moskun's  peti- 
tion, and  not  on  somebody's  resolution,  over  which 
he  has  no  control. 
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"The  Court:  All  right,  the  petition  is  denied. 
You  may  prepare  an  order  and  appeal." 

2.      Lewis  v.  U.  S.  (C.  C.  A.  8),  14  F.  2d  369. 

The  following  is  the  affidavit,  filed  in  respect  of  the  dis- 
qualification of  the  District  Judge,  referred  to  but  not 
quoted  in  the  opinion  cited: 

"The  affiants  Allie  E.  Lewis  and  William  Lloyd 
Lewis  respectfully  represent  and  state  that  jointly 
and  severally  they  verily  believe  and  charge  that  his 
Honor,  Judge  Franklin  E.  Kennamer,  has  a  personal 
bias  and  prejudice  against  them  and  each  of  them  and 
in  favor  of  the  Government,  by  reason  of  which  said 
Judge  is  unable  to  impartially  exercise  his  functions 
as  Judge  in  this  case;  that  by  reason  of  said  personal 
bias  and  prejudice  neither  of  these  defendants  can 
receive  a  fair  and  impartial  trial  before  him.  The 
grounds  for  the  defendants'  beliefs  are  the  following 
facts,  to-wit: 

"The  defendants  state  upon  information  and  belief 
that  the  Honorable  Franklin  E.  Kennamer,  in  the 
City  of  Tulsa,  Oklahoma,  after  the  organization  of 
the  United  States  District  Court  for  the  Northern 
District  of  Oklahoma,  created  and  organized  pursu- 
ant to  the  Act  of  Congress  of  February  16,  1925, 
made  addressed  before  certain  civic  clubs  and  churches 
of  that  city  on  the  subject  of  law  enforcement;  that 
in  all  these  addresses  he  told  his  audience,  in  sub- 
stance, and  through  them  the  general  public,  that  he 
intended  to  bear  down  with  heavy  hands  on  all  of- 
fenders against  Federal  Criminal  laws;  and  that  dur- 
ing the  course  of  his  address  before  one  of  said  clubs, 
namely,  the  Kiwanis  Club,  on  or  about  the  13th  day 
of  April,  1925,  he  stated  that  the  higher  the  law 
violator's  collar  and  the  whiter  his  shirt  the  longer 
his  sentence  would  be  in  this  court,  and  that  the  longer 
his  list  of  witnesses  the  heavier  his  sentence  would  be. 


'The  defendants  further  state  that  the  Hon.  R.  L. 
Williams  was  the  Presiding  Judge  on  the  first  trial 
of  this  case  at  Hugo,  Oklahoma,  beginning  May  16, 
1925,  and  ending  on  the  27th  day  of  May,  1925;  that 
the  jury  on  said  first  trial  was  unable  to  reach  an 
agreement  after  being  out  approximately  thirty-four 
hours,  and  the  jury  was  discharged  and  a  mistrial 
declared;  that  the  Hon.  Franklin  E.  Kennamer  was 
the  Presiding  Judge  on  the  second  trial  of  this  case 
at  Muskogee,  Oklahoma,  beginning  July  20,  1925, 
and  ending  July  28th,  1925.  They  further  state  on 
information  and  belief  that  on  the  first  trial  the  jury 
was  nearly  evenly  divided;  that  on  the  second  trial 
the  jury  stood  ten  to  two  for  conviction  on  the  first 
count,  and  on  all  other  counts  in  the  indictment  the 
standing  of  the  jury  ranged  from  nine  to  three  down 
to  seven  to  five  in  favor  of  conviction;  that  prior  to 
the  commencement  of  said  second  trial  the  Hon.  R.  L. 
Williams,  who  is  judge  of  the  United  States  District 
Court  for  the  Eastern  District  of  Oklahoma,  tendered 
the  Hon.  Franklin  E.  Kennamer  the  use  of  his  cham- 
bers in  the  Federal  Building  at  Muskogee,  Oklahoma, 
during  the  trial  of  this  cause,  but  that  the  Hon. 
Franklin  E.  Kennamer  declined  to  use  same,  saying 
that  he  preferred  to  use  the  United  States  District  At- 
torney's office  as  his  chamber,  and  that  he  did  through- 
out said  trial  use  the  District  Attorney's  office  in  the 
Federal  Building  at  Muskogee,  Oklahoma,  as  his 
chambers;  that  he  associated  in  public  and  in  private 
throughout  said  trial  with  Nugent  Dodds,  Mr.  Frank 
Lee,  Mr.  John  M.  Goldsberry  and  Joseph  A.  Genau, 
Mr.  Dodds  being  an  Assistant  United  States  At- 
torney General  assigned  to  the  prosecution  of  this 
case,  Mr.  Frank  Lee  being  the  United  States  District 
Attorney  for  the  Eastern  District  of  Oklahoma,  Mr. 
John  M.  Goldsberry  being  the  United  States  District 
Attorney   for   the   Northern   District   of   Oklahoma, 
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who  had  been  invited  to,  and  did,  assist  in  the  prose- 
cution of  this  case,  both  at  Hugo  and  at  Muskogee, 
and  Mr.  Joseph  A.  Genau  being  the  special  account- 
ant out  of  the  Department  of  Justice  assigned  to  said 
case  and  who  worked  up  the  evidence  in  the  case  and 
who  was  one  of  the  Government's  chief  witnesses  on 
the  trial;  that  Judge  Kennamer  during  said  trial  fre- 
quently walked  from  the  Federal  Building  to  the 
Severs  Hotel,  where  he  was  stopping  during  the  trial, 
and  from  the  Severs  Hotel  to  the  Federal  Building 
with  one  or  more  of  the  government's  attorneys,  and 
frequently  ate  his  meals  at  said  hotel  and  at  the  Red 
Arrow  Cafeteria  with  one  or  more  of  the  Govern- 
ment's attorneys;  that  Judge  Kennamer  frequently 
from  time  to  time  held  private  conferences  with  the 
Government's  attorneys  in  regard  to  said  case,  both 
in  the  District  Attorney's  office  and  in  their  rooms  at 
the  hotel,  and  that  he  and  attorneys  Dodds  and  Golds- 
berry  visited  with  each  other  in  their  rooms  at  the 
hotel  far  into  the  night;  that  Judge  Kennamer  pre- 
pared his  instructions  in  said  case  in  the  office  of  the 
District  Attorney  with  the  counsel  and  advice  of  said 
Government  attorneys,  without  the  presence  or  con- 
sent of  the  defendants  or  any  of  their  counsel;  that 
Judge  Kennamer's  association  with  the  Government's 
attorneys  during  the  trial  of  said  cause  was  so  pro- 
nounced that  it  created  unfavorable  comment  on  the 
part  of  many  people. 

"Defendants  further  state  on  information  and  be- 
lief that  on  Sunday,  July  26,  1925,  Judge  Kennamer 
said  to  Cal  Wheeler,  a  deputy  clerk  in  this  court,  that 
'if  the  defendants  are  innocent  in  this  case  then  that 
boy  I  sentenced  to  a  year  and  a  half  in  the  Federal 
Penitentiary  from  Ada  ought  to  be  brought  back 
from  the  penitentiary  and  given  one  thousand  dollars 
to  boot.' 


"The  defendants  further  state  that  on  Monday 
morning,  July  27th,  1925,  at  about  nine  O'clock,  the 
jury  was  brought  in  and  the  foreman  asked  by  the 
court  if  he  had  any  report  to  make,  whereupon  the 
foreman  said  that  the  jury  was  unable  to  agree,  and 
the  court  gave  the  jury  further  instructions  over  the 
defendants'  objection,  although  the  foreman  stated 
that  they  did  not  want  any  further  instructions  from 
the  court;  and  shortly  before  noon  of  the  same  day 
the  jury  again  reported  that  it  was  unable  to  agree 
and  was  sent  back  for  further  deliberation  by  the 
court;  at  about  four  O'clock  in  the  afternoon  of  the 
same  day  the  jury  again  reported  that  it  could  not 
agree  and  the  court  gave  the  jury  further  instruc- 
tions. Just  before  six  o'clock  P.  M.  of  the  same  day 
the  jury  was  called  into  the  court  room  to  be  sent  out 
for  supper,  and  the  court  observed  one  of  the  jurors, 
E.  A.  Edmondson,  and  one  of  the  defendants,  Wil- 
liam Lloyd  Lewis,  smile  at  each  other  one  time,  and 
in  open  court  in  the  presence  of  the  jury  severely 
censured  the  juror  and  told  him  his  conduct  was  in 
contempt  of  court,  and  then  sent  the  jury  out  for 
further  consideration  of  their  verdict,  and  after  the 
jury  had  retired  the  court  said  to  Mr.  Lewis  in  open 
court  that  he  would  take  the  matter  up  between  him 
and  Mr.  Edmondson  in  the  morning.  On  the  follow- 
ing morning  at  about  nine  o'clock,  July  28,  1925,  the 
court  called  the  jury  in  and  upon  being  advised  by 
the  foreman  in  response  to  his  question  that  the  jury 
was  unable  to  reach  a  verdict,  discharged  the  jury 
from  further  consideration  of  the  case,  and  ordered 
juror  Edmondson  and  defendant  William  Lloyd  Lewis 
into  the  custody  of  the  United  States  Marshal  pend- 
ing the  hearing  of  contempt  charges  against  them. 
The  Court  then  ordered  all  the  jurors  except  Mr. 
Edmondson  to  go  back  to  the  United  States  District 
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Attorney's  office  for  the  purpose  of  an  investigation, 
and  the  jurors  were  there  questioned  with  reference 
to  what  juror  Edmondson  had  said  and  done  in  the 
jury  room,  and  as  to  how  the  jury  voted  on  the  dif- 
ferent counts  of  the  indictment;  that  the  jurors  were 
then  brought  back  into  the  court  room  and  several 
of  them  placed  upon  the  witness  stand,  after  being 
sworn,  and  were  questioned  by  the  United  States  Dis- 
trict Attorney  and  by  the  court  relative  to  the  conduct 
of  juror  Edmondson  and  other  jurors  during  the  de- 
liberations of  the  jury  in  the  jury-room.  Upon  the 
conclusion  of  said  contempt  hearing  the  court  as- 
sessed a  fine  of  five  hundred  dollars  against  the  juror 
Edmondson  and  against  the  defendant  William  Lloyd 
Lewis  and  committed  them  to  the  custody  of  the  mar- 
shal until  said  fines  were  paid.  That  Judge  Kennamer 
said  from  the  bench  before  passing  sentence  on  the 
juror  Edmondson  and  the  defendant  William  Lloyd 
Lewis  that:  T  am  thoroughly  convinced  from  the 
statements  of  the  juror,  Paul  Harris,  and  one  other 
juror  whose  name  I  do  not  recall  at  this  time,  in 
view  of  the  overwhelming  testimony  introduced  in 
this  case,  I  might  say  testimony  from  witnesses  whose 
reputation  for  truth  and  veracity  is  not  challenged, 
the  undisputed  testimony  of  the  records  themselves, 
and  the  law  as  the  court  instructed  the  jury,  that 
there  has  been  a  gross  miscarriage  of  justice  in  this 
case,  and  that  Mr.  Edmondson  is  wholly  responsible 
for  it.'  Whereas  in  truth  and  in  fact  two  jurors 
voted  not  guilty  on  the  first  count  of  the  indictment 
and  the  jurors  stood  on  the  other  counts  of  the  in- 
dictment submitted  to  them  in  the  ratio  of  from  nine 
to  three  down  to  seven  to  five  in  favor  of  conviction ; 
that  juror  Edmondson  and  juror  Couch  voted  not 
guilty  on  every  count  in  the  indictment  submitted  to 
them. 
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"The  court  further  said  at  that  time : 

'The  government  has  brought  witnesses  from  for- 
eign states,  they  have  brought  numerous  witnesses, 
they  have  testified  in  the  case.  On  many  material  and 
essential  issues  involved  there  was  not  any  evidence 
arising  to  the  dignity  of  testimony  that  contradicted 
their  statements,  still,  the  case  is  undecided,  simply  in 
my  judgment,  because  a  juror  did  violence  to  his  oath.' 

"The  court  also  said  at  the  same  time  in  the  same 
connection : 

'A  single  act  of  the  nature  committed  by  the  juror 
would  be  enough  to  warrant  the  court  in  concluding 
the  trial  at  the  time  such  act  was  observed,  with  the 
consequent  great  public  inconvenience  and  expense 
incident  to  a  re-trial  of  the  cause.  Any  continuous 
course  of  conduct,  such  as  the  Court  has  himself  ob- 
served, is  so  intolerable  as  to  merit  severe  punishment 
in  order  that  there  may  be  no  probable  repetition 
thereof  by  this  juror  or  by  others  upon  whom  the 
solemn  obligation  of  a  juror's  oath  may  rest  so 
lightly.' 

"The  Court  also  said  at  the  same  time  and  in  the 
same  connection  that  he  thought  when  leaving  the 
court  room  on  the  night  of  July  27,  1925,  that  one  year 
and  one  day  in  the  penitentiary  would  be  a  very  lenient 
sentence  under  the  circumstances,  and  that  he  had  his 
mind  fully  made  up  to  fix  a  penitentiary  sentence  in 
punishment  of  the  contempt;  that  the  court  did  on 
the  afternoon  of  July  28,  1925,  announce  that  he 
would  fix  the  punishment  for  juror  Edmondson  and 
defendant  William  Lloyd  Lewis  at  sixty  days  in  the 
city  jail  at  Muskogee,  Oklahoma,  but  before  passing 
the  sentence  was  advised  that  juror  Edmondson's  wife 
was  ill  and  reduced  the  sentence  to  a  fine  of  five  hun- 
dred dollars  each  against  both  the  juror  Edmondson 
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and  defendant  William  Lloyd  Lewis.  That  after  the 
court  had  indicated  that  he  would  sentence  the  juror 
Edmondson  and  defendant  William  Lloyd  Lewis  to 
imprisonment  in  the  city  jail  of  Muskogee,  Oklahoma, 
for  sixty  days  each,  the  court  refused  to  allow  an 
appeal  to  the  Circuit  Court  of  Appeals  and  refused 
to  allow  time  to  prepare  and  file  a  bill  of  exceptions, 
and  refused  to  allow  time  in  which  to  prepare  and 
file  a  transcript  of  the  record,  and  refused  to  allow 
bail  pending  the  appeal,  and  announced  that  there 
was  no  appeal  allowable  for  a  conviction  for  direct 
contempt,  and  that  any  relief  from  the  Court's  sen- 
tence would  have  to  be  had  from  the  Circuit  Court  of 
Appeals. 

"These  defendants  state  that  Judge  Kennamer  was 
extremely  angry  and  incensed  at  the  defendants,  and 
himself  said  immediately  before  passing  sentence  in 
the  contempt  proceedings  that  he  was  very  mad  when 
he  observed  what  he  denominated  a  signal  conversa- 
tion between  the  juror  Edmondson  and  defendant 
William  Lloyd  Lewis,  and  lost  his  patience  right 
there  and  then;  that  the  intense  ill  feeling  of  Judge 
Kennamer  toward  the  defendants  was  evidenced  also 
by  his  manner  and  conduct  and  facial  appearance 
during  the  contempt  proceedings,  and  these  defendants 
state  that  they  believe  and  therefore  charge  that  Judge 
Kennamer's  intense  anger  toward  the  defendant  Wil- 
liam Lloyd  Lewis  continues  yet  without  abatement 
and  has  extended  to  and  included  defendant  Allie  E. 
Lewis,  and  that  by  reason  of  this  intense  anger  Judge 
Kennamer  is  utterly  unable  to  give  the  defendants 
or  either  of  them  a  fair  and  impartial  trial  in  this 
case.  These  defendants  further  state  that  they  de- 
meaned themselves  properly  throughout  the  trial  of 
this  case  and  gave  the  court  no  cause  to  charge  either 
of  them  with  misconduct  or  to  charge  the  defendant 
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William  Lloyd  Lewis  with  engag'ing  in  a  signal  con- 
versation with  the  juror  Edmondson,  and  gave  the 
court  no  cause  to  assess  a  fine  of  five  hundred  dollars 
against  them  for  contempt  of  court,  or  to  charge  him 
with  contempt  of  court;  that  on  the  trial  of  the  con- 
tempt proceedings  the  juror  Edmondson  and  defend- 
ant William  Lloyd  Lewis  each  testified  that  they  were 
not  signalling  to  each  other  at  all,  but  that  they  only 
smiled  at  each  other,  and  then  it  was  merely  in  saluta- 
tion, and  without  any  ulterior  motive  and  done  inno- 
cently. 

"The  defendants  further  state  that  on  the  16th  day 
of  July,  1925,  Judge  Kennamer  called  a  special  term 
of  the  United  States  District  Court  for  the  Eastern 
District  of  Oklahoma  at  Muskogee,  Oklahoma,  be- 
ginning July  20,  1925,  for  the  purpose  of  trying  this 
cause  and  certain  other  cases  against  these  defend- 
ants;   that    said    trial    continued    continuously    from 
July  20,  until  July  28,  1925;  that  on  the  28th  day  of 
July,  1925,  the  court  discharged  the  jury  in  this  cause 
and  announced  from  the  bench  that  neither  this  cause 
nor  either  of  the  other  cases  pending  against  these 
defendants    would    be    tried    immediately,    and    Mr. 
Dodds  and  Mr.  Lee  both  in  open  court  announced 
that  the  cases  would  be  later  set  and  the  defendants  i 
given  ample  time  to  prepare  for  trial ;  that  thereupon  i 
the  defendant  William  Lloyd   Lewis,   believing  said  1 
cases  would  not  be  reset  until  this  fall,  proceeded  to 
Ashville,  North  Carolina,  where  his  children  are,  one: 
of  whom  is  sick  and  afflicted  with  a  severe  case  of  i 
asthma,  and  was  in  Ashville,  North  Carolina,  on  the  < 
1st  day  of  August,  1925,  when  the  court,  without  the 
defendants'  consent  and  over  their  protest  through1 
their  counsel  of  record,  set  this  case  and  the  other 
cases  against  these  defendants  for  trial  on  the  10th 
day  of  August,  1925.     The  defendants'  counsel  were 
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advised  by  Mr.  Dodds  by  telephone  on  the  afternoon 
of  July  31,  1925,  that  he  would  move  the  court  on 
August  1,  1925,  at  ten  o'clock  A.  M.,  at  Muskogee, 
to  reset  this  case  and  the  other  cases  against  these 
defendants,  but  did  not  indicate  what  date  he  would 
ask  for  them  to  be  reset;  that  defendants'  counsel 
and  defendant  A.  E.  Lewis  proceeded  to  Muskogee 
on  the  morning  of  August  1st,  1925,  and  appeared 
in  court  at  ten  o'clock;  that  Mr.  Dodds  asked  in  open 
court  that  all  of  these  cases  be  assigned  for  trial  on 
the  10th  day  of  August,  1925;  that  defendants'  coun- 
sel objected  and  protested  against  the  setting  of  these 
cases  at  said  time,  but  the  court  overruled  his  objec- 
tions and  protests  and  ordered  the  cases  set  for  trial 
on  August  10th,  1925,  and  ordered  a  jury  of  sixty 
men  drawn  from  the  jury  box  as  a  petit  jury  panel 
for  the  trial  of  said  cases ;  that  the  defendant  Allie  E. 
Lewis  and  defendants'  counsel  R.  L.  Davidson  were 
present  at  the  drawing  of  said  jury  and  immediately 
thereafter  proceeded  to  the  telegraph  office  and  wired 
defendant  William  Lloyd  Lewis  at  Ashville,  North 
Carolina,  to  return  immediately ;  that  the  said  William 
Lloyd  Lewis  proceeded  by  the  first  train  after  re- 
ceiving said  telegram  to  return  and  reached  Tulsa, 
Oklahoma,  on  Tuesday  morning,  August  4th,  1925; 
and  that  to-day,  August  4th,  1925,  is  the  earliest  date 
possible  upon  which  the  defendants  could  make  a  file 
this  affidavit. 

'That  shortly  after  the  drawing  of  the  panel  of 
sixty  names  from  the  jury  box  on  August  1,  1925, 
and  without  the  presence  of  either  of  the  defendants 
in  court  and  without  the  presence  of  any  of  their 
counsel,  the  court  of  its  own  motion  quashed  said 
jury  panel  and  ordered  a  panel  of  sixty  jurors  to  be 
drawn  from  that  part  of  the  Eastern  District  of 
Oklahoma   composed  of   the  counties   of   Muskogee, 
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Okmulgee,  Wagoner,  Haskell,  Cherokee,  Mcintosh, 
Coal,  Atoka,  Marshall,  Choctaw,  Adair,  Sequoyah, 
Hughes,  Pittsburg,  Lattimer,  LeFlore,  Pontotoc, 
Johnson,  Bryan,  McCurtain  and  Pushmataha;  that 
under  said  order  nine  counties  of  the  present  Eastern 
District  of  Oklahoma  are  excluded  as  well  as  the  ten 
counties  formerly  belonging  to  the  old  Eastern  Dis- 
trict of  Oklahoma,  which  are  now  a  part  of  the 
Northern  District  of  Oklahoma;  that  on  the  former 
trial  of  cause  No.  8622  the  court  of  its  own  motion 
quashed  the  first  panel  of  forty  names  drawn  and 
ordered  the  drawing  of  a  second  panel  of  forty  names 
from  the  entire  body  of  the  present  Eastern  District 
of  Oklahoma;  that  the  court  in  its  investigation  and 
hearing  of  the  contempt  charges  in  case  No.  8622, 
Judge  Kennamer  and  the  United  States  District 
Attorney  questioned  the  jurors  as  to  alleged  state- 
ments made  by  juror  Edmondson  during  the  delibera- 
tions of  the  jury  in  regard  to  following  the  court's 
instructions,  and  Judge  Kennamer  instructed  the  jury 
in  that  case  shortly  before  he  censured  juror  Edmond- 
son in  the  presence  of  the  jury  for  the  alleged  smiling 
between  the  juror  Edmondson  and  the  defendant  Wil- 
liam Lloyd  Lewis,  that  it  was  their  duty  to  follow 
the  instructions  of  the  court,  right  or  wrong;  that  if 
the  court  was  wrong  there  were  higher  courts  to  cor- 
rect him;  that  the  proceedings  in  the  contempt  hear- 
ings in  case  No.  8622  and  the  attitude  of  Judge  Ken- 
namer in  regard  thereto  and  his  statements  from  the 
bench  will  tend  to  destroy  the  independence  of  the 
individual  juror's  own  convictions  and  will  prevent 
the  defendant  from  having  a  fair  and  impartial  ver- 
dict of  the  jury. 

"Defendants  further  state  that  juror  Edmondson 
was  not  a  member  of  the  regular  panel  of  jurors 
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drawn  from  the  jury  box ;  that  when  the  regular  panel 
of  jurors  drawn  from  the  jury  box  was  exhausted  in 
selecting  the  jury  in  cause  No.  8622,  the  court  or- 
dered the  marshal  to  summon  nine  talesmen  to  report 
back  in  court  within  one  hour;  that  the  defendants 
objected  and  protested  against  completing  the  jury 
from  talesmen  and  insisted  that  the  additional  jurors 
should  be  drawn  from  the  jury  box.  The  Govern- 
ment's attorneys  objected  to  drawing  the  additional 
jurors  from  the  jury  box  and  insisted  upon  an  open 
venire  being  issued  for  the  additional  nine  prospective 
jurors;  the  defendants  objected  and  excepted  to  the 
court's  ruling  in  refusing  to  draw  the  additional 
jurors  from  the  box  and  ordering  them  summoned  as 
stated;  that  juror  Edmondson  was  one  of  the  nine 
talesmen  so  summoned  from  the  City  of  Muskogee; 
that  said  nine  talesmen  reported  in  the  court  within 
an  hour  from  the  time  the  order  was  made;  that  the 
jury  was  completed  on  the  same  day  the  talesmen 
were  summoned,  and  within  a  very  short  time  after 
they  had  reported  in  court  and  the  jury  was  under 
orders  of  the  court  kept  together  and  placed  in  charge 
of  two  bailiffs,  specially  sworn  for  that  purpose;  that 
no  one  connected  with  the  defense  side  of  said  cause 
ever  communicated  directly  or  indirectly  in  any  way 
with  juror  Edmondson  or  juror  Couch  or  with  any 
other  juror  before  they  were  accepted  as  jurors  to 
try  the  case,  or  after. 

"Allie  E.  Lewis. 
"William  Lloyd  Lewis." 
[Jurat] 
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3.     U.  S.  v.  Laivson,  U.  S.  D.  C,  D.  of  Col.   (unre 
ported)  : 

Indictment. 

"The  Grand  Jury  Charges: 

"Pursuant  to  Public  Law  No.  601,  Section  121, 
of  the  79th  Congress  (Ch.  753 — 2d  Session),  and 
house  Resolution  5  of  the  House  of  Representatives 
of  the  United  States,  80th  Congress,  dated  January 
3,  1947,  the  House  of  Representatives  was  empowered 
to  and  did  create  the  Committee  on  Un-American 
Activities,  having  duties  and  powers  as  set  forth  in 
said  Public  Law. 

"John  Howard  Lawson,  having  been  summoned  as 
a  witness  by  the  authority  of  the  House  of  Repre- 
sentatives of  the  United  States  to  give  testimony  upon 
a  matter  under  inquiry  before  the  Committee  on  Un- 
American  Activities  of  the  said  House  of  Repre- 
sentatives, and  having  appeared  before  the  said  Com- 
mittee at  its  session  within  the  District  of  Columbia 
on  October  27,  1947,  refused  to  answer  a  question 
put  to  him  by  the  Committee,  namely,  whether  or  not 
he  was  or  had  ever  been  a  member  of  the  Communist 
Party,  which  question  was  a  question  pertinent  to  the 
question  under  inquiry." 

Excerpts  From  the  Charge  to  the  Jury. 

"The  Court  (Curran,  J.): 

"The  Court  instructs  you  as  a  matter  of  law  that 
the  Committee  on  Un-American  Activities  of  the 
House  of  Representatives  was  a  validly  constituted 
committee  of  the  Congress.  Public  Law  601  provides 
that  the  committee  may  act  as  a  whole  committee  or  a 
subcommittee. 

******** 

"You  will  recall  that  the  testimony  tended  to  show 
that  the  committee  was  investigating  the  infiltration 
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of  communism  in  the  motion  picture  industry,  and 
that  the  question  propounded  was  whether  or  not  the 
defendant  was  or  had  been  a  member  of  the  Com- 
munist Party.  For  that  reason  the  Court  has  deter- 
mined that  the  question  was  pertinent  to  the  inquiry; 
that  it  was  a  proper  question  for  the  committee  to  ask 
the  defendant;  and  that  it  was  the  defendant's  duty 
to  answer." 

"The  defendant  takes  the  position,  through  his 
counsel,  in  arguing  the  case  to  you,  from  the  evidence 
submitted  by  the  Government  and  the  transcript  of 
the  case,  that  he  was  attempting  to  answer  the  ques- 
tion; and,  two,  that  he  did  answer  the  question  and 
that  he  was  not  guilty  of  a  refusal.  Now,  the  court 
has  instructed  you  as  to  what  the  meaning  of  the 
word  wilful  in  connection  with  this  prosecution  is; 
and  so  a  person  who  declines  to  comply  with  the  direc- 
tion of  the  committee,  on  the  basis  of  the  claim  that 
the  committee  is  invalid  or  it  is  exceeding  its  juris- 
diction, or  that  the  request  is  unreasonable,  or  that 
it  was  outside  the  scope  of  the  investigation,  or  that 
the  committee  was  not  investigating  communism,  in 
so  refusing  to  answer  a  question  acts  at  his  own  peril. 
The  issue  is  clear  in  this  case,  ladies  and  gentlemen, 
and  you  are  to  decide  it  from  the  evidence  as  you  have 
heard  it  from  the  witness  stand. 

"If  you  believe,  and  believe  beyond  a  reasonable 
doubt,  that  the  defendant  appeared  before  the  com- 
mittee— and  that  is  not  controverted  by  the  defense — 
that  he  was  sworn — and  that  is  not  controverted — 
and  that  he  was  asked  some  questions — and  that  is 
not  controverted — and  that  he  refused  to  answer 
questions,  it  is  your  duty  under  the  law  to  return  a 
verdict  of  guilty. 
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"You  will  recall  that  the  defendant  was  asked,  'Are 
you  now,  or  have  you  ever  been  a  member  of  the 
Communist  Party  of  the  United  States?' 

"And  he  made  a  certain  answer  which  he  started 
by  saying,  'In  framing  my  answer  to  that  question  I 
must  emphasize  the  points  that  I  have  raised  before.' 

"The  second  question :  'Mr.  Lawson,  the  most  per- 
tinent question  that  we  can  ask  is  whether  or  not  you 
have  ever  been  a  member  of  the  Communist  Party. 
Now,  do  you  care  to  answer  that  question?' 

"The  defendant  said :  'You  are  using  the  old 
technique,  which  was  used  in  Hitler  Germany  in 
order  to  create  a  scare  here — ' 

"The  third  question:  'Are  you  a  member  of  the 
Communist  Party,  or  have  you  ever  been  a  member 
of  the  Communist  Party?' 

"To  which  Mr.  Lawson  replied :  'It  is  unfortunate 
and  tragic  that  I  have  to  teach  this  committee  the 
basic  principals  of  American — ' 

"The  fourth  question:  'That  is  not  the  question. 
That  is  not  the  question.  The  question  is :  Have  you 
ever  been  a  member  of  the  Communist  Party?' 

"To  which  the  defendant  said :  T  am  framing  my 
answer  in  the  only  way  in  which  any  American  citizen 
can  frame  his  answer  to  a  question  which  absolutely 
invades  his  rights.' 

"Now,  in  testing  whether  or  not  you  believe  from  i 
the  evidence  that  the  defendant  answered  the  ques- 
tion propounded  by  the  committee,  you  must  decide 
for  yourself  whether  or  not  the  answers  given  by  the 
defendant  to  the  question  satisfy  you  now  as  to 
whether  or  not  he  ever  was  or  is  a  member  of  the 
Communist  Party.  If  you  can  come  to  a  conclusion 
by  the  replies  the  defendant  gave  to  those  questions — 
if  you  can  answer  by  those  replies — as  to  whether  or 
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not  he  ever  was  or  is  now  a  member  of  the  Com- 
munist Party,  then,  of  course,  it  is  your  duty  to  re- 
turn a  verdict  of  not  guilty.  If  you  cannot,  you  must 
return  a  verdict  of  guilty." 

4.     U.  S.  v.  Trumbo,  U.  S.  D.  C,  D.  of  Col.   (unre- 
ported) : 

Indictment. 

"Pursuant  to  Public  Law  No.  601,  Section  121,  of 
the  79th  Congress  (Ch.  753 — 2d  Session),  and  House 
Resolution  5  of  the  House  of  Representatives  of  the 
United  States,  80th  Congress,  dated  January  3,  1947, 
the  House  of  Representatives  was  empowered  to  and 
did  create  the  Committee  on  Un-American  Activities, 
having  duties  and  powers  as  set  forth  in  said  Public 
Law. 

"Dalton  Trumbo,  having  been  summoned  as  a  wit- 
ness by  the  authority  of  the  House  of  Representatives 
of  the  United  States  to  give  testimony  upon  a  matter 
under  inquiry  before  the  Committee  on  Un-American 
Activities  of  the  said  House  of  Representatives,  and 
having  appeared  before  the  said  Committee  at  its 
session  within  the  District  of  Columbia  on  October 
28,  1947,  refused  to  answer  a  question  put  to  him  by 
the  Committee,  namely,  whether  or  not  he  was  a 
member  of  the  Screen  Writers  Guild,  which  question 
was  a  question  pertinent  to  the  question  under  inquiry. 
Second  Count: 

"The  Grand  Jury  incorporates  herein  the  first 
paragraph  of  Count  One. 

"Dalton  Trumbo,  having  been  summoned  as  a  wit- 
ness by  the  authority  of  the  House  of  Representatives 
of  the  United  States  to  give  testimony  upon  a  matter 
under  inquiry  before  the  Committee  on  Un-American 
Activities  of  the  said  House  of  Representatives,  and 
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having  appeared  before  the  said  Committee  at  its 
session  within  the  District  of  Columbia  on  October 
28,  1947,  refused  to  answer  a  question  put  to  him  by 
the  Committee,  namely,  whether  or  not  he  was  or  had 
ever  been  a  member  of  the  Communist  Party,  which 
question  was  a  question  pertinent  to  the  question 
under  inquiry." 

Excerpts  From  the  Charge  to  the  Jury. 
"The  Court  (Pine,  J.)  : 

"I  should  say  to  you  that  Congress  has  power  to 
conduct  investigations,  in  order  to  secure  information 
needed  by  Congress  in  connection  with  the  enactment 
of  legislation.  Such  investigations  may  be  conducted 
by  Congress  through  its  committees  or  subcommittees. 

"Pursuant  to  this  Public  Law  601  of  the  Seventy- 
ninth  Congress,  which  is  known  as  the  Legislative 
Reorganization  Act,  and  House  Resolution  5,  which 
has  been  received  in  evidence,  Congress  created  the 
Committee  on  Un-American  Activities,  authorizing 
it  as  a  whole  or  by  subcommittee  to  make  investiga- 
tions of  the  extent,  character,  and  objects  of  un- 
American  propaganda  activities  in  the  United  States, 
the  diffusion  within  the  United  States  of  subversive 
and  un-American  propaganda  that  is  instigated  from 
foreign  countries  or  of  a  domestic  origin  and  attacks 
the  principle  of  the  form  of  government  as  guaranteed 
by  our  Constitution,  and  all  other  questions  in  relation 
thereto  that  would  aid  Congress  in  any  necessary 
remedial  legislation." 

******** 

"You  will  note  that  each  count  of  the  indictment 
alleges  that  the  question  was  a  question  pertinent  to 
the  matter  under  inquiry.  You  will  not  concern  your- 
self with  this  allegation,  as  it  involves  a  matter  of 
law  which  it  is  the  Court's  duty  to  determine  and 
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which  has  been  determined.  I  have  determined  as  a 
matter  of  law  that  the  committee  had  the  right  to 
ask  these  questions  and  that  the  defendant  had  the 
duty  to  answer  these  questions." 


"The  record  also  discloses,  as  I  recall  it,  that  the 
defendant  made  certain  statements  after  the  questions 
involved  in  this  case  were  asked.  So  you  do  not  have 
a  case  of  a  witness  who  stands  mute  and  makes  no 
statement  when  a  question  is  asked.  However,  a 
witness  may  refuse  to  answer  a  question,  which  is  the 
charge  in  this  case,  by  other  means  than  by  merely 
standing  mute. 

"An  answer  means  a  responsive  reply;  it  does  not 
mean  any  kind  of  reply  that  a  person  desires  to  give. 
So  a  witness  may  refuse  to  answer  by  making  an 
unresponsive  reply  or  statement  when  he  does  so  not 
accidentally  but  intentionally,  knowingly,  with  full 
understanding  of  the  question,  and  after  being  given 
a  reasonable  opportunity  to  answer  responsively.  His 
motives,  as  distinguished  from  his  intent,  in  making 
the  statements  may  not  be  considered. 

"So  in  determining  whether  the  defendant  refused 
to  answer  the  questions  which  are  here  involved,  you 
should  consider  what  took  place  and  what  was  said, 
as  that  has  been  read  to  you  from  the  record,  the 
clarity  or  lack  of  clarity  of  the  questions  asked,  and 
defendant's  ability  or  lack  of  ability  to  understand 
the  questions  asked,  the  opportunity  or  lack  of  oppor- 
tunity to  answer  responsively,  having  in  mind  that  it 
is  not  necessary  to  ask  a  question  over  and  over 
again  after  there  has  been  a  reasonable  opportunity 
to  answer  responsively,  and  all  the  surrounding  facts 
and  circumstances;  and  from  this  all  other  pertinent 
evidence,  determine  whether  this  defendant  refused  to 
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answer  either  or  both  of  the  questions  put  to  him, 
under  the  definition  I  have  given  you. 

"I  might  state  that  the  defendant  had  the  right — I 
instruct  you  that  the  defendant  had  the  right — to 
state  and  make  known  to  the  subcommittee  any  objec- 
tions he  might  have  to  answering  questions,  but  did 
not  have  the  right  to  do  more  than  to  state  and  make 
known  his  objections.  He  did  not  have  the  right  to 
insist  upon  any  elaboration  of  his  objections  or  re- 
peatedly to  state  his  objections  instead  of  answering 
the  questions." 

IV. 

Specimens  of  Editorials  Contained  in  Defendant's 
Exhibits  "G"  and  "H." 

Texarkana,  Ark.,  Gazette,  Nov.  24,  1947: 
Traitors  in  the  Films. 

Every  member  of  the  Communist  party  is  an  enemy  of 
America.    There  is  no  doubt  about  that.    And  Communists  s 
in  America  are  seeking  to  bring  about  the  downfall  of  this  s 
country,  just  as  they  are  seeking  to  bring  about  the  down- 
fall of  a  large  number  of  countries  in  Europe. 

The  most  recent  and  dangerous  Communistic  activity) 
in  this  country  was  brought  to  light  in  the  Thomas  com- 
mittee's probe  of  Un-American  activities  in  the  moving! 
picture  industry.  The  films  form  the  most  popular  me- 
dium of  amusement  in  America.  Men,  women  and  im-i 
pressionable  children  see  them.  No  greater  appeal  to 
human  emotions  and  sensibilities  can  be  imagined. 

Filmland  delighted  the  Communists  as  a  soil  admirably 
adapted  to  the  spread  of  their  doctrine.  They  have  beer 
at  work  for  some  time.  Paul  V.  McNutt,  an  eminent 
attorney  and  political  leader,  has  been  retained  appar- 
ently to  assist  Eric  Johnston  to  cover  Communistic  propa- 
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ganda  in  the  films.     Wendell  Willkie  apparently  was  em- 
ployed for  the  same  purpose  some  years  ago. 

A  great  publicity  campaign  is  being  carried  on  by  actors, 
actresses,  screen  writers,  directors,  Johnston  and  McNutt 
to  delude  the  American  people  and  to  threaten  the  mem- 
bers of  the  Thomas  committee  and  others,  who  are  asking 
only  a  simple  question:  Are  you  a  Communist?  Evi- 
dently these  people  prefer  a  citation  for  contempt  rather 
than  to  tell  their  true  names  and  to  answer  whether  or 
not  they  are  Communists,  points  out  George  E.  Sokolsky 
in  his  syndicated  column. 

An  honest  man  does  not  hesitate  to  make  public  his  cor- 
rect name,  address,  religious,  political  and  fraternal  affilia- 
tions, and  to  do  so  under  oath.  The  only  ones  who  dare 
not  take  such  an  oath  are  those  who  fear  the  charge  of 
perjury  and  its  consequences.  Therefore,  it  seems  clear 
to  us  that  those  Hollywood  people  who  howl  freedom  of 
thought  and  speech,  but  who  refuse  to  answer  honest  ques- 
tions before  a  committee  representing  the  people  of  their 
country,  are  not  honest  American  citizens  and  the  implica- 
tion is  apparent  that  they  are  Communists  or  "fellow 
travelers." 

The  American  people  will  welcome  whatever  facts  can 
be  brought  to  the  surface,  so  that  they  may  be  safeguarded 
against  the  forces  that  wrecked  and  ruined  country  after 
country  in  Europe.  If  the  Thomas  committee  proves  that 
jthe  movies  have  not  been  used  corruptly,  then  that  is  to  the 
credit  of  the  motion  picture  industry.  If  it  is  proved 
otherwise,  then  the  people  should  know  and  should  know 
who  the  offending  actors,  directors,  script  writers  and 
others  in  the  film  industry  were  or  are.  We  do  not  have 
to  declare  war  to  catch  traitors. 
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Bridgeport,  Conn.,  Telegram,  Oct.  30,  1947: 
Comrades  in  Hollywood. 

In  this  free  country  it  is  most  difficult  to  understanc 
why  anyone  in  his  right  mind  would  want  to  be  a  com- 
munist. Communism  thrives  on  spreading  suffering  an( 
misery  until  free  people,  either  through  desperation  or 
by  force,  accept  the  ''fuller  and  richer  life"  promised  by 
those  who  have  never  even  tasted  of  a  full  or  a  rich  life. 

It  is  beyond  our  understanding  why  anyone  should  pre- 
fer hunger,  cold,  labor  slavery,  poverty,  sickness  and  slow 
death — which  is  what  the  people  get  from  their  communist 
rulers — in  preference  to  the  full  life  and  happiness  of  free 
America. 

But,  in  this  country,  if  a  person  wishes  to  be  a  com- 
munist, a  believer  in  the  morbid  existence  that  communism 
offers,  he  may  be  one.  He  can  speak  or  write  about  com- 
munism, can  address  public  meetings  or  use  the  govern- 
ment mail  service  to  spread  his  subversive  doctrines. 
Native  communists  and  imported  ones  like  Eisler  can  hire 
halls  and  receive  police  protection  during  meetings  even 
though  they  are  obviously  against  the  public  interest. 

In  Washington  the  House  Committee  on  un-American 
Activities  is  probing  the  extent  of  communist  infiltration  i 
in  Hollywood.     It  is  merely  trying  to  show  the  American  i 
people  how  far  these  comrades  have  wormed  their  way 
into  the  motion  picture  industry.     The  committee  is  doing  ( 
nothing  to  infringe  upon  producers',  writers'   or  actors' 
civil  liberties,  nor  is  it  making  anyone's  personal  beliefs 
a  test  of  employment.     The  committee  is  making  no  at- 
tempt to  abridge  any  of  the  "rights"  of  communists  in 
this  free  land. 

Despite   all   the   noisy   criticism   of   commies   and   their  i 
friends  that  the  rights  of  a  free  press  and  speech  and 
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radio  are  imperiled,  that  the  Bill  of  Rights  is  being  tram- 
pled upon,  etc.,  etc.,  the  Committee  has  clearly  shown  that 
there  are  scores  of  people  in  the  so-called  movie  capital 
who  seek  to  foist  the  "fuller  and  richer  life"  upon  Ameri- 
cans by  plugging  the  party  line  in  films,  and  in  a  manner 
which  they  could  not  possibly  do  openly. 

The  finger  is  on  them,  and  they  know  it.  They  have 
sneaked  into  jobs,  key  spots  in  the  industry,  and  for  all 
we  know,  may  be  taking  orders  direct  from  a  foreign 
power.  Tt  is  obvious  from  the  start  that  they  seek  through 
the  screen  to  influence  the  beliefs  and  the  morals  of  the 
American  people.  Although  they  may  not  have  been  too 
successful,  the  public's  interest  and  right  to  know  what 
they  are  doing,  is  not  lessened. 

The  Hollywood  people  have  made  a  ridiculous  defense, 

and  the  screaming  of  those  who  refused  to  admit  their 

!  affiliation    with    the   communist   party,    has    caused   great 

!  damage  to  the  motion   picture   industry   in   this   country. 

Even  though  reams  of  publicity  are  being  created  in  Wash- 

|  ington,  which  is  supposed  to  be  the  life  blood  of  the  in- 

:  dustry,  it  is  not  good  publicity.     It  is  the  sort  that  under- 

;  mines  the   faith  of  the  people  in  a  legitimate  American 

activity. 

Since  it  is  no  crime  to  be  a  communist,  we  can  find  at 
least  a  modicum  of  respect  for  one  who  is  willing  to  stand 
tip  and  be  counted,  but  none,  not  even  a  grain  of  respect, 
for  those  who  hide  themselves  under  the  cloak  of  respect- 
ability, yet  carry  on  in  secret  the  sabotage  of  decent 
Americanism. 
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Rockville,  Conn.,  Rockville  Leader,  November  13,  1947: 
The  Hollywood  Investigation. 

The  investigation  into  Communist  activities  in  Holly 
wood  was  on  the  whole  hardly  an  edifying  spectacle. 
Several  facts  have  emerged  however,  which  cannot  be 
disputed :  there  are  Communists  connected  with  the  motion 
picture  industry;  these  Communists  have  attempted  to 
inject  the  party  line  into  pictures;  to  date  these  attempt 
have  been  thwarted  by  the  industry  itself. 

Certainly  it  is  difficult  to  imagine  any  place  where  Com- 
munist propaganda  could  do  more  harm  than  in  motion 
pictures  which  are  seen  by  millions  of  people  of  all  ages. 
Educators  are  agreed  on  the  value  of  visual  aids  in  teach- 
ing, and  the  Communist  party  line,  injected  into  films, 
would  have  an  insidious  effect.  The  fact  that  such  propa- 
ganda has  been  kept  out  of  pictures  speaks  well  for  the 
ability  of  the  industry  to  police  itself. 

Whatever  may  be  one's  opinion  as  to  the  tactics  em- 
ployed by  members  of  the  investigating  committee,  and 
much  could  be  said  on  this  matter,  anyone  who  believes 
in  the  American  form  of  government  cannot  fail  to  be 
disgusted  with  those  screen  writers  who  refused  to  give 
a  straightforward  "yes"  or  "no"  to  the  question  as  to 
whether  or  not  they  are  or  have  been  members  of  the 
Communist  party.  Any  real  American  should  be  glad 
to  answer  with  an  emphatic  "no".  Refusal  to  do  so  has  ! 
laid  these  individuals  open  to  the  suspicion  that  they  ac- 
tually are  Communists.  Had  they  answered  "yes"  one 
could  have  respected  their  willingness  to  stand  up  for  their 
convictions  while  abhorring  their  beliefs. 

The  most  sensible  statement  was  made  by  Eric  John- 
ston, spokesman  for  the  motion  picture  industry.  Mr. 
Johnston  said  that  he  would  welcome  an  investigation  of 
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Communism  in  the  movies  provided  it  followed  court  pro- 
cedure where  the  accused  had  an  opportunity  to  defend 
themselves  against  any  irresponsible  charges.  He  also 
expressed  himself  as  being  strongly  opposed  to  govern- 
ment censorship.  Until  the  industry  shows  that  it  is 
powerless  to  censor  itself,  most  people  will  agree  with  Mr. 
Johnston.  Political  censorship  can  lead  to  as  great  evils 
as  those  which  it  censors. 

Frankly,  it  seems  a  little  ridiculous  to  hound  Com- 
munists and  still  allow  the  Communist  party  to  exist. 
J.  Edgar  Hoover,  head  of  the  FBI,  has  opposed  outlawing 
the  party  on  the  grounds  that  such  action  would  only  drive 
the  Communists  underground  where  it  would  be  more 
difficult  to  keep  track  of  them.  Mr.  Hoover  unquestion- 
ably knows  more  about  the  problem  than  most  people,  but 
it  is  a  question  that  deserves  serious  consideration.  It 
seems  increasingly  to  be  less  a  legitimate  political  party 
than  a  group  which  desires  to  overthrow  the  government 
by  force  and  takes  its  orders  from  a  power  outside  the 
United  States.  As  such,  it  hardly  seems  to  deserve  a  place 
on  the  ballot. 

Columbus,  Georgia,  The  Columbus  Ledger: 

What  Is  This  "Freedom"? 
Those  Hollywood  people  who  seek  to  wrap  themselves 
in  the  American  flag  in  order  to  hide  their  Communist 
affiliations  have  a  little  of  the  appearance  of  trapped  rats 
as  they  snarl  and  heckle  the  Congressional  committee 
which  is  seeking  to  disclose  "red"  infiltrations. 

Ordinarily,  we  believe  we  are  as  devoted  to  "civil 
liberty"  as  anybody.  Ordinarily,  we  would  agree  with  the 
contention  that  a  man's  political  conscience  is  his  own 
affair. 

But  there  are  some  men  and  zvomen  who  do  not — 
and  in   the   nature   of   their  vocations   cannot — lead 
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"private"  lives.  Public  office  holders  cannot  claim 
total  privacy  of  thought  and  action.  Neither  can 
those  who  write  books  or,  for  that  matter,  those  who 
edit  magazines  or  newspapers.  And  neither  can  those 
who  make  the  nation's  motion  pictures. 

Such  men  and  women  sacrifice  a  good  deal  of  their 
privacy  simply  because  they  have  elected — and  it  is  wholly 
a  matter  of  their  own  free  choice — to  follow  callings 
which  have  such  an  obvious  impact  in  shaping  public 
opinion  that  the  masses  of  the  people  have  special  pre- 
rogatives when  it  comes  to  inquiring  about  their  political 
beliefs. 

The  people,  in  a  word,  have  a  right  to  know  what  makes 
such  men  and  women  "tick." 

They  have  a  right  to  ask  whether  they  be  Democrats, 
Republicans,  Socialists  or  Communists — or  whether  they 
have  any  political  belief  at  all.  Otherwise  they  cannot 
judge  with  certainty  what  shapes  the  opinions  and  the 
philosophies  which  are  daily  being  expounded. 

Tn  a  very  special  sense,  Hollywood  scenarists  are  not : 
entitled  to  complete  privacy  in  their  political  lives,  because1 
they   wield   an   extraordinarily   potent   weapon   of   propa- 
ganda, readily  susceptible  of  secret  perversion. 

And  this,  indeed,  is  what  is  charged  against  the  Holly- 
wood writers!     They  are  not  alleged  to  have  operated  ai 
Communist  propaganda  openly — as  is  done,  for  example, 
by  The  Daily  Worker,  the  officially  recognized  organ  of 
the  Communist  party  in  the  USA. 

They  are  charged,  rather,  with  having  operated  the 
Communist  propaganda  surreptitiously — with  "feed- 
ing" the  Moscozv  "line"  into  films  supposedly  de- 
signed for  entertainment  only.     And  it  is  supremely 
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important  for  the  American  people  to  know  if  this 
charge  is  true  or  false. 

We  have,  therefore,  little  patience  for,  and  no  sympathy 
with,,  those  men  and  women  who  prepare  the  nation's 
movie  scripts,  but  who  won't  say — when  haled  before  the 
bar  of  public  opinion — just  where  their  political  loyalties 
rea-ly  lie. 

If  they  are  not  Communists,  they  should  not  hesitate 
to  say  so,  and  they  should  not  resent  being  asked. 

If  they  are  Communists,  not  only  the  public  but  the 
producers  of  motion  pictures  have  a  right  to  know  it. 

In  all  such  matters,  fair-minded  people  ought  to  ask 
themselves:     "What  is  freedom,  really?" 

If  we  may  give  our  own  answer  to  that  question,  we 
would  have  to  say  that  freedom  is  not  the  right  to  wrap 
oneself  in  the  American  flag  whilst  serving,  surreptitious- 
ly, the  policies  and  idealogies  of  a  foreign  power. 

It  is  not  the  right  to  pollute  the  nation's  intellectual 
stream — its  books,  its  periodicals  and  its  motion  pictures — 
with  any  dangerous  "ism"  injected  by  subterfuge. 

And  it  is  not  the  right  to  refuse  to  answer  honest  ques- 
tions honestly. 

As  regards  Communism,  it  is  no  longer  possible  to 
view  it  as  simply  another  political  party,  operating 
sincerely  within  the  free  American  political  system. 
It  must  now  be  viewed,  rather,  as  a  formidable  in- 
ternational conspiracy,  managed  from  abroad  and 
with  the  avowed  objective  of  destroying  the  American 
idea. 

Thus  any  legally-constituted  Committee  of  Congress 
has  a  right  and  duty  to  inquire  of  any  man  in  public  life 
(and   Hollywood   scenarists   arc   in   public   life)    whether 
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they  be  Communists.  Such  inquiries  have,  unhappily,  be- 
come necessary  in  order  to  protect  the  national  security, 
and  if  they  represent  the  beginnings  of  American  "con- 
centration camps" — so  be  it. 

Maybe  indeed,  that  is  where  we  ought  to  put  all  the 
Communists,  and  let  them  stay  there  until  they  rot. 

Decatur,  111.,  Review,  Nov.  22,  1947: 
Hurt  Film  Industry. 

Hollywood  is  alive  to  the  fact  that  the  ten  men  connected  I 
with  the  motion  picture  industry  who  refused  to  answer  ■ 
questions  before  the  House  un-American  activities  com-  ■ 
mittee  have  cast  a  shadow  over  the  industry.     Eric  John- 
ston,   president    of    the    Motion    Picture    Association    of 
America,  says  they  did  "a  tremendous  disservice." 

Citation  of  the  ten  men  for  contempt  has  been  approved  li 
by  the  full  committee  of  the  House  and  the  House  prob- 
ably will  pass  on  the  charge  next  week.  The  men  refused  1 
to  answer  on  constitutional  grounds  which  may  be  their  r 
right,  but  in  refusing  to  answer  the  general  public  did! 
not  follow  the  technical  point  made,  which  must  be  de- 
termined by  a  court,  but  read  only  that  the  men  refused 
to  say  where  they  stood. 

In  this  country  a  man  is  considered  innocent  until  he  is  J 
proven  guilty  but  when  he  refuses  to  answer  questions  the* 
public  jumps  to  the  conclusion  that  he  has  something  toi 
hide.  Refusal  to  talk  added  to  the  fire  of  suspicion  that 
perhaps  there  is  something  wrong  in  Hollywood. 

The  film  industry  denies  the  charges  hurled  at  it  by  the 
House  committee  but  the  refusal  of  the  ten  men  to  talk 
has  not  helped  the  industry  defense  and  it  is  not  likely 
that  the  industry  will  come  to  the  defense  of  the  ten  men 
who   Mr.   Johnston   says   "have   done  a  tremendous   dis- 


—31— 

service  to  the  industry  which  has  given  them  so  much  in 
material  rewards  and  an  opportunity  to  exercise  their  tal- 
ents." 

New  Orleans,  La.,  States,  Nov.  28,   1947: 
Hollywood   Decision. 

To  sever  a  worker  from  his  bread  and  butter  under 
circumstances  that  might  make  it  difficult  for  him  to 
make  another  suitable  connection  is  not  a  matter  to  be 
passed  off  lightly.  Hollywood  movie  executives  must  have 
sensed  this  when  they  held  a  two-day  closed  meeting  to 
decide  the  fate  of  10  figures  cited  for  contempt  of  Con- 
gress.    It  was  not  easy,  obviously,  to  reach  a  decision. 

But  the  film  writers  implicated  brought  their  predica- 
ment upon  themselves.  They  insisted  on  keeping  secret 
the  matter  of  their  membership  or  party-line  affiliation 
with  the  Communist  party.  Mere  membership  in  the 
j  Communist  party  is  less  repulsive  to  the  American  public, 
;we  are  inclined  to  believe,  than  the  snakiness  of  Commy 
methods  and  activities.  Our  people  want  all  political  ac- 
tivities conducted  opening  and  above  board.  This  is  the 
[traditional  American  way.  Any  other  system,  is  Ku 
Kluxism  and  when  that  erupted  a  few  years  ago,  public 
sentiment  and  public  action  put  a  foot  down  promptly  and 
impressively. 

It  is  snaky  and  contemptible  and  base  to  be  secretly  a 
member  of  the  Communist  party,  then  pretend  not  to 
be  or  to  be  something  else.  It  is  plain  political  treachery. 
It  is  thumbing  the  nose  at  American  ideals  and  traditions. 
Let  the  Commies  do  as  other  political  groups  do — openly 
and  honestly  proclaim  their  affiliations,  alliances,  doc- 
trines, objectives  and  loyalties.  Then  public  opinion  could 
deal  with  them — in  the  American  way. 
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Lewiston,  Me.,  Sun,  Oct.  28,  1947: 

No  Cause  for  Evasion. 
The  House  Un-American  Activities  Committee  probe  of 
Hollywood  for  possible  subversive  activity  gains  more 
and  more  attention  as  it  goes  along.  After  several  days 
testimony  last  week  by  "friendly"  witnesses — those  willing 
to  make  allegations  of  Communist  activity  in  the  movie 
colony — the   committee    ran    into    opposition    yesterday. 

In  a  turbulent  forenoon  session,  a  screen  writer,  John 
Howard  Lawson,  was  put  on  the  stand.  Evidence  was 
given  to  the  effect  that  he  had  held  a  Communist  party 
card  several  years  ago.  Then  he  was  asked  the  plain  ques- 
tion whether  he  is,  or  ever  was,  a  Communist.  He  re- 
fused to  answer,  and  the  committee  voted  to  cite  him 
for  contempt  of  Congress. 

Lawson  claimed  that  the  committee  had  no  right  to 
question  anyone  as  to  their  political  beliefs.  But  the  courts 
have  frequently  held  that  these  congressional  committees 
have  very  wide  powers,  as  some  of  the  nation's  big  finan- 
ciers found  out  11  or  12  years  ago  when  Wall  Street  was 
the  target.  What  we  have  cautioned  against  more  than 
once  is  the  misuse  of  congressional  investigatory  powers, 
and  the  committee  will  earn  more  confidence  from  Ameri- 
can citizens,  if  it  discards  all  hearsay  evidence  and  sticks 
to  proven  facts. 

*     *     * 

Getting  back  to  Lawson's  refusal  to  answer,  we  think 
he  should  have  replied  to  the  committee's  question.  If  he 
is  not  a  Communist,  and  never  was  one,  there  is  no 
reason  why  he  could  not  have  answered  in  the  negative. 
If  he  is  a  Communist,  or  has  belonged  to  the  party,  that 
is  admittedly  an  unpopular  admission  to  make  at  this 
time. 
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But  we  have  quite  a  few  people  in  this  country  who 
are  enough  different  from  their  fellows  as  to  be  con- 
spicuous in  their  beliefs  or  their  way  of  life.  Some  think 
nudism  is  all  right,  and  they  are  frequently  made  fun  of 
as  a  result.  Some  hold  to  odd  religious  beliefs,  others  are 
vegetarians  and  firmly  refused  to  eat  meat.  The  price 
they  all  pay  for  non-conformity  is  a  degree  of  public 
notoriety,  and  those  who  are  sincere  must  put  up  with  it. 

Perhaps  we  can  put  Communists  in  this  class,  and  leav- 
ing aside  the  question  of  whether  or  not  they  are  work- 
ing for  violent  overthrow  of  the  government,  their  mem- 
bership in  the  party  inevitably  singles  them  out.  There 
is  no  law  against  being  a  Communist  here,  any  more  than 
there  is  against  being  a  vegetarian  or  a  sun-worshipper. 
But  the  very  fact  of  refusing  to  admit  or  deny  it,  before 
a  congressional  committee,  multiplies  public  suspicion. 
They  should  answer  yes  or  no,  and  if  in  the  affirmative, 
follow  up  by  asking  the  Congressmen  what  they  are  going 
to  do  about  it.  Because  there  just  isn't  anything  Congress 
can  do. 

Haverhill,  Mass.,  The  Haverhill  Gazette,  Oct.  30,  1947: 

Beyond  Comprehension. 

Why  an  American  should  refuse  to  put  his  political  af- 
filiation officially  on  record  is  something  quite  beyond  our 
comprehension. 

Such  refusal,  however,  has  become  common  since  agen- 
cies of  government  began  to  search  out  Communist  in- 
fluence in  American  life. 

Some  trade  union  leaders  have  chosen  to  be  insulted  by 
the  idea  anvbodv  should  ask  whether  thev  are  Communists. 
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Now  we  have  Hollywood  personalities  refusing  to  an- 
swer a  congressional  committee's  questions  as  to  their 
political  affiliations. 

Communism  is  an  aggressive  force  obviously  striving 
to  destroy  every  American  institution  and  to  level  every 
American  standard. 

This  is  a  proposition  that  needs  no  more  demonstration 
than  the  proposition  that  a  thief  in  the  house  is  a  bad  man 
to  have  around. 

Obviously,  therefore,  the  government  that  tries  to  root 
Communism  out  of  the  life  of  the  country  is  acting  with 
the  wisdom  of  the  householder  who  calls  the  police  when 
he  suspects  the  presence  of  a  thief. 

When  an  agency  of  government  turned  toward  Holly- 
wood in  its  search  for  Communism,  it  acted  wisely. 

Motion  pictures  are  perhaps  the  most  powerful  propa- 
ganda force  in  the  world.  If  no  Communist  agents  had 
got  into  the  movie  industry,  it  would  be  a  strange  situa- 
tion indeed. 

The   congressional   committee   had    impressive   evidence 
from  important  figures  in  the  industry,  that  Communists 
are  doing  their  evil  work  in  Hollywood.     The  committee^ 
logically   followed  this  evidence   with   subpoenas   to  some 
of  the  suspected  persons. 

One  suspected  person  after  another  refused  to  answer 
the  committee's  question  on  the  ground  that  asking  their 
political  affiliation  was  an  improper  invasion  of  theii 
privacy. 

This  is  a  flimsy  refuge   from  an  accusing   force. 

In  the  minds  of  the  people,  we  think,  these  screen  per 
sons,  by  their  refusal  to  co-operate  with  the  committee 
perhaps  unjustly,  have  condemned  themselves. 
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Detroit,  Mich.    Detroit  Free-Press,  Oct.  28,   1947: 

Most  Un-American  of  All 
The  Committee. 

The  most  un-American  activity  in  the  United  States 
today  is  the  conduct  of  the  Congressional  Committee  on 
Un-American  Activities. 

It  is  so  viciously  flagrant  a  violation  of  every  element 
of  common  decency  usually  associated  with  human  liberty 
that  it  is  foul  mockery  on  all  that  Jefferson  and  Lincoln 
made  articulate  in  their  dreams  of  a  cleaner  and  finer 
order  on  earth. 

The  hypocritically  named  "committee  on  Un-American 
Activities"  should  be  abolished  at  the  earliest  possible 
moment  by  the  United  States  Congress  and  so  deeply 
buried  that  no  other  group  of  publicity-mad  zealots  could 
ever  again  be  allowed  to  tarnish  with  their  stench  the 
greatest  institution  of  our  democracy,  our  halls  of  legis- 
lation. 

This  Committee  is  possessed  by  a  denial  of  human  free- 
dom generally  associated  with  the  Directorate  in  the 
French  Reign  of  Terror,  with  the  Soviet  mass  slaughter 
trials,  and  the  Hitlerian  blood  purges. 

No  wonder  that  Stalin,  Molotov,  Vishinsky  and  others 
of  that  breed  [sentence  missing]  good  names  for  the  sheer 
'sadistic  glee  of  getting  headlines  should  be  allowed  to 
exist. 

This  newspaper  has  no  defense  to  make  of  many  of  the 
rotten  conditions  that  exist  in  Hollywood.  But  we  do 
applaud  the  courage  of  the  motion  picture  actors  and  ac- 
tresses and  the  others  who  work  in  the  films  for  fighting 
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against  this  latest  outrage  on  the  part  of  the   fanatical 
witch  hunters. 

Paul  V.  McNutt,  their  counsel,  has  demanded  that  the 
Committee  furnish  proof  of  its  blanket  accusations  of 
Communism  against  the  industry. 

This  is  an  astounding  development  for  these  Congres- 
sionally  protected  slanderers. 

"Look,"  they  must  say  in  amazement,  "our  victims 
are  asking  us  to  produce  evidence  of  our  charges!  How 
absurd!  We  never  prove  our  accusations.  Our  job  is 
merely  to  smear." 

The  greatest  single  weapon  within  the  power  of  our 
Government  is  the  power  of  inquiry  so  that  democracy 
shall  always  be  cleansed  before  the  eyes  of  the  sovereign 
people.  So  vital  is  it  that  it  should  forever  be  safeguarded 
as  sacred  and  held  inviolate. 

But  the  "Un-American  Committee"  has  prostituted  that 
great  function  and  has  dragged  down  with  it  to  the 
gutters  our  great  Palladium  of  human  liberty. 

Let  Congress  abolish  this  smear  gang. 

Such  inquisitions  belong  to  the  dark  ages  of  the  New 
Deal. 

Grand  Rapids,  Mich.  Grand  Rapids  Press,  Dec.  1, 
1947: 

Red  Cloud  Over  Hollywood. 

The  motion  picture  industry,  obviously  gravely  con- 
cerned over  the  bad  publicity  it  has  been  receiving  lately 
as  the  result  of  the  congressional  inquiry  on  Communism, 
has  fired  the  10  employes  cited  for  contempt  by  the 
Thomas  committee  and  barred  Communists  from  its  pay 
rolls. 
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While  some  may  contend  that  the  industry  was  un- 
duly hasty  in  dismissing  the  accused  before  anything 
actually  had  been  proved  against  them,  it  isn't  easy  to 
defend  the  10  men,  since  they  did  little  or  nothing  to 
defend  themselves  against  the  committee's  charges  and 
allegations.  And  even  those  persons  who  have  been  most 
critical  of  the  committee's  methods,  or  who  have  insisted 
that  even  a  congressional  committee  has  no  right  to  pry 
into  a  man's  political  affairs,  will  find  it  difficult  to  blame 
the  picture  people  for  being  jittery.  They  are  in  the  busi- 
ness of  selling  a  mass-communication  product  and,  if  they 
hope  to  stay  in  business,  they  must  be  unusually  sensitive 
to  the  currents  of  public  opinion. 

There  can  be  no  doubt  that  the  American  people  are 
concerned  over  possible  Communist  activities  in  their  coun- 
try and  are  likely  to  be  suspicious  of  any  industry  charged 
with  harboring  Reds  in  influential  positions.  The  case 
against  the  accused  is  not  based  on  any  claim  that  they 
succeeded  in  getting  Communistic  propaganda  into  their 
;  finished  product — for  they  obviously  didn't  succeed  in  do- 
:  ing  that — but  is  based  on  the  belief  that  the  nation  can't 
be  too  careful  in  protecting  itself  against  such  a  pos- 
sibility. 

The  whole  incident  is  particularly  unfortunate  because 
;  some  of  the  men  cited  worked  on  some  of  the  finest  films 
of  the  last  few  years.    But  as  a  group  they  haven't  done 
much   to  encourage    sympathy    for    their   cause.     On   the 
!  stand  they  put  on  a  show  with  a  script  which  sounded  as 
!  if  it  had  been  written  by  Red  propagandists,  and  in  de- 
nouncing their  dismissal  they  handed  out  some  more  of 
Ithe  same  with  the  charge  that  their  firing  was  only  part 
of  an  "attempt  to  control  films,  books  and  science  in  order 
to   facilitate    the  dissemination    of    anti-democratic,    anti- 
Semitic,  anti-Negro  and  war-inciting  doctrine."    Do  they 
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expect  the  American  people  to  believe  that  ridiculous 
charge  or  to  accept  it  as  proof  of  their  loyalty  to  demo- 
cratic principles? 

Nesoho  Mo.,  Democrat,  Nov.  26,  1947: 
Fuel  for  Hysteria. 

President  Eric  Johnston  of  the  Motion  Picture  Asso- 
ciation of  America  indicted  10  film  writers  and  directors 
who  refused  to  answer  questions  of  the  House  Committee 
on  Un-American  Activities.  He  declared  these  men  did 
a  "tremendous  disservice"  to  the  industry.  He  thinks  they 
should  have  stood  up  and  been  counted  "for  whatever  they 
are."    Mr.  Johnston  is  perfectly  right. 


An  array  of  circumstantial  evidence  was  lodged  against 
each  of  the  10.  Refusal  to  answer  the  committee's  ques- 
tion, "Are  you  a  Communist?"  left  a  smudge  against 
the  industry.  Perhaps  some  were  imbued  with  the  esoteric 
conviction  no  one  has  the  right  to  delve  into  Communist 
activity  in  the  United  States.  The  public  conviction  cer- 
tainly is  that  these  men  balked  at  the  query  because  they' 
had  something  to  conceal. 

It  is  encouraging  to  find  Mr.  Johnston  lashing  out  at 
such  conduct   and   declaring  again   that   Holloywood   hasv 
no  place  for  subversives.    Perhaps,  as  he  asserts,  they  fed! 
the  fires  of  hysteria  and  added  to  confusion.    But  the  con- 
fusion is  probably  within  the  industry  which  doesn't  know  i 
just  what  to  do  with  them. 

If  these  10,  or  any  of  them,  are  Communists  they  had 
little  alternative.  They  were  forced  to  button  up  their 
testimony,  face  charges  of  perjury  or  by  admitting  Com- 
munist affiliation  divorce  themselves  from  cushy  film  jobs. 
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St.  Louis,  Mo.,  Post  Dispatch,  Oct.  30,  1947: 

They  Wouldn't  Say  "Yes"  or  "No." 

Apparently,  J.  Parnell  Thomas  is  having  some  success 
in  identifying  Hollywood  figures  as  Communists.  Ten 
writers,  producers  and  directors  have  been  cited  for 
contempt  for  refusing  to  give  a  "yes"  or  "no"  answer  to 
the  question:  "Are  you  a  Communist?"  Acting  ob- 
viously under  advice  of  counsel,  the  10  men  declined  to 
answer  on  the  ground  that  it  is  an  improper  question,  or 
that  they  are  protected  by  the  Constitution  from  inquiry 
into  their  political  beliefs. 

It  strikes  us  that  the  question  is  quite  proper,  and  we 
know  of  nothing  in  the  Constitution  that  is  apropos.  Surely, 
the  witnesses  cannot  refer  to  that  clause  of  the  Constitu- 
tion which  protects  a  person  from  self-incrimination.  If 
that  clause,  indeed,  is  the  one  they  are  invoking,  it  is 
an  admission  by  the  witnesses  that  they  regard  member- 
ship in  the  Communist  party  as  a  violation  of  penal  law. 
That  would  be  playing  right  into  the  hands  of  the  commit- 
tee, which  is  seeking,  in  fact,  to  outlaw  the  Communist 
party. 

While  the  performance  of  the  House  Un-American  Ac- 
tivities has  fallen  far  short  of  ordinary  standards  of  con- 
gressional dignity  and  has  smacked  of  cheap  melodrama, 
the  behavior  of  the  eight  men  cited  for  contempt  is  equally 
bad.  If  they  are  Communists — and  the  committee  has 
introduced  evidence  to  that  effect — their  refusal  to  admit 
it  leaves  a  very  bad  taste  in  the  mouth. 

Usually  men  who  belong  to  belligerent  minorities  or 
;  who  espouse  unpopular  causes  are  happy  and  proud  to 
|  make  open  avowals.  These  men  are  not  in  that  mold. 
I  Instead,    they    hide    themselves    behind    the    Constitution 


—40— 

of  the  United  States,  the  very  document  that  Communism 
would  destroy  if  it  had  the  chance.  It  is  a  strange  and 
depressing  spectacle. 

Newark  Star-Ledger,  Nov.  27,  1947: 

Hollywood  Gets  Wise. 

The  executives  of  the  movie  industry,  meeting  in  New 
York,  have  decided  to  suspend  immediately  and  without 
salary  the  10  Hollywood  personalities  who  have  been 
cited  for  contempt  of  court  by  the  House  Committee  on 
Un-American  Activities.  The  film  executives  have  also 
decided  to  discharge  all  Communists  and  to  refuse  to  em- 
ploy Communists,  while  at  the  same  time  taking  care  to 
guard  against  hasty  and  mistaken  judgments  of  suspected 
persons. 

This  action  by  the  film  executives  is  to  be  applauded, 
although  it  is  rather  belated.  More  impressive  would 
have  been  action  by  the  industry  immediately,  when  these 
10  Hollywood  personalities  refused  to  state  whether  or 
not  they  were  Communists. 

The  Communists  and  their  misguided  apologists  have; 
succeeded  in  distorting  the  issue,  contending  that  the  civil! 
rights  of  the  accused  persons  are  at  stake.  This  is  ai 
clever  bit  of  obfuscation,  since  it  is  the  civil  rights  of  al 
the  people  that  are  at  stake  in  the  continuing  conspira( 
of  the  Communists  to  destroy  our  way  of  life. 

The  basic  issue  in  the  struggle  over  communism  is  en 
rights.  It  is  decidedly  untrue  that  the  basic  issue  is  oi 
of  economic  or  social  reform.  The  Communists  contenc 
in  practice  as  well  as  in  theory,  that  they  cannot  can 
out  their  program  without  establishing  a  dictatorial  goi 
ernment  and  suppressing  the  freedoms  of  those  to  coi 
munism. 
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Those  who  believe  in  civil  rights  thus  have  the  duty 
of  eliminating-  Communists  from  positions  where  they 
weaken  our  democratic  processes  and  poison  our  intel- 
lectual food  at  its  source.  Their  right  to  expel  Com- 
munists from  positions  of  influence  should  be  qualified 
only  by  painstaking  regard  for  justice  in  considering 
borderline  and  disputed  instances. 

The  10  Hollywood  personalities  involved  in  the  con- 
tempt citations  do  not  admit  they  are  Communists,  and 
some  of  them  may  not  be.  That  is  not  quite  the  issue. 
Their  refusal  to  assert  under  oath  that  they  are  not  Com- 
munists makes  them  undeserving  of  positions  of  influence 
and  power,  and  dangerous  to  the  cause  of  civil  rights. 

The  film  industry  has  at  last  been  aroused  to  its  re- 
sponsibility in  protecting  itself  and  the  country  against 
the  Communist  enemies  of  civil  rights.  The  principle  it 
has  at  last  recognized — that  enemies  of  civil  rights  should 
not  be  sheltered  or  tolerated  in  position  of  trust  and  in- 
fluence— should  be  extended  throughout  the  fabric  of  in- 
dustry, business,  politics  and  government. 

Patterson,  N.  J.,  News,  Dec.  3,  1947: 

An  Unwise  and  Disastrous  Weakening  of  the 
Democratic  Process. 

Every  loyal  American  will  emphatically  agree  with  Eric 
Johnston  of  the  Motion  Picture  Association  that  the  ten 
movie  industry  employes  who  refused  to  tell  the  House 
Un-American  Activities  Committee  whether  or  not  they 
were  Communists  have  "done  a  tremendous  disservice  to 
the  industry"  and  "hurt"  the  cause  of  democracy  im- 
measurably. 

Even  those  who  were  appalled  by  the  committee's  con- 
duct of  some  phases  of  its  recent  hearings  can  find  scant 
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justification  for  the  attitude  of  witnesses  who  contemptu- 
ously refused  either  to  admit  or  deny  membership  in 
the  Communist  Party.  The  Bill  of  Rights  guarantees 
every  American  broad  freedom  to  think  and  speak  as  he 
pleases,  but  it  guarantees  him  no  right  to  wear  false 
colors  or  to  cloak  his  propagandist  efforts  in  secrecy. 

The  issued  raised  by  the  Hollywood  investigation  in 
this  respect  could  not  be  more  cogently  or  thoughtfully 
presented  than  in  the  recent  report  of  the  President's 
Committee  on  Civil  Rights.  No  one  would  question  the 
sincerity  of  this  committee's  regard  for  civil  liberties, 
yet  it  urges,  for  the  express  purpose  of  "strengthening  the 
right  to  freedom  of  conscience,"  that  legislation  be  en- 
acted to  require  "all  groups,  which  attempt  to  influence 
public  opinion,  to  disclose  the  pertinent  facts  about  them- 
selves through  systematic  registration  procedures." 

"One  of  the  things  which  totalitarians  of  both  left  and 
right  have  in  common,"  the  committee  observes,  "is 
reluctance  to  come  before  the  people  honestly  and  sa 
who  they  are,  what  they  work  for  and  who  supports 
them  .  .  .  We  do  not  believe  in  a  definition  of  civil 
rights  which  includes  freedom  to  avoid  all  responsibility 
for  one's  opinions.  This  would  be  an  unwise  and  dis- 
astrous weakening  of  the  democratic  process.  If  thes*- 
people  wish  to  influence  the  public  .  .  .  they  should 
be  free  to  do  so.  But  the  public  must  be  able  to  evaluate 
these  views." 

In  urging  the  registration  of  all  opinion-swaying  group: 
the  Civil  Rights  Committee  makes  it  plain  that  "our  pui 
pose  is  not  to  constrict  anyone's  freedom  to  speak;  it 
rather  to  enable  the  people  better  to  judge  the  true  m< 
tives  of  those  who  try  to  sway  them."  The  "principle  < 
disclosure,"  in  short,  is  "the  appropriate  way  to  deal  wi; 
those  who  would  subvert  our  democracy."    And  that-- 


all  ballyhoo  and  indiscretions  aside — is  precisely  the  prin- 
ciple which  the  House  Un-American  Activities  Committee 
was  created  to  serve,  and  did  in  fact  serve  with  its  Holly- 
wood hearings. 

Buffalo,  N.  Y.,  News,  Oct.  31,  1947: 

Hollywood  Defiant. 

In  its  investigation  of  Communism,  the  House  Un- 
American  Activities  Committee  laid  itself  open  to  critic- 
ism for  entering  hearsay  testimony  in  the  public  record. 
This  procedure  was  condemned  as  violating  the  spirit  of 
the  Bill  of  Rights. 

But  the  committee  cannot  be  criticized  for  putting  to 
Hollywood  writers  and  others  appearing  before  it  the 
question  whether  or  not  they  are  or  have  been  Communists. 
This  is  a  legitimate  question;  it  is  entirely  consistent 
with  the  purpose  for  which  the  committee  was  created — 
to  determine  the  extent  and  character  of  un-American 
activities  and  the  spread  of  anti-American  propaganda 
within  the  United  States. 

Certain    of    the    Hollywood    screen    writers    insolently 
refused  to  answer   the  question;  and  they  very  properly 
sjwere  held  in  contempt  by  the  committee.    In  announcing 
w  the  conclusion  of  the  "first  phase"  of  the  investigation, 
iChairman  J.  Parnell  Thomas  did  not  indicate  whether  the 
committee    was    closing    the    book    on    Hollywood.     The 
„,  |  strange  part  of  it  was  that  Eric  Johnston,  president  of 
i:the  Motion  Picture  Association  of  America,  should  have 
.■given   countenance   to   the   recalcitrant   screen   writers   by 
t  charging  that  the  committee  was  using  unfair  methods  in 
relation  to  them,  such  as  would  create  "a  damaging  im- 
pression of  Hollywood." 
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This  is  plain  hogwash.  It  is  the  defiant  and  arrogant 
screen  writers  who  are  creating  a  damaging  impression. 
By  their  attitude  they  inferentially  lend  support  to  pre- 
vious testimony  that  Communists  have  infiltrated  into  the 
industry — whether  or  not  they  themselves  are  Communists. 
Obviously,  those  who  are  Communists  have  been  intent 
on  insinuating  Moscow  propaganda  into  the  movies.  All 
such  are  missioners  of  that  faith;  this  is  a  condition  of 
party  acceptance.  All  Communists  are  un-American — 
enemies  of  the  American  way  of  life. 

The  Government  has  a  right  to  know  who  in  the  mo- 
tion picture  industry  are  Communists,  just  as  it  has  the 
right  to  know  who  among  the  labor  leaders  are  of  that 
faith.  In  short,  it  has  the  right  to  protect  itself  against 
their  designs.  They  hold  themselves  subject  to  the  dic- 
tates of  a  foreign  power,  a  power  which  is  waging  a 
"cold  war"  against  the  United  States.  In  the  circum- 
stances, a  thoroughgoing  American  could  hardly  feel  that 
he  had  good  reason  to  refuse  an  answer  to  the  question: 
Are  you  a  Communist  ? 

New  York  Herald  Tribune,  Oct.  22,  1947 : 

Hollywood  in  Washington. 
The  first  two  days  of  testimony  upon  Communism  im 
Hollywood  before  the  House  un-American  Activities  Com-i 
mittee  have  produced  exactly  what  was  expected  of  them : 
an  abundance  of  unsubstantiated  charges,  some  dizzying 
new  definitions  of  Communism  and  a  satisfactory  collec- 
tion of  clippings  for  Mr.  J.  Parnell  Thomas's  scrapbook. 
A  good  many  citizens  of  Hollywood  have  been  called  Com- 
munists, to  the  evident  delight  of   Mr.   Thomas  and  hi.1 
witnesses.    One  man  has  already  been  thrown  bodily  fron 
the  hearing  room,  and  Mr.  Bartley  Crum  escaped  the  sarin 
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fate  only  because  he  was  able  to  swallow  his  sense  of  in- 
dignity just  before  Mr.  Thomas  struck. 

There  are,  without  doubt,  circumstances  under  which 
such  an  investigation  as  this  one  would  be  proper.  If  the 
moving  pictures  were  undermining  the  American  form  of 
government  and  menacing  it  by  their  content,  it  might 
become  the  duty  of  Congress  to  ferret  out  the  responsible 
persons.  But  clearly  this  is  not  the  case — not  even  the 
committee's  own  witnesses  are  willing  to  make  so  fantastic 
a  charge.  And  since  no  such  danger  exists,  the  beliefs  of 
men  and  women  who  write  for  the  screen  are,  like  the 
beliefs  of  any  ordinary  men  and  women,  nobody's  business 
but  their  own,  as  the  Bill  of  Rights  mentions.  Neither 
Mr.  Thomas  nor  the  Congress  in  which  he  sits  is  empow- 
ered to  dictate  what  Americans  shall  think. 

Some  attempt  was  made  to  show  that  Communism  was 
being  permitted  to  creep  into  films,  but  in  each  case  the 
attempt  dissolved  into  the  ludicrous.  Mr.  John  Moffit,  for 
example,  cited  as  an  example  of  the  party  line  a  scene  in 
which  a  banker  is  portrayed  as  an  unsympathetic  man — a 
typical  Hollywood  stereotype  that  has  been  written  into 
moving  pictures  since  long  before  any  Communist  menace 
was  noticed  on  the  west  coast.  Mr.  Mofht  also  firmly  as- 
sured the  committee  that  forty-four  of  a  hundred  Broad- 
way plays  constituted  Communist  propaganda,  without 
mentioning  how  the  fact  has  so  far  escape  the  notice  of 
Broadway. 

No  doubt  the  revue  is  still  only  in  its  preliminary  scenes, 
and  Mr.  Thomas  has  a  good  many  more  acts  to  trot  out 
before  he  rings  down  the  curtain.  To  date  he  has  brought 
forth  nothing  to  make  the  whole  affair  seem  anything  more 
than  an  attempt  to  seek  personal  aggrandizement  on  the 
taxpayer's  funds.     Not  Hollywood  but  Congress  is  being 


-46— 

investigated  here,  and  once  again  the  testimony  indicates 
that  the  system  of  Congressional  investigating  committees 
needs  overhauling.  The  entire  process,  in  which  a  com- 
mittee chairman  is  allowed  unlimited  freedom  and  his 
targets  must  remain  simply  targets,  is  inherently  offensive 
and  should  be  changed  to  bring  some  degree  of  equity  into 
the  proceedings. 

New  York  Herald  Tribune,  Nov.  27,  1947: 

Communism  and  Hollywood. 

It  is  doubtful  whether  any  one,  with  the  exception  of 
Mr.  J.  Parnell  Thomas,  will  feel  happy  over  the  action  of 
the  motion-picture  industry  in  firing  the  ten  persons  cited 
for  contempt  of  the  Thomas  committee  and  in  henceforth 
barring  Communists  from  the  industry's  pay  rolls.  The 
industry's  own  unhappiness  is  evident  enough  from  the 
tortured  language  of  the  announcement,  in  which  respect 
for  justice  and  civil  liberty  struggles  both  painfully  and  I 
obviously  with  the  desire  to  escape  the  embarrassments ; 
brought  down  by  Mr.  Thomas's  hippodrome. 

Many  will  observe  that  the  motion-picture  business- 
seems  to  have  got  along  very  well  in  the  past  utilizing  the 
services  of  the  evasive  ten  without  discovering  Communist! 
propaganda  turning  up  in  its  products.  Many  will  feel 
that  it  is  simply  a  case  of  a  gigantic  industry,  always 
notoriously  timid  and  sensitive  to  any  kind  of  mass  re- 
action, running  to  cover  from  popular  hysteria,  at  the  ex-. 
pense  of  destroying  the  livelihoods  of  a  few  writers  and 
directors  against  whom  nothing  has  been  proved  except 
that  they  evaded  answering  as  to  their  political  beliefs.  II 
is  neither  a  heroic  nor  an  inspiring  attitude.  But  is  il 
inadmissible? 
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One  cannot  blink  the  fact  that  this  is  another  of  the 
difficult  questions  forced  upon  us  by  Communism,  by  its 
nature,  its  aims  and,  in  particular,  its  methods.  Com- 
munist secrecy  and  infiltration  are  facts,  and  it  is  difficult 
to  argue  that  an  industry  of  mass  communications  is  de- 
nied by  democratic  principles  the  right  of  protecting  itself 
against  them.  The  ten  put  on  a  show  before  the  Un- 
American  Activities  Committee  which  was  damaging  to 
the  industry.  Now  they  have  issued  from  Hollywood  an 
answering  blast,  denouncing  their  dismissal  not  merely  as 
an  invasion  of  their  liberties  but  as  part  of  an  "attempt  to 
control  films,  books  and  science  in  order  to  facilitate  the 
dissemination  of  anti-democratic,  anti-Semitic,  anti-Negro 
and  war-inciting  doctrines." 

Here  is  a  piece  of  politically  inspired  propagandist  non- 
sense of  a  kind  which  Hollywood  certainly  cannot  be  re- 
quired to  protect  or  encourage.  It  is  hard  to  maintain  that 
a  mass-communication  industry  is  powerless  to  deny  em- 
ployment on  suspicion  of  secret  membership  in  a  subver- 
sive organization.  This  newspaper  believes  the  power 
must  be  conceded;  but  it  certainly  should  be  used  as  spar- 
ingly as  possible,  and  one  trusts  that  the  motion-picture 
industry's  insistence  on  fairness  and  moderation  will  be 
observed. 

The  Raleigh  Times,  N.  C,  Nov.  1,  1947: 

What  Have  Reds  Got  That  Others  Haven't? 

The  Communist  Party  advocates  forceful  overthrow  of 
I  the  United  States  Government,  yet  it  sometimes  seems  that 
!  officials  bend  over  backward  to  be  nice  to  Communists. 

Pin  a  Red  label  on  someone,  and  he  often  can  "get  away 
with  murder."     He  can  get  away   with  a  lot  of   things 
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which  would  land  a  run-of-the-mine  loyal  American  citizen 
in  serious  trouble.  For,  once  a  Commie  is  put  on  the  spot 
all  the  good  brethren  put  a  halo  of  martyrdom  about  his 
marxist  head  and  shed  maudlin  tears  about  his  "civil 
rights"  and  "liberalism."  And  it  is  a  Communist  tradition 
to  yell  bloody  murder  about  the  Constitution  and  the  Bill 
of  Rights  which  the  Communist  Party  seeks  to  destroy. 

A  disgusting  spectacle  has  just  closed  in  Washington 
There,  a  dozen  or  so  screen  writers  have  been  asked  the 
simple  question  of  whether  or  not  they  are,  or  have  been 
affiliated  with  the  Communist  Party.  To  this  question 
they  have  shrieked  defiance  at  the  House  Committee  on 
Un-American  Activities,  a  quasi-judicial  body,  and  hurled 
insults  at  its  members. 

In  sum,  these  people  consider  themselves  above  the  law. 
Their  attitude  not  only  insults  the  Un-American  Activities  i 
Committee,  but  it  insults  every  law-abiding  American  citi 
zen  as  well. 

If  a  plain,  garden  variety  of  American  were  to  act  as  = 
these  fellows  have  acted,  he  would  have  landed  in  the  well 
known  hoosegow  in  short  order.  These  recalcitrant  wit- 
nesses have  been  cited  for  contempt.  If  they  are  not 
prosecuted  vigorously,  then  the  authorities  responsible  for 
their  prosecution  should  hang  their  heads  in  shame. 

And  if  the  big  moguls  of  the  motion  picture  industry 
permit  them  to  continue  writing  for  the  films  their  actior 
can  be  construed  as  a  slap  in  the  face  of  the  law  abiding 
public  which  supports  them. 
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Ashtabula,  O.,  Star  Beacon,  Nov.  6,  1947: 

The  '$64  Question.' 
Several  subpoenaed  witnesses  appearing  before  the 
House  un-American  Activities  Committee  in  Washington 
refused  to  answer  what  has  been  called  the  "$64  question." 
This  question  is  "are  you  now  or  have  you  ever  been  a 
member  of  the  Communist  Party?" 

Motion  picture  writers  stood  on  what  they  called  their 
constitutional  rights  and  declined  to  say  yes  or  no.  They 
face  court  action  on  charges  of  contempt  as  a  result  of 
their  obstinate  refusal  to  admit  or  deny  they  are  or  have 
been  Communists. 

These  screen  writers,  who  may  have  been  advised  by 
their  attorney  not  to  answer  the  question,  do  not  make  a 
good  impression  on  public  opinion  by  taking  this  attitude. 
For  while  it  is  quite  possible  for  one  who  is  not  and  has 
not  been  a  Communist  to  refuse  to  answer  this  question, 
it  is  suspected  that  most  persons  who  do  not  belong  to  and 
never  have  been  members  of  this  subversive  so  called 
|  party  would  reply  to  the  query  without  quibbling  over 
constitutional  rights. 

If    someone    who    disapproved    the    committee,    or    its 
methods,  or  its  personnel,  or  everything  connected  with  it 
;  and  wished  to  plague  and  annoy  and  embarrass  it,  he  might 
decline  to  answer  although  not  a  Communist. 

However,  the  impression  the  public  will  get  from  the 

j  refusal  of  these  men  to  say  whether  or  not  they  are  or 

;  have  been  Communists  is  that  they  may  have  something 

;  to  conceal.     They  make  themselves  suspect  by  declining  to 

answer.    The  committee  might  call  for — if  it  hasn't  done 

so  already — the  F.  B.  I.  files  made  during  the  war  as  it 

checked  on  Communists  in  this  nation. 
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Toledo,  O.,  Blade,  Nov.  11,  1947: 


On  Questions  and  Answers. 

When  we  said  sometime  ago  that  we  did  not  like  the 
way  the  House  Committee  on  Un-American  Activities 
goes  about  smearing  witnesses  in  its  inquisitorial  hearings, 
we  did  not  mean  that  we  liked  the  way  some  of  those 
Hollywood  chaps  raved  and  ranted  when  they  took  the 
witness  stand. 

Americans  standing  on  their  traditional  rights  as  free 
men  in  a  democratic  country  don't  have  to  spout  forth 
gibberish.  If  they  are  asked  questions  about  their  private 
affairs  or  political  opinions  which  no  one  has  a  right  to 
ask,  they  can  reply  bluntly,  "It's  none  of  your  business" 
or,  if  they  prefer,  "It's  none  of  your  blankety-blank  busi- 
ness." If  they  are  even  asked  questions  about  crimes 
which  they  have  committed,  they  can  refuse  to  answer  oni 
the  grounds  that  they  cannot  be  required  to  give  incrimi- 
nating evidence. 

But  though  a  free  man  in  a  democratic  country  is  nott 
required  to  answer  the  questions  of  police  investigating  a< 
crime,  it  is  hard  to  understand  why  an  innocent  man  would 
refuse  to  do  so.  And  it  is  equally  difficult  to  understand 
why  a  good  citizen  would  refuse  to  give  pertinent  infor- 
mation to  any  duly  constituted  government  body.  Just  as 
a  law-abiding  citizen  will  want  the  law  enforced,  so  will  a 
tax-paying  citizen  want  to  see  government  funds  wiselj 
spent  and  carefully  checked. 

For  these  reasons,  we  are  glad  that  the  revival  of  th< 
Hughes  inquiry  before  the  Senate  War  Investigating  sub- 
committee has  taken,  so  far,  a  saner  turn.  The  com 
mittee  shouldn't  set  out  to  smear  the  reputation  of  ami 
citizen.     Any  citizen  should  be  glad  to  supply  the  com 
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mittee  with  any  information  pertinent  to  its  investigation. 
Only  on  that  basis  can  all  of  us  continue  to  enjoy  those 
democratic  rights  which  impose  democratic  obligations. 

Chattanooga,  Tenn.     Chattanooga  News-Free  Press : 

Only  One  Verdict  Possible. 

If  a  man  on  trial  in  a  court  of  law  hears  positive  evi- 
dence given  against  him  and  fails  to  deny  his  guilt  or  to 
present  any  other  defense,  the  jury  has  no  choice  but  to 
conclude  that  he  is  guilty. 

Of  course  the  Hollywood  characters  who  have  been 
called  before  the  House  Un-American  Activities  Com- 
mittee in  its  investigation  of  Communist  infiltration  into 
the  movie  colony  are  not  on  trial  for  any  crimes  or  mis- 
demeanors. But  they  have  been  summoned  by  a  committee 
of  the  Congress  of  the  United  States,  which  has  full  legal 
powers  to  summon  and  to  question  them,  in  pursuance  of 
its  efforts  to  find  out  to  what  extent  the  Communists  have 
succeeded  in  gaining  a  foothold  in  the  moving  picture 
business  for  the  purpose  of  using  the  movies  for  the  dis- 
semination of  their  poisonous  attacks  on  American  life 
and  American  institutions. 

Critics  of  the  Hollywood  Red  probe  have  seized  upon 
the  inevitable  pieces  of  trivia  that  have  turned  up  in  the 
evidence  and  have  emphasized  these  in  their  efforts  to 
discredit  the  investigation. 

The  evidence  against  the  Hollywood  writers  who  have 
refused  to  tell  the  committee  whether  or  not  they  are 
Communists,  however,  is  not  trivial.  The  committee  has 
heard  positive  testimony  that  they  are  Communists  and 
detailed  testimony  on  how  some  of  them  worked  to  carry 
!  out   the   Communist   propaganda    scheme    in    Hollywood. 
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Communist  party  membership  cards  identified  as  those  of 
the  accused  men  have  gone  into  the  record. 

To  date  four  of  the  Hollywood  figures  accused  of  being 
Communists  have  refused  to  answer  this  question — John 
Howard  Lawson,  who,  it  has  been  testified,  was  the  Red 
"commissor"  in  Hollywood  and  instructed  Communist 
writers  to  get  "five  minutes  of  the  party  line"  in  every 
picture;  Dalton  Trumbo,  Albert  Maltz  and  Alvah  Bessie. 

They  have  been  cited  for  contempt  of  the  committee  and 
the  charges  should  be  pressed  with  the  utmost  vigor — 
against  them  and  against  all  others  who  may  adopt  their 
tactics.  They  are  not  only  technically  in  contempt  for 
their  refusal  to  answer  questions ;  their  conduct  before  the 
committee  has  been  contemptuous  in  the  extreme. 

These   men   have   been   denounced   as    Communists   by 
reliable   witnesses.      If   they   persist   in    their    refusal    to 
either  confirm  or  deny  the  charges,  the  jury  will  have  no  > 
choice  in  arriving  at  a  verdict.    The  verdict  will  have  to  be : 
one  of  guilt.     The  jury  in  this  case  is  the  people  of  the 
United  States. 

Greenville  (Texas)  Evening  Banner,  Oct.  30,  1947: 
Strange  Defiance. 

An  American  who  is  not  affiliated  with  the  Communist 
Party  and  does  not  sympathize  with  its  theories  in  any 
particular,  should  not  be  ashamed  to  declare  publicly  that 
he  is  not  a  Communist.  Some  of  the  Hollywood  big-wags, 
however,  are  not  saying  "yea"  nor  "nay"  to  the  question: 
"Are  you  a  Communist?"  propounded  at  the  House  un- 
American  Activities  subcommittee  hearing  in  Washington 

So  far  ten  so-called  "prominent"  personages  of  Holly 
wood  have  defied  the  committee  and  have  been  cited  foi 
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contempt.    It  is  probable  that  more  will  be  cited  before  the 
hearing  is  ended. 

It  is  the  contention  of  the  witnesses  that  the  committee 
has  no  right  to  ask  questions  about  political  beliefs.  Per- 
haps not,  but  regardless  of  the  rights  of  the  committee  in 
regard  to  this  particular  question,  a  non-Communist  should 
not  hesitate  to  say  that  he  is  not  a  Communist,  especially 
when  he  is  a  witness  in  a  public  hearing  of  national  im- 
portance. It  would  be  simple  to  say  "no,"  but  if  he  says 
nothing  he  gives  both  the  committee  and  the  public  reason 
to  wonder. 

Houston,  Texas,  Post,  Oct.  28,  1947: 

Red  Film  Purge. 
The  dismissal  by  R-K-0  studios  of  a  producer  and  a 
director,  two  of  the  10  film  characters  cited  for  contempt 
of  the  House  investigating  committee,  is  good  as  far  as  it 
goes.  But  the  movie  industry  will  not  have  gone  far 
enough  to  satisfy  public  opinion  until  it  fires  the  other 
eight  men  who  arrogantly  refused  to  tell  the  committee 
whether  or  not  they  were  Communists. 

In  fact,  the  publicity  of  the  investigation  has  alerted  the 
American  people  to  Red-slanted  film  propaganda,  and 
henceforth  more  of  them  will  spot  the  poison  despite  its 
sugar-coating  in  sweet  emotional  appeal. 

Although    the   investigators   of   un-American   activities 
did  not  probe  deeply  into  the  extent  of  left-wing  penetra- 
tion in  the  business  of  making  movies,  it  brought  the  pub- 
lic a  few  facts  about  some  of  the  people  who  write,  direct 
|  and  produce  the  film  plays,  and  how  they  work.     And  if 
|  the  industry  itself  now  does  not  purge  the  pictures  of  such 
s  fouling,  there  may  be  a  popular  uprising  next  time. 


Producer  Adrian  Scott's  public  comment  on  his  dis- 
charge is  typical  of  the  attitude  taken  by  all  Reds,  from 
Molotov  on  down.  He  calls  the  committee's  contempt 
citation  a  "perversion  of  justice,'1  and  brands  it  as  a 
"temporary  triumph  of  John  Rankin  of  Mississippi."  But 
more  than  300  House  members  voted  to  uphold  the  com- 
mittee's action  and  less  than  a  score  voted  against  it. 

Mr.  Scott  and  his  nine  colleagues  claimed  the  right  to 
refuse  to  divulge  their  political  affiliations  under  the  guar- 
antee of  free  speech.  But  Congress  has  taken  the  posi- 
tion, and  the  people  will  endorse  it,  that  if  scenario  writers, , 
directors  and  producers  have  the  right  to  color  their  films  i 
Red,  the  public  has  a  right  to  know  who  is  doing  the 
coloring. 

Petersburg,  Va.,  Progress-Index,  Nov.  26,  1947: 

On  the  Way  to  an  Answer. 

By  large  majorities  the  House  of  Representatives  voted, 
contempt  citations  against  ten  motion  picture  writers  and 
directors  who  refused  to  tell   the  un-American  activities 
committee  whether  they  were  Communists.     The  matter 
now   is   in   the   hands   of   the  Justice   Department   whichl 
promises  prompt  prosecution,  with  grand  jury  action  com-i1 
ing  possibly  within  a  week.    While  the  action  of  the  House 
in  support  of  its  committee  is  a  setback  for  the  view  thai 
a  person  cannot  be   required   to  answer   the  question   o: 
Communist  affiliation,  this  does  not  settle  the  issue,  for  i 
remains  to  be  seen  what  the  courts  will  do  with  it. 

It  does  not  follow  that  all  or  any  of  the  ten  are  Com 
munists,  for  though  they  may  have  been  attempting  t 
hide  the  fact  of  party  membership  they  could  have  refuse 
to  answer  because  they  felt  their  civil  liberties  were  ir 
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volved.  If  the  un-American  committee  had  conducted  its 
affairs  in  a  more  acceptable  fashion,  relying  only  upon 
real  evidence  and  allowing  accused  persons  every  oppor- 
tunity to  clear  themselves,  perhaps  we  would  have  been 
spared  some  of  these  performances,  but  the  shortcomings 
of  the  investigating  committee,  serious  as  they  are,  do  not 
justify  refusal  to  answer  yes  or  no  to  the  question  of 
Communist  affiliation.  In  the  prevailing  atmosphere  those 
who  take  that  course  need  not  be  surprised  to  find  them- 
selves under  greater  suspicion  than  ever. 

While  the  issue  goes  to  the  courts  there  are  signs  the 
motion  picture  industry  is  doing  some  housecleaning  of  its 
own,  which  is  as  it  should  have  been  all  along.  Holly- 
wood's red  menace  can  be  sized  up  by  saying  it  is  by  no 
means  as  great  as  the  hysterical  ones  would  have  us  believe 
but  has  real  potential  seriousness  in  that  Communists  with 
the  usual  determination  and  more  than  the  usual  supply  of 
funds  have  occupied  some  key  positions.  An  industry 
which  has  policed  itself  in  other  respects  ought  to  be  able 
to  take  care  of  this  one,  but  evidently  outside  pressure  was 
needed  to  bring  it  to  the  point  of  doing  so. 
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Loew's  Incorporated, 
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Lester  Cole, 


Appellee  (Plaintiff), 


APPELLEE'S  BRIEF. 


Statement   of   Jurisdiction. 

Respondent   adopts   the   statement   of   jurisdiction  con- 
tained in  Appellant's  Opening  Brief,  pages  4  and  5. 

Statement  of  the  Case. 

Introductory. 

(1)  This  is  an  appeal  from  a  judgment  based  on  four 
ipecial  verdicts  of  a  jury  and  on  findings  of  fact  and  con- 
tusions of  law  of  the  District  Court.  The  verdicts  were 
»f  course  rendered  independently  of  the  findings;  and  the 
Court's  determinations,  while  adopting  the  jury's  verdicts, 
vere  based  on  the  independent  findings  of  the  District 
xiurt.  All  of  the  verdicts  and  all  of  the  findings  of  the 
Court  were  unanimously  favorable  to  the  plaintiff,  ap- 
pellee. The  whole  record,  including  the  independent  find- 
ings of  the  District  Court,  likewise  favorable  to  the  plain- 
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tiff,  establishes  that  the  judgment  as  a  whole  accomplishes 
substantial  justice. 

(2)  The  evidence  overwhelmingly  showed  and  it  is  not 
disputed  that  plaintiff  was  a  loyal  and  conscientious  em- 
ployee who  rendered,  and  who  was  rendering  at  the  time 
of  his  suspension  on  December  2,  1947,  excellent  services 
as  a  writer  for  the  defendant.  The  evidence  showed  that 
the  defendant  motion  picture  employer,  as  the  result  of  a 
joint  policy  agreement  reached  in  New  York  on  November 
25,  1947,  with  other  motion  picture  employers,  suspended 
plaintiff's  contract  and  his  compensation  and  denied  to 
plaintiff  the  opportunity  of  seeking  work  elsewhere  until 
plaintiff  complied  with  impossible  conditions,  imposed  by 
defendant,  because  of  plaintiff's  alleged  acts  and  conduct! 
while  a  witness  before  the  House  Committee  on  Un-Amer- 
ican Activities  on  October  30,  1947. 

The  defendant  employer  contended  that  the  acts  and: 
conduct  of  Mr.  Cole  before  that  House  Committee  violated; 
the  so-called  "morals  clause"  of  his  employment  contract.: 
The  nature  of  those  acts  and  that  conduct  of  Mr.  Cole<' 
before  that  Committee  was  presented  fully  to  the  Court 
and  to  the  jury.     Recorded  transcriptions  of  everything; 
which  Mr.  Cole  said  and  did  as  a  witness,  together  with; 
motion  pictures  taken  while  he  was  testifying  before  the 
Committee,  were  fortunately  available  and  were  exhibitec 
to  the  Court  and  to  the  jury. 

The  jury  unanimously  found  that  none  of  plaintiff': 
acts  or  conduct  was  shocking  or  offensive  or  tended  t< 
shock  or  to  offend ;  and  that  none  of  plaintiff's  acts  or  con 
duct  prejudiced  or  tended  to  prejudice  the  employer.  Th 
Court  independently  likewise  so  found.  There  was  m 
proof  that  the  employer  had  suffered  any  actual  prejudic 
or  financial  loss  as  a  result  of  anything  the  plaintiff  did  c 
said. 
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None  of  the  motion  pictures  with  which  plaintiff  was 
identified  as  the  writer  was  picketed  or  boycotted,  nor  did 
defendant  show  that  any  exhibitor  cancelled  exhibitions 
thereof  or  threatened  to  do  so.  Instead  the  evidence 
showed  that  the  defendant  continued  to  distribute  these 
pictures  widely  all  over  the  world  subsequent  to  the  date 
when  plaintiff's  act  is  supposed  to  have  "shocked"  and 
"offended"  the  community  and  prejudiced  the  defendant 
employer. 

Upon  some  theory  that  is  as  yet  unclear,  and  without 
any  showing  of  prejudice  or  injury,  the  employer  now 
asks  that  the  judgment  of  the  Court  and  jury  should  be 
reversed  and  that  Mr.  Cole  should  continue  to  be  black- 
listed and  economically  destroyed — all  because  a  group  of 
motion  picture  employers  met  at  the  Waldorf  Astoria 
Hotel  and  directed  this  particular  employer  to  discharge 
|0r  suspend  this  plaintiff  because  he  dared  claim  a  consti- 
tutional privilege  when  asked  a  question  concerning  his 
alleged  political  and  trade  union  affiliations  by  a  Committee 
jof  the  Congress  which  had  long  publicly  declared  (and 
■theretofore  privately  demanded  of  his  employer)  that  Mr. 
Cole  should  be  blacklisted  by  that  private  employer  whom 
he  had  served  faithfully  and  well.  The  answer  unani- 
mously given  below  by  the  jury  and  by  the  Court  is  the 
only  answer  consonant  with  our  tradition  of  law  and 
freedom. 

(3)  All  of  the  facts  point  unerringly  to  the  correctness 
pf  the  decision  of  the  Court  and  jury.  As  a  matter  of 
Saw,  however,  the  judgment  must  be  affirmed  for  under 
10  circumstances  may  an  employer  exercise  a  right  to  sus- 
pend an  employee  without  compensation,  and  without  the 
ight  to  work  for  another  employer  and,  by  imposing  im- 
>ossible  conditions  for  relief  from  the  suspension,  deprive 
he  employee  of  all  right  to  earn  a  living  forever  or  for 


such  time  as  the  employer  chooses.  This  was  the  precise 
right  claimed  by  the  employer  here,  and  now  sought  to  be 
vindicated  by  this  appellant;  it  was,  and  it  is,  an  unlawful 
claim  of  right. 

(4)   In  the  District  Court  some  of  the  issues  were  sub- 
mitted to  the  jury  in  the  form  of  special  interrogatories. 
In  addition  the  Court  made  extensive  findings  of  its  own. 
The  determinations  of  the  jury  in  answering  the  special 
interrogatories  were  all  favorable  to  the  plaintiff.     The 
findings  of  the  Court  likewise  were  favorable  to  the  plain- 
tiff".    An  affirmance  even  of  less  than  all  of  the  jury's  i 
verdicts  requires  an  affirmance  of  the  judgment  because  . 
the  verdicts   provide   separate   and   independent   grounds  - 
for  the  judgment  against  the  defendant,  as  will  be  dis- 
closed more  fully  from  the  argument  herein. 

The  Facts. 

Appellee,    Lester    Cole,    was    employed    by    appellant,: 
Loew's  Incorporated,  as  a  writer  on  a  week  to  week  basis 
early  in  1945.     His  services  were  so  satisfactory  that  ini, 
December,   1945,  he  was  offered  a  term  contract  for  a 
guaranteed  period  of  two  years  at  $1,150.00  a  week,  with 
options  to  Loew's  for  additional  periods  of  two  years  each 
at  successive  increases  in  salary.     [Stip'n.  R.  77-78.]     Ir 
that  employment  appellee  wrote  screen  plays  for  the  mo- 
tion pictures,   "Fiesta,"   "Romance  of  Rosy  Ridge"  anc 
"High  Wall."     These  motion  pictures  were  distributed  b1 
his  employer  in   1947  and   1948;  and  appellee's  service 
were  considered  excellent  by  his  employer.     [R.  303,  260. 

In  the  Spring  of  1947  the  House  Committee  on  Un 
American  Activities  sent  representatives  to  Los  Angeles 
They  conducted  a  private  hearing  at  which  it  was  charge 
that  appellee  was  a  Communist,  and  it  was  urged  that  1 
be  fired  from  the  motion  picture  industry.     This  came  1 
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the  attention  of  appellant  [R.  397],  but  despite  this  in- 
formation, Cole  was  told  by  E.  J.  Mannix,  vice-president 
and  general  manager  of  appellant,  that  "The  studio  policy 
and  mine  in  particular  is  we  don't  give  a  damn  what 

PEOPLE   WRITE  OR   SAY   ABOUT    Mr.    COLE'S   POLITICS.      We 

are  concerned  primarily  with  Mr.  Cole  as  a  craftsman  and 
what  he  does  for  this  studio  .  .  ."  [R.  397. J1  (Em- 
phasis added.) 

After  the  closed  hearing  by  the  House  Committee  in  the 
spring  of  1947,  Eric  Johnston,  as  spokesman  for  the  mo- 
tion picture  industry,  met  with  various  motion  picture 
executives,  including  the  heads  of  Loew's  Incorporated, 
and  submitted  a  three  point  program  to  meet  the  demands 
of  the  House  Committee.  Point  two  of  this  program  was 
the  proposal  that  the  motion  picture  industry  refuse  to 
employ  "proven  Communists."  This  proposal  was  unani- 
mously rejected  by  the  motion  picture  industry  including 
Loew's  Incorporated,  because  it  would  be  a  "potential 
conspiracy"  and  counsel  for  the  industry  "advised  against 
it."     [R.  810-811.] 

Nevertheless  the  demands  of  the  House  Committee  for 
he  discharge  of  appellee  and  others  continued.     Late  in 


1This  was  declared  an  official  policy  of  the  defendant  with  respect 
i;o  its  employment  contract.  It  is  of  course  the  clearest  possible 
idmission  by  the  appellant  that  the  acts  of  the  appellee  now  com- 
plained of,  and  the  alleged  reaction  of  the  public  thereto,  were  not 
.icts  or  reactions  of  the  kind  included  within  the  "morals  clause"  of 
;he  employment  contract,  nor  proscribed  thereby.  This  studio  policy 
I— "we  don't  give  a  damn  what  people  write  or  say  about  Mr.  Cole's 
)olitics." — stands  in  startling  contrast  to  the  belatedly  conceived 
yllogism  evolved  by  counsel  for  the  appellant  which  formed  the 
nincipal  thesis  of  the  appellant's  whole  case — i.  e.,  that  "people 
telieved  Mr.  Cole  was  a  Communist  because  he  did  not  disclose  his 
political  affiliation  in  answer  to  questions ;  that  since  he  was  believed 
|o  be  a  Communist,  he  was  held  in  public  scorn  and  contempt  and 
hus  prejudiced  the  employer,  thereby  violating  the  "morals  clause." 
See  pp.  2-3  of  Appellant's  Opening  Brief.) 


the  summer  of  1947  two  representatives  of  the  House 
Committee,  Smith  and  Leckie,  called  on  Louis  B.  Mayer 
and  E.  J.  Mannix,  executives  of  appellant.  Mayer  and 
Mannix,  separately  and  with  different  degrees  of  empha- 
sis, told  the  respresentatives  they  were  not  concerned  with 
Cole's  politics,  whatever  they  might  be.  In  the  words  of 
Mr.  Mannix  adopted  by  Mr.  Louis  B.  Mayer,  the  official 
position  of  the  studio  [R.  332,  441,  442],  was  given  to  ) 
the  Committee  as  follows: 

"A.     .     .     .     They  asked  about  certain  people  who j 
worked  for  us. 

Q.     Do  you  remember  who  they  asked  about?     A. 
They  asked  about  Dalton  Trumbo.    They  asked  about  I 
Lester  Cole,  and  well,  I  said,  'I  don't  give  a  damn 
whether  they  are  Communists  or  not.' 

0.     What    did    they    ask   you    about?     A.     They* 
wanted  to  know  whether  I  knew  if  they  were  Com- 
munists, and  I  said,  'No,  and  I  dont  give  a  damni 
whether  they  are  Communists  or  not.    All  I  am  look-i 
ing  for  is  getting  people  to  write  scripts  for  me,  and, 
my  responsibility  if  he  is  a  Communist  or  Democrat 
or  Republican,  that  the  ideology  is  not  put  on  thu 
screen,  except  entertainment  is  put  there.     I  assume 
that  responsibility  and  I  feel  that  it  is  in  good  hand: 
right  now  because  our  record  is  very  clear.'  "    [Rl 
289.]     (Emphasis  added.) 

About  the  same  time  negotiations  between  Cole  am 
Loew's  were  pending  relative  to  an  improvement  in  Cole' 
existing  written  employment  contract.  Cole  had  bee 
promised  a  betterment  of  his  contract  if  his  work  Wc 
satisfactory.  There  had  been  some  delay  in  effecting  tl 
adjustment;  and  Cole  notified  his  employer  that  if  tl 
demands  of  the  House  Committee  and  the  reports  co: 
cerning  his  political  affiliations  made  Loew's  unwilling 
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grant  the  adjustment,  Cole  was  willing  to  terminate  the 
contract  and  seek  employment  elsewhere.  [R.  403,  438, 
439.] 

Loew's  rejected  Cole's  proposal,  and  said  that  what  the 
public  thought  about  Cole's  political  affiliations  was  un- 
important and  whatever  Cole's  political  beliefs  were,  was 
entirely  his  own  business;  that  these  were  matters  with 
which  the  studio  was  not  at  all  concerned,  and  that  the 
delay  in  effecting  the  adjustment  was  caused  by  a  studio 
policy  which  required  salary  increases  to  be  reviewed  by 
New  York  executives.  [R.  306,  401,  402,  403,  437,  438, 
439.  ]2 


2The  evidence  on  this  point  is  illuminating  and  undisputed.  Nego- 
tiations looking  to  the  upward  revision  of  the  existing  contract  were 
carried  on  by  Mr.  George  Willner,  Mr.  Cole's  agent,  and  by  Mr. 
Cole  personally.  They  discussed  the  matter  of  the  delay  in  granting 
Mr.  Cole  a  raise,  together  with  the  rumors  and  press  reports  con- 
cerning his  political  affiliations,  with  a  number  of  studio  executives, 
'including  Messrs.  Vetluggin,  Thaw,  Cummings  and  Mannix : 
I  (a)  (Testimony  of  J.  L.  Cummings,  Mr.  Cole's  immediate  su- 
perior) : 

"A.  I  told  Mr.  Cole  that  I  had  talked  to  Mr.  [Sam]  Katz 
about  getting  an  increase  in  salary.  Mr.  Cole,  I  might  add,  felt 
that  he  was  entitled  to  an  increase  in  salary  and  I  thoroughly 
agreed  with  him.  And  on  that  basis,  of  his  excellent  work  for 
me,  the  plans  which  we  had  for  the  future  of  making  pictures 
— on  that  basis  I  went  in  and  spoke  to  Mr.  Katz. 

Q.  At  about  the  time  of  these  discussions  between  yourself 
and  Mr.  Katz,  about  the  same  time,  there  was  called  to  your 
attention  and  you  heard,  did  you  not,  of  the  claims  that  were 
being  made  concerning  the  alleged  political  activities  of  Mr. 
Cole?     A.     Yes;  I  had. 

Q.  After  hearing  the  assertions  made  in  the  press  and  other 
places  concerning  Mr.  Cole,  you  still  felt,  did  you  not,  and  so 
advised  Mr.  Cole,  that  he  was  entitled  to  have  an  upward  re- 
vision of  his  contract  ?  A.  That  is  right.  I  don't  know 
whether  or  not  the  article  in  the  Hollywood  Reporter  came 
before  or  after  that.     I  am  not  sure  of  the  date. 

Q.  In  any  event,  despite  the  rumors,  you  still  felt  and  so 
advised   Mr.   Cole  that  you  believed  him  entitled  to  an  even 


Finally  tentative  arrangements  for  bettering  the  terms 
of  his  then  existing  written  contract  were  reached.    It  was 
tentatively  agreed  that  Cole's  position  was  to  be  greatly 
improved.     Although  the  date  for  exercising  the  option 
to  extend  the  contract  for  an  additional  two  years  had  not 
yet  been  reached,  Loew's  agreed  to  exercise  that  option 
immediately.     Thus  Cole  was  guaranteed  two  additional 
years  of  employment  beyond  November  15,  1947.     Fur- 
thermore instead  of  being  guaranteed  40  weeks  of  em- 
ployment in  each  year,  the  company  agreed  to  obligate 
itself  to  give  him  52  weeks  of  employment  each  year;  ; 
other  improvements  in  the  contract  included  a  six  weeks  i 
paid  vacation  annually  (none  was  given  under  the  original  1, 
contract),  and  the  right  to  take  six  additional  weeks  leave  : 
without  pay.      [Pltf.   Ex.  3.] 

On  September  19,  1947,  Cole  was  served  with  a  sub- 
poena to  appear  as  a  witness  before  the  House  Committee. 


better  contract   than   the  one   he  then  had,   is  that   true?     A., 
That  is  right."     [R.  306.] 

(b)      (Testimony  of  George  Willner)  : 

"Q.     And   where  did  you   see   Mr.   Vetluggin?     A.     I   saw, 
him  in  Mr.  Vetluggin's  office. 

Q.     And   what   was  the   conversation   with   Mr.   Vetluggin  ?i 
A.     .     .     .     And  I  also  reminded  Mr.  Vetluggin  or  told  himi 
at  the  very  same  time  there  was  an  editorial  and  stories  which 
were  appearing  in  regard  to  Mr.  Cole  being  a  Communist,  ii 
I  recall,  an  editorial  by  Mr.  Billy  Wilkerson  of  the  Hollywood 
Reporter,    in   which    Mr.   Wilkerson   said    Lester    Cole   was  i 
Communist;  that  he  should  be  driven  from  the  industry  or  hd 
should   be  blacklisted.     There   many  such   stories  and  article: 
which  appeared  in  the  Reporter.     There  was  one  which  con 
cerned  Mr.   Cole  and  myself  greatly,   in  which  I  think  it  wa 
Mr.  Thomas  made  the  statement  that  all  of  these  writers  am 
supposed  Reds,  including  Mr.  Cole,  would  be  driven  from  th 
industry  within  60  days.     I   asked   Mr.   Vetluggin  pointblan 
if  these  articles,  these  editorials  and  these  rumors,  which  wer 
current  in  the  studio,  were  having  their  effect  on  the  fact  thi 
this  contract  was  not  being  negotiated,  and  Mr.  Vetluggin  tol 
me  that  the  studio  policy  was  such  that  they  were  not  cor 


The  subpoena  was  actually  served  in  the  office  of  F.  L. 
Hendrickson,  who  was  head  of  the  contract  department  at 
appellant's  office.  [R.  446.]  Mr.  Hendrickson  was  pres- 
ent while  the  service  was  made,  and  immediately  after- 
ward asked  Cole  to  proceed  to  the  business  at  hand,  that 
is  to  say,  to  conclude  the  arrangements  to  better  Cole's 
existing  contract.  Some  three  days  later  appellant  for- 
warded to  Cole  a  copy  of  the  amendments  to  the  contract, 
executed  on  behalf  of  appellant.     [R.  448.] 

Before  leaving  for  Washington,  Cole  was  asked  by  his 
immediate  superior  to  take  his  story  material  with  him 
so  that  he  could  work  on  it  while  he  was  away.  Cole 
complied  with  this  request  and  actually  did  work  while 
he  was  in  attendance  in  Washington.     [R.  449-450.] 


cerned   with   what  a  writer   did   as   far  as  politics   were  con- 
cerned.    .     .     ."     [R.  400-401.] 

(c)      (Testimony  of  George  Willner)  : 

"Q.  Will  you  be  good  enough  to  tell  us,  in  substance  or 
effect,  what  you  said  to  Mr.  Mannix  at  that  time  and  what  he 
said  to  you?  A.  .  .  .  The  conversation  carried  along 
about  10  minutes  along  the  lines  of  the  possible  direction  by 
Mr.  Cole,  until  we  came  to  the  point  of  Mr.  Cole's  politics.  I 
said  that  Mr.  Cole  had  told  me  that  he  was  very  concerned 
about  the  fact  that  possibly  the  studio  was  not  improving  his 
position  at  that  time  because  of  the  fact  there  were  many 
articles  and  editorials  in  the  local  trade  papers,  namely,  the 
Hollywood  Reporter,  and  that  possibly  the  studio  executives 
were  taking  that  into  consideration  in  not  improving  Mr.  Cole's 
position.  As  near  as  I  can  recall  Mr.  Mannix'  exact  words, 
they  were,  'The  studio  policy  and  mine  in  particular  is  we 
don't  give  a  damn  what  people  write  or  say  about  Mr.  Cole's 
politics.  We  are  concerned  primarily  with  Mr.  Cole  as  a 
craftsman  and  what  he  does  for  this  studio.'  He  also  said  that 
Mr.  Cole  was  a  most  loyal,  most  conscientious  and  most  de- 
pendable craftsman,  'and  we  have  only  the  highest  regard  for 
his  ability.' 

Q.     Did  he  refer  to  him  as  loyal  ?     A.     Yes ;  extremely  loyal. 

Q.     Do  you  remember  that  specifically?     A.     I  do. 

Q.  Have  you  now  told  us  substantially  everything  you 
recall  about  Mr.  Mannix'  conversation  at  that  time?  A.  Yes. 
We  left  with  Mr.  Mannix  saying  he  would  see  what  could  be 
done."     [R.  396-397.] 
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The  hearings  commenced  on  October  20,  1947,  and  were 
suspended  on  October  30,  1947.  Cole  testified  on  the  last 
day. 

The  attitude  of  appellant  toward  the  hearings  was 
publicly  manifested  in  the  following  manner. 

Eric  Johnston,  as  spokesman  for  the  motion  picture  in- 
dustry including  appellant,  signed  an  advertisement  which 
appeared  in  the  Washington  Post  and  in  the  New  York 
Times  on  October  27,  1947,  in  effect  excoriating  the  House 
Committee  and  its  procedures.  [Pltf.  Ex.  6,  R.  454.] 
Here  are  excerpts : 

"Too  often,  individuals  and  institutions  have  been  i 
condemned  without  a  hearing  or  a  chance  to  speak  in  i 
self-defense;  slandered  and  libeled  by  hostile  wit- 
nesses not  subject  to  cross-examination  and  immune 
from  subsequent  suit  or  prosecution.  Legal  counsel 
cannot  be  heard  except  at  the  committee's  pleasure. 
Too  often  this  protection  is  limited  to  advice  on  con- 
stitutional rights.  The  committee  can  accept  or  re- 
ject explanatory  statements  for  the  record. 

"Today  the  motion  picture  industry,  a  part  of 
which  I  represent,  is  under  investigation  by  the  Com-i 
mittee  on  Un-American  Activities  of  the  House  of) 
Representatives.  Its  procedure,  good  and  bad,  is  the; 
common  practice  of  all  investigating  committees.  The 
present  investigation  serves  to  emphasize  my  think-r 
ing  on  the  need  for  reform. 

"I  am  thoroughly  aware  that  a  Congressional  in- 
vestigation is  a  fact-finding  inquiry  and  not  a  trial 
that  a  committee  is  neither  a  prosecutor  nor  a  court 
that  it  neither  indicts  nor  convicts.  But  in  practice 
the  committee  becomes  prosecutor,  judge,  and  jury 
and  the  individual  becomes  the  defendant. 
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"With  no  vested  right  to  be  heard  and  no  vested 
right  to  challenge  accusations  against  him,  the  inno- 
cent citizen  is  helpless.  He  can  be  indicted  and  con- 
victed in  the  public  mind  on  the  unchallenged  say-so 
of  a  witness  who  may  be  completely  sincere,  but  can 
be  either  misinformed  or  riddled  with  prejudice. 
Without  fear  of  reprisal,  a  prejudiced  witness  can 
exercise  venom  as  well  as  veracity. 

"The  time  to  challenge  an  attack  or  a  misrepre- 
sentation is  at  the  hour  it  is  made.  The  longer  the 
delay,  the  greater  the  damage. 

"In  America,  we  hold  that  the  individual  is  a  higher 
power  than  the  state  which  derives  from  him  its  own 
authority  and  must  treat  him  accordingly.  The  sov- 
ereign rights  and  dignity  of  the  individual  supersede 
all  else.  There  is  no  place  in  our  society  for  any  pro- 
cedure or  practice  which  cuts  away  part  of  those 
rights.  There  can  be  no  such  thing  in  America  as  a 
half-citizen. 

"One  of  the  most  precious  heritages  of  our  civil- 
ization is  the  concept  that  a  man  is  innocent  until  he 
is  proved  guilty.  This  concept  is  so  dear  to  us  that 
we  say  it  is  better  for  twelve  guilty  men  to  escape 
than  for  one  innocent  man  to  suffer. 

"This  is  in  direct  contradiction  to  the  practice  of 
the  police  state.  In  Russia,  the  state  has  all  the  rights, 
and  the  individual  has  none.  There  a  man  is  guilty 
until  he  proves  his  innocence,  and  too  often  innocent 
men  are  condemned  before  a  guilty  one  is  found. 

"We  surround  our  defendants  in  courts  of  law 
with  a  multitude  of  protective  devices.  To  name  but 
a  few — 

"We  assign  them  counsel  when  they  cannot  them- 
selves afford  it;  they  have  the  right  of  cross-exami- 
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nation;  prospective  jurors  can  be  challenged;  and  the 
judge  himself  can  be  disqualified  on  grounds  of  preju- 
dice. 

"These  protections  and  safeguards  are  denied  or 
short-circuited  in  Congressional  inquiries. 

"I  do  not  suggest  that  investigating  committees 
adopt  and  pursue  the  procedure  of  the  courts.  We 
cannot  expect  the  identical  procedure  of  a  court  of 
law  and  accomplish  the  purpose  of  a  Congressional 
investigation. 

"I  am  suggesting  only  that  there  are  too  many 
weaknesses  and  evils  in  present  procedure.  I  am  pro- 
posing a  fresh  look  as  a  basis  for  reform.  Besides  the 
right  of  the  individual,  there  is  another  vital  factor. 
Whenever  a  Congressional  committee  in  its  effort  to 
expose  or  develop  facts  has  injured  an  innocent  indi- 
vidual, it  has  injured  itself  more.  The  entire  insti-i 
tution  of  the  Congress  suffers.  We  arm  the  advo- 
cates of  paternalism  and  the  police  state  and  under- 
mine the  legislative  system. 

"Congress,  the  representative  body  of  the  people 
must  be  scrupulous  in  its  relationship  with  the  people 
and  as  an  institution  must  be  at  all  times  above  re> 
proach. 

"Today,  the  individual  is  crushed  in  many  lands 
The  eyes  of  the  people  of  the  world  who  want  libert 
and  freedom  look  to  America  as  the  last  hope  and  th 
last  refuge  of  free  and  dignified  men. 

"Congress  must  take  positive  action  to  re-emph; 
size  the  rights  of  man,  the  citizen. 

"I  earnestly  appeal  to  you  to  initiate  this  need( 
reform  at  the  next  session  of  the  Congress. 

"/s/  Eric  Johnston 
Motion   Picture   Association   of   America,   Inc.    161 
Eye  Street,  N.  \Y.,  Washington  6,  D.  C. 
This  Advertisement  Is  Published  as  a  Public  Service 
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Paul  V.  McNutt,  one  of  the  attorneys  especially  em- 
ployed for  these  hearings  by  the  motion  picture  industry, 
held  a  press  conference  on  October  22,  1947  [Pltf.  Ex.  7], 
stating  : 

"He  said  also  that  as  a  lawyer  he  would  advise  the 
industry  to  avoid  concerted  action  to  compile  a  black- 
list of  Communist  writers,  directors  and  other  studio 
employes  with  the  idea  of  denying  employment  to 
them. 

"Such  action,  he  asserted,  was  without  warrant  of 
law  and  was  not  in  accord  with  an  announced  policy 
of  Congress  or  rulings  of  the  Supreme  Court,  and, 
therefore,  would  involve  the  producers  in  serious  legal 
difficulties."     [R.  460.] 

A  day  later  McNutt  told  the  press  [Pltf.  Ex.  8] : 

"Free  speech  is  the  foundation  of  the  American 
Constitutional  System.     .     .     . 

"It  does  not  require  a  law  to  cripple  the  right  of 
free  speech.  Intimidation  and  coercion  will  do  it. 
Fear  will  do  it.  Freedom  simply  cannot  live  in  an 
atmosphere  of  fear.     .     .     . 

"If  the  motion  picture  industry  can  be  called  before 
a  committee  and  challenged  on  the  content  of  the 
screen,  then  why  not  the  newspaper,  radio,  magazine 
and  book-publishing  business?  Will  they  be  safe  if 
some  Congressional  Committee  is  allowed  to  try  to 
dictate  and  control  the  screen's  content?  Of  course, 
they  won't."     [R.  461-462.] 

On  the  same  day  Mr.  McNutt  declared  himself  [Pltf. 
Ex.  9]  "shocked  to  see  the  violence  done  to  the  principle 
if  free  speech"  during  the  hearing  conducted  by  the  House 
ommittee  at  which  Mr.  Cole  was  later  to  be  called  to 
estify. 


: 
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On  October  27,  1947,  Eric  Johnston  testified  before  the 
House  Committee  saying  in  positive  terms  that  the  motion 
picture  industry  would  not  blacklist  anyone  on  the  ground 
that  he  was  a  Communist.  [R.  469-470.]  Other  press 
conferences  and  public  statements  were  to  the  same  effect. 
[R.  464.] 

Mr.  Cole  was  present  in  Washington  from  October  20, 
and  was  aware  of  these  public  utterances  of  his  employer. 
Loew's  Incorporated  likewise  knew  Cole's  attitude  toward 
the  hearings.    On  October  19,  1947,  the  evening  before  the  : 
hearings  commenced,  the  attorneys  for  the  motion  picture : 
employers  met  with  Cole's  attorneys  and  the  attorneys  of  E 
those  who  had  been  subpoenaed  to  testify.     At  this  meet- 
ing Cole,  through  his  attorneys,  told  his  employer's  coun-  - 
sel  that  he  had  given  notice  of  a  challenge  to  the  House  : 
Committee's  power  to  hold  the  hearings.     The  employer's  - 
attorneys  were  handed  copies  of  a  telegram  stating  vari- 
ous constitutional  grounds  of  challenge  and  including  this : 
sharp  attack: 

"The  Committee  does  not  have  any  lawful  legis- 
lative purpose.  Its  sole  purpose  as  exemplified  by  its: 
acts  and  conduct  is  to  stifle  free  thought  and  ex-; 
pression."     [R.  412.] 

At  the  conclusion  of  this  conference  Eric  Johnston,  as. 
spokesman  for  the  employers,  gave  his  firm  assurance  that 
there  would  be  no  blacklist.      [R.  409.] 

Mr.  Cole  testified  on  October  30,  1947.  The  question:' 
put  to  him  by  the  Committee  and  his  responses  and  hi: 
conduct  while  before  the  Committee  were  transcribed  a 
they  had  originally  occurred,  onto  a  recording,  and  wer 
played  to  the  jury  twice  during  the  trial  [Pltf.  Ex.  14 
R.  484]  ;  and,  while  Mr.  Cole  was  testifying  before  th 
Committee  motion  pictures  of  his  appearance  were  mad 
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ind  this   film  with   sound   was  likewise  exhibited  to  the 
ury.     [Pltf.  Ex.  15,  R.  701-702.] 

Maurice  Benjamin,  attorney  for  the  employer,  was 
present  at  the  hearings  from  October  20-30,  1947.  At 
10  time  did  he  give  any  instructions  to  Mr.  Cole  with 
•espect  to  his  conduct  or  actions  toward  the  Committee. 
[R.  696.] 

Prior  to  Cole  testifying  on  October  30  and  thereafter 
mtil  November  27,  1947,  there  had  been  no  intimation 
:hat  his  employment  might  be  jeopardized  in  any  way  by 
lis  conduct  in  Washington.  On  the  train  returning  from 
Washington  he  discussed  the  hearings  with  Mr.  Mayer, 
lead  of  the  studio,  and  commiserated  with  him  on  the 
Dad  treatment  the  Committee  had  accorded  him.  [R. 
362.]  Among  other  things,  Mayer  told  Cole  it  would 
have  been  better  if  he  had  answered  the  questions  and  had 
frankly  told  the  public  that  he  was  or  was  not  a  Com- 
nunist,  whatever  the  fact  was,  and  "that  it  was  no  crime," 
as  Mr.  Mayer  saw  it,  "to  belong  to  the  Communist  Party 
it  the  present  time."3     [R.362.] 

Cole  returned  to  work  and  rendered  his  customary  serv- 
ices until  December  2,  1947  (approximately  a  month  after 
tiis  testimony) ;  for  the  week  ending  November  22,  1947, 
Mr.  Cole  was  paid  at  the  increased  rate  of  compensation 
established  by  the  amendment  to  his  contract,  and  for  the 
week  ending  November  29,  1947,  he  was  likewise  paid  at 
:his  increased  rate.      [R.  695.] 

On  November  19,  1947,  Mr.  Eric  Johnston,  the  presi- 
lent  of  the  Motion  Picture  Producers  Association,  had 


;  3(But  it  was  at  the  later  Waldorf  Astoria  meeting  of  the  pro- 
ducers that  a  new  condition  of  employment  was  imposed,  one  not 
heretofore  required  or  contemplated,  viz.,  the  signing  of  a  non-Com- 
lunist  affidavit.) 
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publicly  declared  on  behalf  of  the  producers,  including 
Loew's  Incorporated,  that  Mr.  Cole  may  have  had  the 
authority  to  challenge  the  Committee  as  he  did,  and  that 
the  question  was  something  which  first  had  to  be  tested 
in  the  courts  [R.  805-806],  and  that  "one  of  the  most 
precious  heritages  of  our  civilization  is  the  concept  that  a 
man  is  innocent  until  he  is  proved  guilty."  [R.  806.]  On 
December  2,  1947,  Loew's  Incorporated  knew  that  no 
charges  had  been  made  in  any  court  against  Mr.  Cole 
[R.  808] ;  nor  had  he  as  at  the  date  of  the  trial  ever  been 
found  guilty  of  any  offense.     [R.  859-862.  ]3a 

On  November  24,  1947,  a  conference  of  motion  picture 
executives  was  held  at  the  Waldorf  Astoria  Hotel  in  New 
York  City.  The  meeting  lasted  three  days.  As  a  result 
of  strong  pressures  exerted  by  Eric  Johnston,  there  came 
out  of  this  meeting  the  so-called  joint  policy  statement 
[R.  795]  pledging  joint  action  by  all  motion  picture  em- 
ployers to  blacklist  a  group  of  persons,  including  plaintiff, , 
who  testified  before  the  House  Committee: 

"We  will  forthwith  discharge  or  suspend  without  1 
compensation  those  in  our  employ,  and  we  will  nott 
re-employ  any  of  the  ten  until  such  time  as  he  is: 
acquitted  or  has  purged  himself  of  contempt  and  de-: 
clares  under  oath  that  he  is  not  a  Communist."  [RJ 
795.] 


3aThe  alleged  offense,  contempt  of  Congress,  is  a  misdemeanor 
(2  U.  S.  C.  192.)  As  is  said  in  Sinclair  v.  U.  S.,  279  U.  S.  26/ 
at  page  298,  13  L.  Ed.  688,  49  S.  C.  268:  "The  gist  of  the  offens 
is  refusal  to  answer  pertinent  questions.  No  mural  turpitude  i 
involved."     (Emphasis  added.; 
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Mayer  and  Mannix,  West  Coast  executives  for  Loew's, 
went  along  with  the  statement  of  policy  with  obvious  re- 
luctance. It  is  plain  inference  from  the  testimony  of 
these  executives  that  Cole  was  suspended  only  because  of 
the  coercive  effect  of  the  joint  policy  statement.  [R.  339, 
340.  ]4 

On  December  2,  1947,  over  a  month  after  giving  his 
testimony,  Cole  was  handed  the  notice  of  suspension. 
Loew's  continued  and  now  continues  to  distribute  the  films 
written  by  plaintiff;  these  films  advertise  upon  their  face 


4The  circumstances  surrounding  the  giving  of  the  notice  of  sus- 
pension were  these :     Mr.  Mannix  called  Mr.  Cole  on  the  morning 
of  December  2,   1947,  stating:     "Lester,  I  want  you  to  know  there 
is  nothing  personal  in  what  I  am  going  to  do  now  but  I  am  sending 
you   by   registered   mail   a   notice   of   your   suspension."      He    (Mr. 
Mannix)    repeated :     "You  know  that  this  has  nothing  to  do  with 
me.    It  is  not  personal.     But  I  am  told  to  do  it  and  I  am  doing  it." 
"And   I    (Mr.   Cole)    replied  that  he  might   not  feel   it   was 
personal  but,  if  he  could  convince  my  kids  that  it  wasn't  per- 
sonal, that  would  be  better ;  that  I  couldn't  feel  it  that  way ; 
that  he  had  promised  me  months  before  that  he  didn't  give  a 
damn  what  my  alleged  political  associations  were  as  long  as  I 
performed  my  work  ably,  and  that  I  considered,  in  sending  me 
this  suspension,   it  was  a  personal  betrayal."      [R.  490.] 

Mr.  Mayer  testified  on  the  matter  of  the  giving  of  the  notice  of 
uspension  as  follows : 

"Q.  Isn't  it  a  fact  that  your  action  that  was  taken  was  taken 
as  a  result  of  and  pursuant  to  the  policy  which  was  adopted  on 
November  26,  1947,  at  this  meeting  in  New  York  City,  at  the 
Waldorf-Astoria  Hotel?  A.  That  was  agreed  upon  at  that 
meeting  but  my  instructions  came  from  our  own  officers. 

Q.  To  follow  out  that  policy,  isn't  that  correct?  A.  They 
said,  'We  are  not  firing  him.  We  are  suspending  him  until  he 
is  proven  guilty  or  innocent   of   contempt.' 

Q.  But  their  instructions  were  given  pursuant  to  that  policy, 
which  Loew's  was  a  party  to,  and  in  order  to  follow  out  and 
effectuate  the  policy  at  that  meeting,  isn't  that  correct?  A.  It 
was  given  at  that  meeting."     [R.  339.] 
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the  name  of  plaintiff  as  their  writer.  [R.  866.  ]5  Such 
pictures  were  not  picketed  nor  boycotted  nor  did  defendant 
offer  any  proof  of  any  loss  of  continued  revenues  from 
such  pictures  by  reason  of  plaintiff's  identification  with 
them  as  their  writer.  Since  the  date  of  his  suspension 
Mr.  Cole  has  been  ready  and  willing  to  render  his  services 
for  Loew's.     [R.  490.] 

The  Pleadings. 

The  complaint  for  declaratory  relief,  besides  alleging, 
the  written  contract  of  employment,  the  notice  of  suspeni 
sion,  and  the  controversy  between  the  plaintiff  and  de- 
fendant, also  alleges  that  the  plaintiff  will  be  irreparably 
injured  in  that  "by  reason  of  said  purported  suspensior 
plaintiff  is  required  to  refrain  from  seeking  employment 
elsewhere  and  is  required  to  remain  uncompensated  ano 
unemployed  and  is  prevented  from  finding  gainful  em 
ployment  in  the  motion  picture  industry  and  is  preventet 


5 (a)  With  respect  to  the  picture  "High  Wall,"  on  which  Ml 
Cole  received  credit  as  the  writer,  that  picture  was  released  c 
February  2,  1948,  and  was  exhibited  in  11,983  theatres. 

(b)  The  picture  "Fiesta"  upon  which  Mr.   Cole  received  crec 
as  a  writer,  was  first  released  on  July  18,  1947.     Between  July  1 
1947,  and  December  8,  1948,  it  was  shown  in  14,365  theatres.    B: 
tween  October  30,   1947,  and  December  2,   1947,  it  was  shown 
871  theatres,  and  from  December  2,  1947,  to  December  8,  1948, 
was  shown  in  2,365  theatres. 

(c)  The  picture  "Romance  of  Rosy  Ridge"  on  which  Mr.  G 
received  credit  as  a  writer  has  been  shown  in  14,149  theatres;  i 
the  five  weeks  between  October  30,  1947,  and  December  2,  1947, : 
was  shown  in  1,730  different  theatres  and  between  December  , 
1947,  and  December  8,  1948,  it  was  shown  in  3,206  separate  t  - 
atres.     [R.  866-867. J 
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from  writing  and  selling  any  literary  material  to  any  other 
motion  picture  producer,  publisher  or  theatrical  producer." 
[R.  5-6.] 

The  contract  of  employment,  attached  to  the  complaint, 
contains   the   following  provisions: 

"3)  The  employee  expressly  agrees  that  he  will 
render  his  services  solely  and  exclusively  for  the  pro- 
ducer throughout  the  term  hereof  and  that  during 
said  term  he  will  not  render  services  of  any  kind  or 
nature  whatsoever  either  to  or  for  himself  or  to  or 
for  any  person,  firm  or  corporation  other  than  the 
producer,  without  the  written  consent  of  the  producer 
first  had  and  obtained."     [R.  8.] 

"11)  .  .  .  The  employee  hereby  expressly 
agrees  that  the  producer  shall  be  entitled  to  injunctive 
and  other  equitable  relief  to  prevent  a  breach  of  this 
agreement  by  the  employee  ...  In  the  event  of 
the  failure,  refusal,  or  neglect  of  the  employee  to  per- 
form his  required  services  or  observe  any  of  his  obli- 
gations hereunder  to  the  full  limit  of  his  ability  or 
as  instructed,  the  producer,  at  his  option,  .  .  . 
may  refuse  to  pay  the  employee  any  compensation  for 
and  during  the  period  of  such  failure,  refusal  or 
neglect  on  the  part  of  the  employee,  and  shall  like- 
wise have  the  right  to  extend  the  term  of  this  agree- 
ment and  all  of  its  provisions  for  a  period  equivalent 
to  all  or  any  part  of  the  period  during  which  such 
failure,  refusal  or  neglect  continues.  .  .  .  Each 
and  all  of  the  several  rights,  remedies  and  options 
of  the  producer  contained  in  this  agreement  shall  be 
construed  as  cumulative  and  not  one  of  them  as  ex- 
clusive of  the  others  or  of  any  right  or  remedy  al- 
lowed by  law."     [R.  17-19.] 
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"12)  .  .  .  During  the  period  of  any  such  sus- 
pension .  .  .  the  employee  shall  not  have  the 
right  to  render  his  services  to  or  for  any  person, 
firm  or  corporation  other  than  the  producer  without 
the  written  consent  of  the  producer  first  had  and 
obtained."      [R.  20.] 

"5)  The  employee  agrees  to  conduct  himself  with 
due  regard  to  public  conventions  and  morals,  and 
agrees  that  he  will  not  do  or  commit  any  act  or  thing 
that  will  tend  to  degrade  him  in  society  or  bring  him 
into  public  hatred,  contempt,  scorn  or  ridicule,  or  that 
will  tend  to  shock,  insult  or  offend  the  community  or 
ridicule  public  morals  or  decency,  or  prejudice  the 
producer  or  the  motion  picture,  theatrical  or  radio 
industry  in  general." 

After  answer  by  the  defendant  the  plaintiff  moved  for 
a  judgment  on  the  pleadings,  contending  that  no  issue  of 
fact  remained  to  be  tried.  [R.  220.]  The  motion  was 
denied.      [R.  232.] 

Thereafter  the  District  Court  made  its  pre-trial  order 
[R.  77-85],  including  the  following: 

'TV. 

"Nothing  in  this  order  contained  shall  be  a  determi- 
nation  or   finding   contrary   to   plaintiff's   contention 
herein  that  there  are  no  issues  of  fact  to  be  tried  or 
that  any  of  the  issues  of  fact  heretofore  in     .     . 
set  out  is  in  reality  an  issue  of  law." 
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Summary  of  Argument. 

I.  JUDGMENT   SHOULD   HAVE   GONE   FOR   APPELLEE  AS   A 
MATTER   OF  LAW. 

(a)  UPON  THE  WHOLE  RECORD  IT  IS  CLEAR  THAT  THE 
VERDICT  AND  JUDGMENT  WERE  CORRECT. 

(b)  THE  ATTEMPTED  SUSPENSION  WAS  INEFFECTIVE 
BECAUSE  THERE  WAS  NO  RIGHT  TO  SUSPEND  FOR  A 
VIOLATION    OF    THE   MORALS    CLAUSE. 

(c)  THE  LANGUAGE  OF  THE  CONTRACT,  AND  THE  CON- 
TEMPORANEOUS CONSTRUCTION  OF  THE  CONTRACT  BY 
THE  PARTIES,  SHOWS  THAT  POLITICAL  CONDUCT  WAS 
EXEMPTED   FROM   THE   MORALS    CLAUSE. 

(d)  APART  FROM  THE  VERDICTS,  THE  UNDISPUTED 
EVIDENCE  REQUIRED  JUDGMENT  FOR  THE  PLAINTIFF 
FOR  THERE  WAS  NO  RIGHT  TO  SUSPEND  AT  THE  DIREC- 
TION  OF  A   COMBINATION   OF   EMPLOYERS. 

(e)  IN  ANY  AND  ALL  EVENTS  THE  CONDITIONS  IM- 
POSED BY  APPELLANT  FOR  RELIEF  FROM  SUSPENSION 
RENDER  THE  SUSPENSION  VOID. 

II.  THE  INSTRUCTIONS  WERE  FREE  FROM  ERROR  AND  IN 
\NY   EVENT    NO    PREJUDICE   TO    APPELLANT    IS    SHOWN. 

III.  THE    TRIAL    COURT'S    RULINGS    ON    EVIDENCE    WERE 
'REE   FROM   ERROR. 

j  IV  THE  AFFIDAVIT  TO  TRANSFER  THE  CAUSE  DID  NOT 
DISCLOSE  ANY  PERSONAL  BIAS  OR  PREJUDICE  OF  THE  TRIAL 
!:OURT  AND  WAS  INSUFFICIENT. 
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ARGUMENT. 

I. 

Judgment  Should  Have  Gone  for  Appellee  as  a 
Matter  of  Law. 

(a)  Upon  the  Whole  Record  It  Is  Clear  That  the  Verdict  and 
Judgment    Were    Correct. 

The  short  answer  to  appellant's  position  is  this: 

(1)  The  employer  in  construing  the  meaning  of  this 
contract  and  the  meaning  of  the  effect  of  the  public  dis- 
cussion of  Mr.  Cole's  alleged  political  affiliation,  declared 
that  it  did  not  "give  a  damn"  what  people  wrote  or  said 
about  those  political  affiliations;  and,  despite  press  clamor 
and  congressional  demand  for  Mr.  Cole's  discharge,  the 
employer  bettered  the  terms  of  his  then  existing  written 
contract.  Its  interest  was  in  Mr.  Cole's  work  as  a  screen 
writer,  not  with  his  alleged  political  unorthodoxy,  his 
manifestations  thereof  or  the  public  reaction  thereto.  At 
a  minimum,  this  makes  completely  untenable  the  claim  now 
made  that  the  morals  clause  was  violated  because  of  that 
asserted  public  reaction  to  Mr.  Cole's  failure  to  respon- 
sively  declare  to  the  Committee  what  those  affiliations 
were.  This  for  the  reason  that  the  best  proof  of  th( 
meaning  of  a  contract  is  its  practical  construction  by  th< 
parties. 

See: 

4  Cal.  Jur.  Supp.,  discussion,  pages  133,  134; 

3  Williston  on  Contracts,  Section  623; 

Mitau  v.  Roddan  (1906),  149  Cal.  14,  84  Pac.  14.c 
6L.  R.  A.  (N.  S.)  275; 

Holman  v.  Musser  (1922),  59  Cal.  App.  734,  21 
Pac.  33; 
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Coast  Counties  Real  Estate  &  Inv.  Co.  v.  Monterey 
County  Water  Works  (1929),  96  Cal.  App.  269, 
274  Pac.  415; 

Katz  v.  People's  Finance  &  Thrift  Co.  (1929),  101 
Cal.  App.  552,  281  Pac.  1097; 

Work  v.  Associated  Almond  Growers  (1929),  102 
Cal.  App.  232,  282  Pac.  965; 

Storm  &  Butts  v.  Lipscomb  (1931),  117  Cal.  App. 
6,  3  P.  2d  567; 

Hansen  v.  D'Artenay  (Geldberg)  (1932),  121  Cal. 
App.  746,  9  P.  2d  889; 

Herrlein  v.  Tocchini  (1933),  128  Cal.  App.  612,  18 
P.  2d  73; 

Skousen  v.  Herz  (1933),  135  Cal.  App.  116,  26  P. 
2d  498; 

Carstens  Packing  Co.  v.  Miller  (1935),  10  Cal. 
App.  2d  48,  51  P.  2d  161; 

Weaver  v.  Grunbaum  (1939),  31  Cal.  App.  2d  42, 
87  P.  2d  406; 

Swarthout  v.  Gentry  (1943),  62  Cal.  App.  2d  68, 
144  P.  2d  38; 

Union  Sugar  Co.  v.  Hollister  Estate  Co.  (1935), 
3  Cal.  2d  740,  47  P.  2d  273; 

Roy  v.  Salisbury  (1942),  21  Cal.  2d  176,  130  P. 
2d  706,  on  hearing  after  49  A.  C.  A.  270,  121 
P.  2d  109; 

California  Pack.  Corp.  v.  Grove  (1921),  51  Cal. 
App.  253,  196  Pac.  891; 

Nicolaysen  v.  Pacific  Home  (1944),  65  Cal.  App. 
2d  769,  151  P.  2d  567. 


—24— 

The  proof  on  this  point  is  clear;  it  established  that  the 
acts  now  complained  of  were  not  acts  of  the  kind  which 
gave  rise  to  the  right  to  claim  a  violation  of  the  morals 
clause.  In  addition,  it  established  the  norm  of  perform- 
ance required  by  the  employer  and  rendered  performance 
by  the  employee  in  a  different  degree  unnecessary.  (See 
particularly  Carpenter  v.  Norcross,  204  Fed.  537;  Child 
v.  Boyd,  175  Mass.  493,  56  N.  E.  608;  Herbert  v.  Wood, 
185  N.  Y.  Supp.  325,  113  M.  671.) 

In  fact  therefore  the  Court's  instructions  to  the  jury 
were  much  more  favorable  to  the  defense  than  the  un-i 
disputed  facts  required. 

(2)  The  evidence  showed  that  the  employer  challenged 
the  conduct  of  this  Committee  in  this  particular  Holly- 
wood investigation,  (a)  by  sharply  worded  ads  placed  in1 
newspapers  of  national  circulation  "as  a  Public  Service";1 
(b)  by  public  statements  made  by  its  counsel  in  the  press 
and  over  national  radio  hook-ups,  asserting  that  the  par- 
ticular investigating  committee  was  trying  to  "dictate  and 
control  the  content  of  the  screen."  The  employee  on  the 
other  hand  challenged  the  conduct  of  this  committee  by 
asserting  that  the  Bill  of  Rights  to  the  Federal  Constitu- 
tion protected  a  citizen's  political  belief  and  affiliation 
against  compulsory  disclosure  at  the  command  of  a  legis- 
lative committee. 

In  America  it  has  never  been  considered  immoral  or 
obscene  to  assert  in  one  form  or  another  the  existence  oi 
certain  claimed  private  rights  and  privileges  (both  indi- 
vidual and  corporate)  even  as  against  the  counter-asser- 
tion by  the  Congress  that  such  rights  and  privileges  dc 
not  in  fact  exist.  "In  democratic  countries,  it  is  not  onl) 
the  right  but  the  duty  of  every  citizen  to  review  and  com 
plain  of  official  misconduct,  to  criticize  existing  laws,  t( 
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favor  or  oppose  changes,  and  to  petition  for  redress  of 
grievances."  (Patterson,  Free  Speech  and  a  Free  Press, 
P- 7.) 

And  one  who  raises  a  constitutional  right  to  be  free 
from  legislative  inquiry  into  his  political  affiliation  is  not 
thereby  committing  any  act  involving  "moral  turpitude," 
(Sinclair  v.  U.  S.,  supra),  nor  is  the  act  malum  in  se. 
Indeed  the  rationale  justifying  such  challenge  to  official- 
dom is  spelled  out  by  the  principle  that  "The  right  of 
association  appears  to  be  almost  as  inalienable  in  its  na- 
ture as  is  the  right  of  personal  liberty.  No  legislator  can 
attack  it  without  impairing  the  foundations  of  society." 
(de  Tocqueville,  Alexis,  Democracy  in  America,  Vol.  I, 
p.  196.)  And  see  the  Opinion  of  the  Supreme  Court  in 
West  Virginia  v.  Bamcttc,  319  U.  S.  624,  642,  87  L.  Ed. 
1628,  63  S.  C.  1178: 

"If  there  is  any  fixed  star  in  our  constitutional 
constellation,  it  is  that  no  official,  high  or  petty,  can 
prescribe  what  shall  be  orthodox  in  politics,  nation- 
alism, religion  or  other  matters  of  opinion,  or  force 
citizens  to  confess  by  word  or  act  their  faith  therein." 
(Emphasis  added.) 

Of  course,  one  might  disagree  with  the  method  selected 
by  Mr.  Cole  to  challenge  this  claimed  authority,  just  as 
}ne  might  disagree  with  Mr.  Johnston's  ad  excoriating 
:he  Committee  or  with  Mr.  McNutt's  sharply  worded  com- 
nents.  But  such  disagreement  is  the  well-spring  of  the 
iemocratic  way  of  life — it  is  not  a  shocking  or  offensive 
ict  as  contemplated  either  by  the  contract  or  by  any  rea- 
sonable standards  for  judging  human  conduct.  Reasonable 
|>ersons  might  disagree  with  all  the  methods  chosen  to 
'hallenge  the  claimed  authority  to  investigate  the  content 
!>f  the  screen  and  the  content  of  the  minds  of  those  who 
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write  for  the  screen.  But  the  contract  of  the  parties  does 
not  provide  that  Mr.  Cole's  employment  was  to  be  for- 
feited if  he  did  an  act  with  which  others  disagreed.  The 
morals  clause  deals  with  acts  which  "shock"  and  "offend" 
public  morals  and  conventions.  Political  differences,  how- 
ever strong,  are  not  of  that  class  in  the  sense  used  in  the 
contract  or  by  the  parties.6 

And  finally  of  course  at  the  time  of  the  service  of  the 
notice  of  suspension,  no  charge  of  any  kind  had  been 
filed  in  any  court  against  Mr.  Cole  and  at  the  time  of  triali 
he  had  not  been  found  guilty  of  any  offense  by  any  court. 
(This  is  still  true  as  of  the  time  of  the  filing  of  this  brief.) 

Fortunately  here  recorded  transcriptions  of  every  word 
said  by  Mr.  Cole  while  a  witness  before  the  Committee 
were  available  and  were  heard  by  the  jury  twice.  Mo- 
tion pictures  taken  while  he  was  before  the  Committee 
and  showing  his  exact  conduct  were  likewise  exhibited  tc 
the   jury.      It   unanimously   concluded   that   nothing   Mr 


6Our  contemporary  history  is  replete  with  instances  where  botl 
individuals  and  corporations  like  this  appellant  have  challengec 
claimed  authority  by  asserting  it  to  be  unconstitutional  and  by  seek 
ing  court  tests  to  determine  the  constitutionality  of  the  official  actsi 
The  challenges  of  the  Wagner  Act  and  the  National  Labor  Rela 
tions  Board  are  examples.  In  this  case  there  was  no  effrontery  o 
contemptuous  challenge  to  a  settled  law.  In  fact,  the  conduct  of  th> 
un-American  Activities  Committee  in  these  very  hearings  has  beei 
seriously  questioned  on  constitutional  grounds  by  scholars  of  grea 
repute  in  the  leading  law  periodicals  of  our  country.  See  46  Micr 
L.  Rev.  521 ;  47  Mich.  L.  Rev.  191  ;  33  Cornell  L.  Q.  565;  17  Unn 
of  Cincinnati  L.  Rev.  264;  14  Univ.  of  Chicago  L.  Rev.  256;  6 
Harvard  L.  Rev.  592  ("Loyalty  Tests  and  Guilt  by  Association. 
John  Lord  O'Brien);  43  111.  L.  Rev.  253;  60  Harvard  L.  Re^ 
1193  ("Report  on  a  Report  of  the  House  Committee  on  Ur 
American  Activities'").  Walter  Gellhorn ;  47  Col.  L.  Rev.  416 
37  Georgetown  L.  Journal  104;  1  Baylor  L.  Rev.  212;  2  Rutger 
Q.  Law  Rev.  125;  27  Neb.  L.  Rev.  608;  26  Texas  L.  Rev.  8le 
15  Univ.  of  Chicago  L.  Rev.  544  ("Letter  to  President  from  Yal 
Law  School  Faculty")  ;  34  A.  B.  A.  J.  15;  22  So.  Cal.  L.  Rev.  4& 


—27— 

Cole  did,  as  charged  in  the  notice  of  suspension,  was 
shocking  or  offensive,  or  degrading,  nor  did  it  have  the 
tendency  to  shock  or  offend  or  degrade,  nor  did  it  expose 
or  tend  to  expose  him  to  public  hatred,  contempt,  scorn  or 
ridicule  or  prejudice  or  tend  to  prejudice  the  producer. 
And  the  producer  offered  no  competent  evidence  to  show 
the  conduct  complained  of  had  that  claimed  effect. 

Under  the  circumstances  therefore  the  verdict  of  the 
jury  and  the  independent  judgment  of  the  Court  com- 
ported with  substantial  justice;  upon  the  whole  record 
it  is  apparent  that  no  injury  could  have  resulted  from  any 
claimed  error  in  the  course  of  the  trial,  and  therefore 
the  appeal  must  be  affirmed.  (See  Carlisle  v.  Sandeagle, 
259  U.  S.  255,  66  L.  Ed.  927,  42  S.  Ct.  510;  Sun  v.  Vin- 
ton, 248  Fed.  263;  Hornblower  v.  City  of  Pierre,  241 
Fed.  450.) 

(b)  The  Attempted  Suspension  Was  Ineffective  Because  There 
Was  No  Right  to  Suspend  for  a  Violation  of  the  Morals 
Clause. 

A  right  to  suspend  an  employment  does  not  exist  under 
general  law,  nor  may  it  be  derived  by  implication.  If  it 
exists  at  all,  it  exists  by  reason  of  express  provisions  of 
a  contract.  In  seeking  to  exercise  a  right  to  suspend,  ap- 
pellant was  seeking  to  exercise  what  it  believed  was  a 
right  under  the  contract,  and  in  so  doing  it  affirmed  the 
:ontinued  existence  of  the  contract. 

The  clause  in  the  contract  from  which  the  right  to  sus- 
pend is  sought  to  be  derived  is: 

"In  the  event  of  the  failure,  refusal  or  neglect  of 
the  employee  to  perform  his  required  services  or  ob- 
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serve  any  of  his  obligations  hereunder  to  the  full  limit 
of  his  ability  or  as  instructed,  the  producer,  at  its 
option,  .  .  .  may  refuse  to  pay  the  employee  any 
compensation  for  and  during  the  period  of  such  fail- 
ure, refusal  or  neglect  on  the  part  of  the  employee, 
and  shall  likewise  have  the  right  to  extend  the  term 
of  this  agreement  and  all  of  its  provisions  for  a  pe- 
riod equivalent  to  all  or  any  part  of  the  period  during 
which  such  failure,  refusal  or  neglect  continues." 
[R.  17-18.] 

What  is  the  effect  of  a  suspension  under  this  clause? 

First:  The  employee  is  not  permitted  to  work  for  the 
employer,  and  the  employer  will  pay  him  no  salary.  [Con- 
tract Article  11,  R.   17.] 

Second:  The  employee  may  not  work  for  anyone  else.i 
[Contract  Article  12,  R.   19-20.] 

Third:  The  producer  may  extend  the  term  of  the  conn 
tract  for  the  term  of  the  suspension.  [Contract  Articlt 
11,  R.  17;  Contract  Article  12,  R.  19.] 

Fourth:  The  employer  is  expressly  given  the  right  t( 
have  an  injunction  to  prevent  any  violation  by  the  em 
ployee.      [Contract  Article   11,   R.    17.] 


Thus  during  suspension  the  employee  can  gain  no  live 
lihood,  nor  can  he  wait  out  the  duration  of  the  contract 

Appellant,  contending  that  Cole  had  violated  the  s 
called  "morals  clause"  [Contract  Article  5,  R.  12],  pur 
ported  to  suspend  him  under  the  provisions  of  Contrac 
Article  11,  quoted  above. 


re 
c. 

iO 
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Appellee  contends: 

(a)  There  is  no  right  to  suspend  for  a  violation 
of  the  "morals  clause." 

(b)  The  language  of  the  contract  shows,  and  the 
contemporaneous  construction  of  the  contract  by  the 
parties  shows,  that  political  conduct  and  the  effect  of 
the  public  reaction  thereto  were  exempted  from  the 
"morals  clause." 

(c)  A  right  to  suspend  at  the  employer's  discretion 
is  not  the  same  as  a  right  to  suspend  in  compliance 
with  contract  with  a  combination  of  employers. 

(d)  In  any  and  all  events  the  conditions  imposed 
by  appellant  for  relief  from  suspension  render  the 
suspension  void. 

(a)  There  can  be  no  suspension  for  a  violation  of  the 
'morals  clause."  We  direct  attention  first  to  the  fact  that 
\rticle  8  of  the  agreement  specifically  gives  the  producer 
:he  right  to  suspend  for  the  employee's  incapacity;  Article 
}  likewise  gives  the  producer  the  right  to  suspend  if  its 
operations  are  impeded  by  force  majeur. 

Neither  of  these  articles  is  pertinent  except  to  illustrate 
:he  difference  in  language  used  in  Article  11.  This  article 
ioes  not  use  the  word  "suspend";  it  gives  the  employer 
:he  right  to  refuse  to  pay  compensation. 

The  right  to  refuse  to  pay  compensation  is,  of  course, 
he  right  to  apply  economic  pressure  in  order  to  assure  the 
mployer  that  he  will  have  performance  by  the  employee 
n  accordance  with  the  employee's  undertakings.  What 
Is  contemplated  by  Article  11  is  a  breach  of  a  continuing 
mature.  This  is  manifested  by  the  use  of  such  language 
s  the  employee's  "failure,  refusal  or  neglect."  The  lan- 
guage is  aimed  at  inaction  rather  than  malfeasance.     It 
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cannot  deal  with  a  case  where  the  employee  commits  a 
single  affirmative  act  constituting  a  breach,  unless  there  is 
something  which  the  employee  has  the  obligation  and  the 
power  thereafter  to  do  in  order  to  remedy  the  breach. 

Thus  a  reading  of  Article  11,  having  in  mind  the  con- 
trasting language  of  Articles  8  and  9,  and  having  in  mind 
the  practical  ends  to  which  the  contract  must  be  aimed, 
leads  only  to  the  conclusion  that  the  right  to  refrain  from 
making  payments  of  compensation  may  be  exercised  only1 
in  those  situations  in  which  it  lies  within  the  power  of 
the  employee  to  remedy  his  breach.  Otherwise,  the  right 
to  suspend  payment,  and  to  continue  to  extend  the  con 
tract  for  the  period  of  suspension  in  a  case  in  which  it  is 
beyond  the  power  of  the  employee  to  remedy  the  situation, 
would  give  the  employer  the  right  to  remove  the  labor  and 
talent  of  his  employee  from  the  market  forever. 

(c)  The  Language  of  the  Contract,  the  Contemporaneous  Conn 
struction  of  the  Contract  by  the  Parties  and  the  Public 
Policy  of  the  State  of  California  Show  That  Political  Con- 
duct Was  Exempt  From  the  Morals  Clause. 

Statutory  law,  so  far  as  relevant  to  a  contract,  is  deemed 
to  be  written  into  it.      (Stockton  Savings  Bank  v.  Mas- 
sanet,  18  Cal.  2d  200,  206,  114  P.  2d  592;  Guardianship 
of  Owmjuian,  4  Cal.  2d  659,  661,  52  P.  2d  220;  Mott  v  | 
Cline,  200  Cal.  434,  446,  253  Pac.  718.) 

California  Labor  Code,  Sections  1101,  1102  and  110: 
forbids  the  use  by  an  employer  of  the  employment  rela-  i 
tionship  to  control  or  even  to  influence  the  political  actior 
or  activity  of  his  employees.  And  this  language  of  th< 
Labor  Code  has  been  held  to  be  imported  into  contracts  o: 
employment,  so  as  to  permit  a  suit  by  an  employee  agains 
his  employer  on  the  contract  of  employment  where  tin 
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employer  violates  these  provisions.     {Lockheed  v.  Superior 
■Court,  28  Cal.  2d  481,  486,  171  P.  2d  21,  22.) 

Furthermore  as  if  to  make  this  contention  explicit, 
Article  15  of  the  Contract  [R.  22]  provides  that  whenever 
ithere  is  any  conflict  between  any  provision  of  the  agree- 
ment and  any  statute,  the  latter  shall  prevail,  and  the 
agreement  shall  be  curtailed  to  the  extent  necessary  to 
ibring  it  within  the  legal  requirements. 

Reading  the  morals  clause  with  Article  15  of  the  con- 
tract and  with  the   Labor  Code,   the  conclusion   is  com- 
pelled that  the  general  language  of  the  morals  clause  was 
not  intended  to  include  conduct  in  the  field  of  politics. 
Appellant  itself  construes  Cole's  conduct  as  being  political 
in  its  argument  based  on  the  attitude  of  the  public  toward 
Communists,  although  this  argument  is  founded  on  nar- 
row colloquial  usage  of  the  word.    The  Labor  Code  being 
i  remedial  statute  and  designed  to  effect  a  beneficent  social 
policy  should  be  construed  broadly  rather  than  narrowly. 
There  can  be  little  doubt  that  Cole's  conduct  was  "politi- 
:al"  in  the  highest  sense  of  the  word.     [Cole's  conduct  be- 
fore the  Committee  asserted  what  he  believed  to  be  the 
ights  of  a  citizen  with  relation  to  his  government.]   For 
ixample  of  the  use  of  the  word  "politics"  as  a  course  or 
ne  of  activity  consistent  with  a  theory  of  political  phi- 
sophy  see  Section  1  of  the  California  Political  Code  de- 
ining  the  contents  thereof;  Lindsay  Rogers,  in  the  Ency- 
lopedia  of  the  Social  Sciences,  Volume  VI,  page  24,  say- 
ig  that  politics  embraces  the  relations  between  the  State 
nd  the  individual  and  in  this  sense  is  practically  synono- 
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mous  with  political  philosophy;  see  In  re  Kemp,  16  Wise,  j 
382,  at  419;  Norton  v.  Letton,  111  Southwestern  2d  1053, 
1057,  271  Ky.  353.    See  also  Fisher  v.  Masters,  83  P.  2d 
212,  217,  29  Cal.  App.  2d  66,  67;  Commonwealth  v.  Mc-  I 
Carthy,  85  A.  L.  R.  1141,  1144,  183  Northeastern  495, 
281  Mass.  261 ;  People  Ex.  Rel.  v.  Morgan,  90  111.  558,, 
562;  Dorsett  v.  State,  289  Pac.  298,  304,  106  Cal.  App.  j 
416;  United  States  v.  Wiirzbach,  31  F.  2d  774;  Friendly  \ 
v.  Olcott,  123  Pac.  53,  56,  61  Ore.  580;  Lucker  v.  Curtis,  I 
136  P.  2d  978,  983,  64  Ida.  498;  Blackman  v.  Stone,  V 
Fed.  Supp.  102,  107. 

And  yt  is  axiomatic  that  the  best  test  of  the  meaning  of  j 
the  language  of  a  contract  is  to  be  found  in  the  practical 
and   contemporaneous   construction   of    it   by   the   parties, 
themselves.     Here  there  can  be  no  doubt  at  all  that  the 
defendant  did  not  consider  either  Mr.  Cole's  alleged  poi 
litical   unorthdoxy,   or   the   public   reaction   thereto   to  b( 
matters  within  the  sweep  of  the  morals  clause.     At  the 
very  time  when  this  same  House  Committee  was  demand 
ing  Cole's  discharge  because  of  his  alleged  affiliations  an( 
at  the  very  time  that  public  excitement  was  high  with  re 
spect  thereto,  this  employer,  by  its  repeated  declarations 
showed   it  never   believed   that   the   morals   clause   of   it 
contract  embraced  any  of  the  matters  which  it  now  relie 
upon  as  the  purported  justification  for  this  violation  by  i 
of  the  employment  agreement.     Its  own  construction  o 
its   terms  belies  the  whole  argument   and   reveals   it  fo 
what  it  essentially  is — a  belated  attempt  to  excuse  the  in 
excusable. 
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(d)  Apart  From  the  Verdicts,  the  Undisputed  Evidence  Re- 
quired Judgment  for  the  Plaintiff,  for  There  Was  No  Right 
to  Suspend  at  the  Direction  of  a  Combination  of  Em- 
ployers. 

The  power  to  suspend  or  to  refuse  to  pay  salaries  is  a 
delicate  power.  Even  in  the  most  obvious  cases  it  verges 
on  the  border  of  what  should  not  be  permitted  under  sound 
public  policy,  because  it  deprives  an  employee  of  the  op- 
portunity to  make  a  living  and  deprives  the  public  of  the 
fruits  of  the  employee's  labor.  In  this  case  the  public 
,>vould  lose  the  benefits  of  the  creative  efforts  of  an  estab- 
lished writer.  Under  these  circumstances,  the  right  of 
in  employer  to  suspend  should  be  narrowed  to  its  legiti- 
nate  ends. 

i  In  the  present  case  the  undisputed  evidence  showed 
'dearly  that  Loew's,  in  suspending,  was  not  acting  under 
;ts  own  discretion  but  was  acting  under  the  coercive  ef- 
iect  of  a  combination  of  motion  picture  producers.  [R. 
[39.]  A  proper  construction  of  the  morals  clause  and  the 
|mployment  contract  as  a  whole  should  forbid  such  a  sus- 
ension. 

"The  employee  has  manifest  interest  in  the  free- 
dom of  the  employer  to  exercise  his  judgment  with- 
out illegal  interference  or  compulsion  and,  by  the 
weight  of  authority,  the  unjustified  interference  of 
third  persons  is  actionable  although  the  employment 
is  at  will." 

Truax  v.  Raich,  239  U.  S.  33,  38,  60  L.  Ed.  131,  36 

S.  C.  7. 
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And  in  the  same  case  it  was  said : 

"The  fact  that  the  employment  is  at  the  will  of  the 
parties,  respectively,  does  not  make  it  one  at  the  will 
of  others." 

239  U.  S.  38. 

See,  also, 

DeMarais  v.  Strieker,  152  Or.  362,  53  P.  2d  715. 

The  last  cited  case  distinguishes  between  the  free  exer- 
cise of  a  right  to  terminate  by  an  employer  and  a  termina- 
tion which  is  caused  by  improper  interference  of  others. 

(e)  In  Any  and  All  Events,  the  Conditions  Imposed  by  the 
Employer  Were  Such  as  to  Render  the  Purported  Sus- 
pension Void. 

The  notice  of  suspension  advised  Cole  that  the  suspen 
sion  would  continue  until  (1)  Cole  had  been  acquitted  on 
purged  of  contempt;  and  (2)  he  declared  under  oath  hd 
was  not  a  Communist. 

It  is  obvious  that  appellant  did  not  have  the  power  t< 
impose  these  conditions.  Nothing  in  the  contract  gives  t< 
the  employer  the  right  to  demand  any  of  these  acts  on  th 
part  of  appellee,  and  the  power  to  suspend  is  given  onl; 
for  the  purpose  of  compelling  performance  of  those  dutie 
undertaken  by  the  employee,  not  additional  duties. 

Every  contract  by  which  one  is  restrained  from  engag 
ing  in  a  lawful  profession  is  void,  unless  the  case  fal'; 
within  one  of  the  recognized  exceptions,  as  in  the  cas 
of  a  sale  of  good  will.  Every  contract  which  forbids  or 
to  practice  a  lawful  profession  for  an  indefinite  period  ( 
time  is  automatically  void.  (Business  and  Profession 
Code  1660  (formerly  Civil  Code  1673) ;  More  v.  Bennei 
40  Cal.  251;  Wright  v.  Rider,  36  Cal.  342;  Callahan 


■  b 
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Donnally,  45  Cal.  152;  Hunter  v.  Superior  Court,  97  P.  2d 
492,  36  Cal.  App.  2d  100;  Gets  Bros.  &  Co.  v.  Federal 
Salt  Co.,  81  Pac.  416,  147  Cal.  115;  Vulkan  Powder  Co. 
v.  Hercules  Powder  Co.,  (31  Pac.  581),  96  Cal.  510;  Mar- 
tin v.  Hawley,  50  S.  W.  2d  1105;  Wisconsin  Ice  and  Coal 
Co.  v,  Lueth,  213  Wis.  42,  250  N.  W.  819;  Summitt  Bak- 
ing Co.  v.  Bahrehns,  251  N.  W.  826,  125  Neb.  718,  251 
N.  W.  826;  Supermaid  Cookware  Corp.  v.  Hamil,  50  F. 
2d  830,  certiorari  denied  284  U.  S.  677,  76  L.  Ed.  572,  52 
S.  C.  138;  Walker  Coal  and  Ice  Co.  v.  Westerman,  263 
Mass.  235,  160  N.  E.  801 ;  May  v.  Lee,  28  S.  W.  2d  202.) 

Furthermore,  the  demand  that  Cole  state  on  oath  that 
he  is  not  a  Communist  cannot  be  made  a  condition  of 
suspension.  Waiving  for  the  moment  the  question  whether 
lit  might  be  made  a  ground  of  termination,  it  is  obvious 
:hat  to  suspend  an  employee  until  he  shall  declare  under 
path  he  is  not  a  Communist  might  conceivably  deprive  him 
pf  the  right  to  earn  a  living;  for  if  a  man  were  a  Com- 
nunist  (which  this  employer  had  previously  repeatedly 
taid  was  of  no  concern  to  it),  he  could  not  work  for 
^oew's  Inc.  nor  for  any  other  employer  unless  he  were 
yilling  (1)  to  perjure  himself  or  (2)  to  change  his  private 

lolitical  belief  to  suit  his  employer. 

i 

Appellee  insists  however  that  the  imposition  of  this  con- 
ition  was  beyond  the  powers  of  the  employer.  It  is  in 
irect  contravention  of  California  Labor  Code  Sections 
flOl,  1102  and  1103.7  {Lockheed  Aircraft  Corp.  v.  Su- 
terior  Court,  supra.) 


7Section   1102  provides: 

"Coercing  or  Influencing  Political  Activities  of  Employees. 
No  employer  shall  coerce  or  influence  his  employees  through 
or  by  means  of  threat  of  discharge  or  loss  of  employment  to 
adopt  or  follow  or  refrain  from  adopting  or  following  any  par- 
ticular course  or  line  of  political  action  or  political  activity." 
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Should  the  employment  contract  conceivably  be  subject 

to   a   construction   which   would   permit   the   employer   to 

control    his    employee's    politics,    that    construction    must 

needs  be  avoided  unless   (which  is  not  the  case  here)  no 

other  construction  is  possible.    Any  contract  by  which  one 

is  given  power  to  determine  the  political  conduct  of  another 

i 
would  be  void.     (Restatement  of  Contracts,  Section  567.) 

Contracts  which  tend  to  influence  the  political  integrity 
of  the  citizen  by  means  of  offers  of  financial  benefit  are 
void.  (Martin  v.  Wade,  37  Cal.  168;  Newell  v.  Purdy, 
36  Wis.  213;  Spayd  v.  Ringing  Rock  Lodge,  270  Pa.  67, 
113  Atl.  70;  Nichols  v.  Mudgett,  32  Vermont  543.) 

The  condition  stated  in  the  notice  of  suspension,  that 
Cole  purge  himself  of  contempt,  requires  Cole  to  do  th( 
impossible.  There  is  no  provision  for  purging  oneself  oi 
contempt  of  Congress. 

Furthermore  the  alternative,  that  Cole  be  acquitted  o? 
contempt  was  beyond  the  power  of  the  employer  to  exact 
Although  it  cannot  be  doubted  that  Cole  would  seek  to  b< 
acquitted,  it  did  not  lie  within  his  power  to  determin 
whether  he  would  or  would  not  be  acquitted.  Further 
more,  does  the  inclusion  of  this  condition  mean  that  i 
Cole  is  not  acquitted,  but  is  convicted,  the  suspension  goe 
on  forever? 

For  each  of  the  reasons  asserted,  the  suspension  mm 
be  held  to  be  void. 

If  the  Court  agrees  with  the  foregoing,  the  appeal  is  di; 
posed  of.  The  asserted  errors  in  the  District  Court's  ii 
structions  and  rulings  on  evidence  are  then  immaterial  b 
cause  no  issue  of  fact  is  presented. 
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II. 

The  Instructions  Were  Free  From  Error  and  in  Any 
Event  No  Prejudice  to  Appellant  Is  Shown. 

Appellant's    argument    (Appellant's    Brief    pp.    68-69) 
that  one  first  in  default  cannot  enforce  a  contract  is  an 
incomplete  statement  of  a  principle  not  applicable  to  the 
present  appeal.     The  principle  urged  by  appellant  is  valid 
in  a  case  in  which  one  has  been  guilty  of  a  breach  giving 
rise  to  a  right  to  terminate  the  contract,  and  the  other  on 
being  sued  for  his  own  default  elects  to  assert  the  plain- 
tiff's prior  breach  as  a  defense.     But  in  the  case  at  bar, 
appellant,  far  from  terminating  the  contract,  has  purported 
to  suspend  appellee,  and  thus  to  assert  a  right  under  the 
:ontract  itself.     Appellant's  argument  therefore  amounts 
:o  saying  that  appellant  may  look  to  the  contract  to  de- 
"ive  a  benefit  from  it,  but  appellee  may  not  do  so.     That 
s  not  the  law.     One  who  acts  in  recognition  of  the  ex- 
stence  of  a   contract   is  himself   bound   by   it.      (United 
States  Potash  Co.  v.  McNutt,  70  F.  2d  126  (C.  C.  A.  10, 
;.934)  ;   17  Corpus  Juris  Secundum  929;   Goudal  v.  De- 
Mille  Pictures,  118  Cal.  App.  407,  5  P.  2d  432.) 

The  effect  of  the  foregoing  principle  is  that  appellant 
annot  rely  on  any  breach  or  default  by  Cole  as  a  defense 
3  this  action.  Having  elected  not  to  terminate  the  con- 
pet  but  to  assert  a  right  which  depends  on  the  continued 
xistence  of  the  contract,  appellant  must  rely  on  the  ef- 
fectiveness of  the  suspension. 
The  jury's  determinations  and  the  Court's  findings  each 
ipport  the  judgment,  and  therefore  the  claimed  errors 
egarding  instructions,  even  if  found  to  exist,  are  without 
jibstance. 

;  Although  at  the   time  of   answering  the   appellant   re- 
vested a  jury  trial  on  all  of  the  issues,  appellant  receded 
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from  this  position  and  submitted  requests  for  special  ver- 
dicts pursuant  to  Rule  49(a).  [R.  131,  et  seq.]  The  gist 
of  the  proposed  special  verdicts  would  have  submitted  to 
the  jury  the  determination  of  whether  Cole  had  violated 
the  morals  clause  of  his  employment  contract.  The  ap- 
pellant submitted  five  such  interrogatories,  each  asking 
whether  the  appellee  had  committed  a  specifically  described 
act  which,  if  found  in  the  affirmative,  would  have  consti- 
tuted a  breach  of  his  employment  contract.  The  Court 
gave  the  substance  of  these  interrogatories  to  the  jury, 
although  it  reduced  the  number  to  three.      [R.  919.] 

In  addition  to  the  special  interrogatories  requested  by 
appellant,  the  Court  submitted  an  interrogatory  relating 
to  waiver,  the  substance  of  which  was  requested  by  the 
appellee.     [R.  920.] 

All  of  these  interrogatories  were  answered  favorably  tc 
the  appellee.  This  is  to  say  that  the  jury  found,  first 
that  the  appellee  had  not  violated  his  employment  contract 
and,  second,  that  if  he  had,  the  conduct  of  the  appellan 
constituted  a  waiver  of  the  right  to  act  on  the  breach.  I 
is  important  to  observe  that  these  two  determinations  over 
lap.  Even  if  only  one  stands,  the  judgment  must  be  af( 
firmed.  If  there  has  been  no  breach  by  the  appellee  th 
purported  suspension  was  ineffective.  And  even  if  ther 
had  been  a  breach,  Loew's  had  waived  the  right  to  sus 
pend,  and  its  subsequent  purported  suspension  could  onl 
be  ineffective. 

It  should  further  be  observed  that  although  it  was  tb 
appellant  who  initiated  the  request  for  special  verdict.1 
the  appellant  at  the  same  time  requested  instructor 
which  would  have  been  appropriate  only  to  the  submissio 
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to  the  jury  of  a  general  verdict.      [See  for  example  de- 
fendant's requested  instruction  No.  7,  R.  128-129.  ]8 

It  is,  however,  important  to  bear  in  mind  the  fact  that 
the  jury  was  not  requested  to  return  a  general  verdict. 
The  jury's  duties  were  limited  to  answering  the  four  spe- 
cial interrogatories.  Accordingly,  error  alleged  to  exist  in 
the  charge  to  the  jury  is  not  worthy  of  consideration  on 
this  appeal  unless  it  can  also  be  shown  that  the  error 
prejudicially  affected  the  jury  in  determining  the  inter- 
rogatories submitted  to  it.  (Roller  v.  Kling,  150  Ind.  159, 
49  N.  E.  948;  Woolen  v.  Wire,  110  Ind.  251,  11  N.  E. 
,236;  Board  of  Commissioners  v.  Bonebrakc,  146  Ind.  311, 
45  N.  E.  470.) 

The  Reference  to  the  Law  of  Libel  Was  Carefully  Directed  to 
the  Issue  Submitted  to  the  Jury. 

The  gist  of  appellant's  argument  under  Specification  of 
irror  No.  12  (Appellant's  Brief  pp.  70  et  seq.)  is  that 
he  instructions  relative  to  libel  were  abstract  and  irrele- 
vant. The  argument  is  unfounded.  The  language  of  the 
nstruction  selected  by  appellant  for  quotation  in  the  brief 
foes  not  fairly  represent  the  charge,  as  we  shall  show. 
\s  given,  the  instruction  itself  was  pertinent  to  the  issues 
,nd  directed  the  attention  of  the  jury  to  the  interrogatories. 
In  these  special  interrogatories,  submitted  by  appellant, 
ie  jury  was  asked  to  determine  whether  Cole's  conduct 
l  connection  with  the  hearing  was  such  as  to  bring  or  tend 
p  bring  Cole  into  public  scorn  or  tend  to  shock  the  com- 


mit is  said  in  some  authorities  that  to  charge  generally  a  jury 
'rich  is  directed  to  return  a  special  verdict  is  improper  but  harm- 
(See  authorities  collected  at  5  C.  J.  S.  1137.)  If  any  defect 
as  thus  injected  into  the  proceedings,  it  was  invited  by  the  appel- 
ant. 
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munity.  [R.  163-164.]  One  of  the  questions  asked  by 
the  Committee  was  whether  Cole  was  a  Communist.  In 
the  light  of  current  agitation  concerning  Communism  it 
was  not  only  relevant  but  necessary  that  the  exact  place 
in  the  case  of  Cole's  politics  be  explained  to  the  jury.  The 
Court  made  it  plain  that  its  instruction  arose  from  the  | 
question  asked  of  Mr.  Cole  by  the  Committee.  [R.  915.] 
The  Court  charged  the  jury  that  to  call  a  man  a  Com- 
munist is  to  expose  the  person  to  scorn  in  the  eyes  of  the 
public.  This,  indeed,  is  the  very  basis  for  appellant's  de- 
fense,  and  if  the  instruction  were  in  fact  irrelevant,  thi 
error  would  be  favorable  to  appellant. 

However  that  may  be  the  Court  went  on  to  explain: 

"You  are  to  bear  these  facts  in  mind  in  judging 
whether  the  conduct  of  the  plaintiff  was  as  chargec 
by  the  defendant.  And,  in  determining  this  matter 
you  are  to  bear  in  mind  the  following  facts  and  addil 
tional  instructions.''     [R.  915-916.] 

Thus  the  purpose  of  the  instruction  and  its  bearing  oi 
appellant's  interrogatories  were  pointedly  explained  to  thi 
jury. 

Appellant  seeks  to  discover  error  in  the  charge  that  n 
one  has  proved  Cole  to  be  a  Communist. 

The  appellant  had  repeatedly  declared  to  the  invest 
gators  and  to  appellee  that  it  did  not  give  a  "damn 
whether  appellee  was  or  was  not  a  Communist;  that  it  di 
not  care  what  people  wrote  or  said  about  Mr.  Cole 
politics;  that  it  was  concerned  only  with  Mr.  Cole's  wor 
as  a  screen  writer  and  that  his  work  was  excellent.  Tl 
Court  could  therefore  have  given  the  jury  instructioi 
much  more  favorable  to  the  appellee  than  those  given,  f< 
the  evidence  as  shown  uncontrovertedly  took  the  questic 
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of  appellee's  politics  out  of  the  case.  The  appellee's  own 
declarations  on  the  subject  amounted,  at  a  minimum,  to  a 
practical  construction  of  the  morals  clause  as  not  includ- 
ing anything-  bearing  on  Mr.  Cole's  political  affiliations, 
whatever  they  might  be.  The  instruction,  however,  merely 
states  that  Mr.  Cole's  actual  political  affiliation  was  not 
an  issue  in  the  case. 

"These  principles  should  be  borne  in  mind  by  you 
in  considering  the  testimony  in  this  case  in  which 
reference  was  made  as  to  certain  accusations  made 
against  the  plaintiff  in  certain  publications  and  be- 
fore the  Committee  which  were  repeated  and  dis- 
cussed in  the  presence  of  some  of  the  defendant's 
representatives.  You  were  admonished  at  the  time 
when  these  accusations  were  repeated  here  and  I  ad- 
monish you  again  now  that  they  are  to  be  considered 
only  as  having  been  made  and  that  no  one  has  proved 
in  this  lawsuit  that  these  accusations  are  true.  In- 
deed, the  truth  of  these  accusations  is  not  an  issue 
in  the  case."     [R.  916-917.]9 

Furthermore,  no  prejudice  appears.  If  the  instructions 
were  indeed  irrelevant,  they  could  scarcely  affect  the  jury's 
dear  determination  of  the  special  interrogatories.  Review- 
ing courts  will  not  lightly  reverse  for  giving  abstract  in- 


9  Appellant's  brief  states: 

"And  then,  as  if  to  leave  no  doubt  of  this  negation  of  de- 
fendant's theory  of  the  case,  the  jury  was  told  that  the  charge 
of  Communism  against  plaintiff  had  not  been  proved.  .  .  . 
In  the  context  in  which  that  sentence  appears  in  the  charge,  it 
could  have  been  taken  as  nothing  else  but  a  direction  that  the 
defense  was  without  support  in  the  evidence."  (Appellant's 
Opening    Brief,    p.    73.) 

Is  this  intended  to  mean  that  appellant's  justification  for  its  at- 
tempted suspension  was  the  alleged  fact  that  Cole  was  a  Communist? 
f  so,  nothing  in  the  pleadings  or  in  the  record  supports  such  a 
heory. 
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structions.  (Compare  Beaver  v.  Taylor,  68  U.  S.  637, 
17  L.  Ed.  601,  with  Johnson  v.  Jones,  66  U.  S.  209,  V 
L.  Ed.  117.)  Appellant  asserts  that  these  instructions 
were  prejudicial,  but  does  not  show  in  what  respect  or 
how,  even  if  irrelevant,   appellant  was  injured  by  them 

The  Instruction  Relative  to  the  Legal  Status  of  the  Communisi    i 
Party  in  California  Was  Free  From  Error. 

The  argument   (relative  to  appellant's   Specification  of;  I. 
Error  No.  12,  Appellant's  Opening  Brief  p.  74  et  seq.)  re- 
veals the  underlying  strategy  of  the  defense  in  the  Dis- 
trict Court.     In  this  action  on  an  employment  contract   |i 
brought  by  an  employee  whom  appellant  did  not  discharge 
but  kept  tied  to  it  by  suspension,  appellant  sought  to  try  u 
the  Communist  Party  for  advocating  the  overthrow  of  our 
government  and  for  acting  as  agent  for  a  foreign  power 
In  suspending  Cole,  it  did  not  charge  him  with  being  i 
Communist  nor  did  it  place  the  suspension  on  that  ground 
When  first  told  by  the  Committee  to  fire  Cole  as  a  Com 
munist  it  refused  to  do  so  because  "the  studio  policy  i.   I 
we  don't  give  a  damn  what  people  write  or  say  about  Mr 
Cole's  politics."    When  asked  by  Eric  Johnston  not  to  em 
ploy  proven  Communists  it  refused  because  "To  do  so  wa 
an  illegal  conspiracy,  and  so  in  its  notice  of  suspension  i 
charged   Cole   with    having   brought   himself    into    publi 
scorn." 

The  instruction  here  complained  of  was  aimed  directl 
at  a  determination  of  the  issue  submitted  by  appellant  i 
the  form  of  interrogatories.  W'hat  was  at  issue  wa 
whether  Cole's  conduct  before  the  Committee  brought  hii 
into  public  scorn  and  contempt.  The  question  was  tl 
state  of  public  opinion  in  relation  to  Cole's  conduct  b< 
fore  the  House  Committee,  not  some  determination  by 


jury  after  presentation  of  specially  adduced  evidence  con- 
cerning Communists'  aims  and  loyalties. 

We  respectfully  submit  it  was  the  duty  of  the  Judge 
to  prevent  this  action  on  contract  from  becoming  a  forum 
for  denouncing  Communism  and  to  prevent  allowing  the 
jury  to  become  incited  by  reason  of  irrelevant  political 
questions  [see  comments  of  District  Judge,  R.  616], 
particularly  where  as  here  appellant  had  repeatedly  de- 
clared that  it  considered  such  political  questions  irrelevant 
to  any  of  its  private  contracts  with  its  employees. 

The  Court's  instruction  was  not  one  of  which  appellant 
can  complaint.  It  dealt  with  the  state  of  the  law  relating 
to  Communists  in  California,  and  with  declaration  of  judi- 
cial notice  concerning  that  subject.  (McKelvey,  Evidence, 
pp.  58-64;  Viemeister  v.  White,  179  N.  Y.  235,  72  N.  E. 
¥/ ';  Stnlts  v.  Cousins,  242  Fed.  794;  Old  Colony  Trust  Co. 
v.  Welch,  25  Fed.  Supp.  45.)  It  indeed  gave  the  appel- 
lant more  than  its  own  employment  policies  embraced. 

There  was  no  inconsistency  between  the  rulings  exclud- 
ng  evidence  concerning  the  aims  and  purposes  of  the 
Communist  Party  and  the  charge  dealing  with  the  legal 
status  of  the  Communist  Party  and  telling  the  jury  that  to 
'.all  a  man  a  Communist  was  libelous  per  se.  The  rulings 
>n  the  evidence  and  the  instructions  to  the  jury  were 
trictly  consistent  not  only  with  each  other  but  also  with 
he  grounds  of  suspension  framed  by  appellant.  Having 
hosen  to  suspend  (or  to  seek  to  suspend)  because  of  the 
ffect  of  Cole's  conduct  on  the  public,  it  was  proper  to 
orbid  presenting  to  the  jury  special  evidence  concerning 
he  principles  and  policies  of  the  Communist  Party;  the 
paction  of  the  public  should  be  based  on  common  knowl- 
dge,  not  on  proof  of  particulars  known  or  claimed  to  be 
nown  by  an   "expert." 


—44— 

What  a  court  of  last  resort  had  said,  which  was  what 
the  instructions  covered,  was  in  the  public  domain  and 
might  be  considered  in  determining  the  state  of  public 
opinion. 

Appellant  further  argues  that  the  Court  should  have 
instructed  the  jury  that  membership  in  the  Communist 
Party  constituted  a  violation  of  the  Criminal  Syndicalism 
Act.  But  no  decision  holds  that  such  membership  vio- 
lates the  law.  The  Court's  instructions  were  properly 
limited  to  the  state  of  the  declared  law  as  of  the  time  of 
plaintiff's  conduct.  A  determination  in  1948  as  to  the 
Communist  Party  could  not  possibly  affect  public  opinion 
in  1947,  when  the  declared  law  was  stated  in  Schneider- 
man  v.  United  States,  320  U.  S.  118,  87  L.  Ed.  1796,  63' 
S.  Ct.  1333;  Bridges  v.  Wixon,  326  U.  S.  135,  89  L.  Ed.' 
2103,  65  S.  Ct.  1443,  and  Communist  Party  v.  Peek,  20 
Cal.  2d  536,  127  P.  2d  889  (1942). 

The  Pre-Trial  Order  Did  Not  Preclude  the  Court  From  Charg- 
ing the  Jury  Concerning  Facts  Stipulated  by  the  Parties. 

Appellants  argue  it  was  error  to  submit  to  the  jury  the 
interrogatory  relating  to  waiver,  on  the  ground  that  th( 
pre-trial  order  did  not  state  that  such  an  issue  remained  foi 
determination.  (Appellant's  Opening  Brief  p.  78.)  We  re 
spectfully  submit  that  the  argument  is  unfounded. 

The  pre-trial  order  contains  the  following  stipulation: 
of  the  parties: 

"(K)  Plaintiff  well  and  truly  performed  all  writ 
ing  services  required  of  him  until  on  or  about  De 
cember  2,  1947. 

(L)  Defendant  Loew's  Incorporated  well  and  trul 
performed  each  and  every  obligation  of  said  agree 


ments  on  its  part  to  be  performed  until  December  2, 
1947, 

(M)  On  or  about  December  2,  1947,  defendant 
Loew's  Incorporated  delivered  to  plaintiff  a  certain 
written  notice,  a  copy  of  which  is  attached  hereto 
and  marked  'Plaintiff's  Exhibit  3.'  Since  the  delivery 
of  said  notice  neither  plaintiff  nor  defendant  Loew's 
Incorporated  has  rendered  any  performance  under 
said  agreement;  but  plaintiff  has  been  and  is  ready 
and  willing  to  render  his  said  services. 

(N)  On  October  30,  1947,  plaintiff  Lester  Cole 
appeared  as  a  witness.     .     .     ."     [R.  78-79.] 

Thus  the  principal  facts  forming  the  basis  for  the  waiver 
vere  in  evidence  by  stipulation,  that  is,  without  objection 
pn  the  part  of  anyone.  Appellant  apparently  concedes  there 
vas  no  conflict  in  the  evidence  on  the  question  of  waiver.10 
This  being  so,  it  was  necessary  and  proper  for  the  Court 
io  instruct  the  jury  as  to  the  effect  of  this  evidence. 

I  For  their  argument  appellants  seek  support  in  an  analogy 
>etween  a  pre-trial  order  and  the  pleadings.  But  if  this 
.nalogy  is  good,  then  appellant's  argument  is  destroyed, 
because  F.  R.  C.  P.,  Rule  15(b)  permits  issues  outside 
he  pleadings  to  be  tried,  even  without  amendment  of  the 
leadings,  and  this  has  been  applied  in  an  action  by  an 
mployee  on  a  contract  of  employment.  (Lients  v.  Wheeler, 
13  F.  2d  767:  see  also  Franklin  v.  Columbia  Terminals, 
150  F.  2d  767;  Low  v.  Davidson,  113  F.  2d  364.) 

None  of  the  decisions  cited  by  appellant  as  to  the  effect 
f  a  pre-trial  order  holds  that  a  Court  cannot  submit  to 


10" Since  there  was  no  dispute  in  the  evidence  over  the  facts  as- 
imed  in  this  instruction,  it  amounted  to  a  direction  to  return  a 
^rdict  for  the  plaintiff."      (Appellant's  Opening  Brief,  p.  80.) 


—46— 

a  jury  or  itself  determine  an  issue  unless  it  has  been  speci- 
fied in  a  pre-trial  order;  the  decisions  merely  hold  tha' 
it  is  no  error  if  a  Court  declines  to  do  so.  In  effect,  i 
trial  court  in  the  exercise  of  its  discretion  may  bind  the 
parties  by  the  pre-trial  order;  but  the  pre-trial  order  ij 
not  binding  on  the  Court.  Indeed,  in  this  very  case,  th( 
interrogatories  submitted  by  appellant  contained  substan 
tial  departures  from  the  letter  of  the  pre-trial  order. 

Furthermore,  Rule  16,  on  which  appellant  relies,  doe? 
not  go  so  far  as  to  require  or  permit  a  statement  in  a  pre-i 
trial  order  of  what  issues  remain  for  determination.     Th< 
meaning  of  Rule  16  is  just  the  contrary.     It  is  to  dispose 
of  those  issues  concerning  which  agreement  is  had  or  ad<, 
missions  are  made.     The  rule  provides  that  the  Courts 
pre-trial  order  may  "limit  the  issues  for  trial  to  those  no< 
disposed  of  by  admissions  or  agreements  of  counsel."  Thia 
of  course  is  different   from   specifying  the   issues   to  bl 
determined  at  the  trial.     Thus,  all  issues  not  disposed  o: 
and  otherwise  relevant  to  the  controversy  remained  to  b 
determined  by  the  trial.     To  hold  otherwise  would  be  t< 
handicap  the  conduct  of  a  trial  unwisely  and  unnecessarily! 

The  Court  of  course  has  power  to  modify  a  pre-tria 
order  at  the  trial.  (Rule  16.)  It  is  of  some  importano 
to  note  that  while  Rule  15(b),  in  dealing  with  the  plead 
ings,  uses  the  word  "amendment,"  Rule  16,  in  dealin; 
with  a  pre-trial  order,  employs  the  concept  of  modifica 
tion.  Nothing  in  the  rule  requires  this  modification  t 
consist  of  an  amendment  to  the  order  itself.  The  order  o 
the  District  Court  submitting  to  the  jury  the  issue  c 
waiver  was,  in  effect  a  modification  of  the  pre-trial  ordei 
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(See  Jos.  Riedel  Glass  Works  v.  Keegan,  43  Fed.  Supp. 
153.)  It  would  be  ritualistic  to  hold  as  error  a  failure  to 
amend  the  pre-trial  order  itself;  and  in  view  of  the  stipu- 
lation by  the  parties  to  the  facts  themselves,  no  surprise 
or  prejudice  is  conceivable. 

The   Jury   Was   Properly   Charged   Relative   to   Waiver. 

Appellant  asserts  that  the  instructions  concerning  waiv- 
er were  erroneous  because  "retention  of  an  employee"  for 
la  short  time  does  not  amount  to  waiver  "even  when  done 
with  knowledge  by  the  employer  of  the  employee's  mis- 
conduct." (Appellant's  Opening-  Brief,  p.  80.)  The  argu- 
ment is  without  support  in  the  record,  because  the  Court's 
charge  went  significantly  further.  The  Court  instructed 
the  jury  it  could  find  a  waiver  if  Loew's  "put  him  [Cole] 
back  to  work,  and  accepted  his  services  with  the  intention 
of  accepting  Cole  as  its  employee  under  the  employment 
Contract."  [R.  910,  emphasis  added.]  The  authorities 
|:ited  by  appellant  are  not  in  point,  because  they  deal  with 
the  time  allowed  the  employer  for  investigation  before 
reaching  the  conclusion  to  condone  or  not  to  condone 
nisconduct.  Furthermore,  language  substantially  iden- 
:ical  in  effect  with  the  instruction  complained  of  has  been 
ipproved. 

In  re  Nagal,  278  Fed.  105 ; 

Goudal  v.  Dc  Mille,  118  Cal.  App.  407,  5  P.  2d  432; 

Leatherberry  v.  Odell,  7  Fed.  641 ; 

md  see: 

56  C.  J.  S.  433. 

Having   once   condoned   the   misconduct,    Loew's   could 
'lot  thereafter  rely  on  it.     (In  re  Nagal,  supra,  110.) 
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The  jury  was  charged  that  a  waiver  must  be  intentional 
[R.  910.]  Intention,  of  course,  can  be  known  only  by 
its  manifestations,  and  may  even  be  inferred  from  circum 
stantial  evidence.  (Majestic  Securities  Corp.  v.  Com'rs 
120  F.  2d  12,  C.  C.  A.  8.)  The  jury  was  charged  that  ; 
waiver  was  "such  conduct  of  the  employer  as  shows  hi, 
election  to  forego  the  right  to  suspend."    [R.  910.] 

The  argument  (Appellant's  Opening  Brief  p.  85)  re 
lating  to  estoppel  and  to  waiver  in  fntiiro  and  to  amend 
ment  of  written  contracts  is  based  on  a  misconception 
No  waiver  in  futuro,  amendment,  or  estoppel  is  involved 

It  is  true  that  the  right  to  suspend  could  not  arise  unti 
after  the  alleged  misconduct  occurred.  It  is  not  the  law 
however,  that  it  could  not  be  waived  in  advance.  (Se 
3  Williston  Contracts,  Section  689,  pp.  1987  et  seq.)1) 
But  in  any  event  so  far  as  the  waiver  of  the  right  to  susi 
pend  is  concerned,  the  instructions  dealt  explicitly  with  th 
situation  after  the  testimony.     [R.  909-910.] 

It  was  however  proper  for  the  Court  to  charge  th 
jury  concerning  the  effect  of  the  evidence  dealing  wit 
the  situation  prior  to  the  Washington  hearings.  Concec 
ing  for  the  purpose  of  argument  that  Loew's  could  not  i 
advance  waive  its  right  to  suspend,  it  could  of  cours 
waive  its  existing  and  continuing  right  to  exact  perfonr 
ance  in  a  particular  manner  by  Cole  of  his  duties  unde 
the  contract.     Anyone   entitled   to   performance,   or   to 


n" Wherever  the   promissee   has   allowed   a   legal   excuse    i 
arise,  relying  upon  express  or  implied  statements  of  the  prom 
sor  that  the  latter  would  not  avail  himself  of  the  excuse,  the 
is  waiver.     This  is  a  principle  distinct  from  the  ordinary  equi 
able    estoppel,    since   the    representation    is   promissory,    not 
misstatement  of  an  existing  fact."     (Ibid,  p.  1989.) 
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>articular  kind  of  performance,  may  give  it  up  either  by 
in  express  statement  to  that  effect  or  by  conduct  which 
;ays  the  same  thing.  (California  Civil  Code,  Section 
[511(3);  3  Williston  Contracts,  1958;  Rest,  Contracts, 
Section  88.  comment  (c).)  This  is  the  meaning  and 
ipplication  of  the  Court's  instructions  dealing  with  the 
ime  before  the  hearings.  [R.  9-7-908.]  These  instruc- 
ions  go,  not  to  the  question  whether  there  was  a  waiver 
)f  the  right  to  suspend  because  of  Cole's  misconduct,  but 
jo  the  question  whether  there  was  any  misconduct.  Cer- 
ainly  if  Cole  had  been  led  to  believe  that  his  employers 
permitted  him  to  act  as  he  thought  proper,  his  behavior 
'ould  scarcely  give  rise  to  contractual  rights  based  on 
nisconduct.  The  Court  made  it  perfectly  clear  that  this 
^as  the  meaning  and  application  of  the  instruction. 

"An  employee  has  a  right  to  rely  on  statements  of 
the  officers  and  representatives  of  a  corporation  by 
which  he  is  employed  in  determining  whether  a  cer- 
tain course  of  conduct  would  violate  his  obligations 
as  an  employee. 

"If  an  employer  by  his  words  and  acts  leads  an 
employee  to  believe  that  certain  conduct  by  the  em- 
ployee will  not  be  considered  a  violation  of  his  em- 
ployment obligations,  and  the  employee,  in  good  faith, 
acts  in  such  belief,  then  the  employer  may  not  there- 
after be  allowed  to  treat  such  conduct  as  a  breach  of 
the  employee's  obligations."     [R.  907.] 

■The  Court's  instructions  are  admirably  arranged  in 
C.ronological  order,  dealing  first  with  the  period  before 
tie  hearings,  with  the  right  of  Loew's  to  instruct  Cole 
Q  his  behavior  in  Washington  [R.  909],  and  finally  with 
tie  period  after  the  hearings.  [R.  910.]  All  of  this  was 
rectly  relevant  to  the  interrogatories. 
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Appellant's  Misconception  of  the  Instructions  Pervades  Its 
Argument  (p.  88)  That  the  Instruction  Excluded  Justifi- 
cation for  Plaintiff's  Belief. 

The  instruction  dealing  with  the  situation  prior  to  the 
hearings  was  pointed,  as  we  had  said,  to  the  questior 
whether  there  was  a  breach  at  all.  The  statements  of  Mr 
Mannix  and  Mr.  Mayer  to  the  representatives  of  the 
House  Committee  concerning  their  official  view  of  Mr 
Cole's  alleged  political  affiliations  and  the  effect  of  tha" 
affiliation  upon  his  employment  by  Loew's  were  admissible 
to  show  that  the  parties  never  contemplated  that  the  ac 
complained  of  by  the  employer  on  December  2,  1947,  was 
of  the  kind  which  would  give  rise  to  the  right  of  terminal 
ing  compensation  or  employment  under  the  "moral: 
clause."  Thus  it  was  not  necessary  to  instruct  the  jury  oi 
the  ingredients  of  estoppel.12  Parker  v.  Funk,  185  Cal 
347,  197  Pac.  83;  Amcr.  Nat.  Bank  v.  Sommcrville,  19l 
Cal.  364,  216  Pac.  376,  and  Griffith  v.  Brozvn,  76  Cal.  26C 
18  Pac.  372,  all  deal  with  questions  of  estoppel,  not  witi 
waiver,  and  are  therefore  not  in  point. 

Since  these  instructions  were  pointed  to  the  questio 
whether  there  was  a  breach  of  contract,  the  Court  aske 
the  jury  to  consider  all  of  the  facts  and  statements  of  tb 
company's  executives.  [R.  908.]  Furthermore  the  ii 
struction  covered  the  question  whether  appellee  had  bee 
given  notice  of  any  change  in  appellant's  attitude,  thi 
giving  appellant  the  benefit  of  anything  at  all  that  o 
curred  before  Cole  testified  which  he  could  interpret  '< 
appellant's  withdrawal  of  any  consent  it  had  previous 


12No   interrogatory   relating  to  estoppel   was  given   to  the 
Therefore,    even   if   the  instruction    was   deficient   in   some   res; 
(which  we  insist  it  was  not),  the  special  verdicts  of  the  jury 
other  subjects  were  unaffected. 


:sp< 
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oven. Implicit  in  this  phrase  of  this  instruction,  "but 
hat  the  defendant's  executives  changed  their  minds"13  is 
he  factor  of  intentional  behavior  on  the  part  of  appellant, 
rhus  the  point  contended  for  by  appellant  was  fully  and 
laborately  covered  by  the  charge. 

Appellant  further  urges  that  the  instruction  should  have 
ncluded  language  requiring  Cole  to  have  acted  on  rea- 
sonable grounds  in  coming  to  the  conclusion  that  he  could 
;onduct  himself  as  he  in  good  faith  thought  proper.  But 
in  employee  has  the  right  in  good  faith  to  select  one 
|neaning  of  an  ambiguous  instruction  without  fear  of  his 
Job.  (Park  Bros.  v.  Bushncll,  60  Fed.  583,  24  LRANS 
'24n  )  Furthermore  there  was  not  the  slightest  evidence 
hat  Cole's  conclusion  could  have  been  unreasonable,  and 

charge  submitting  such  an  issue  would  have  been  super- 
(uous.  Even  if  it  be  contended  that  there  was  evidence 
jn  the  basis   of   which   Cole   might   have   concluded   that 


i  13Or,  to  put  it  differently  and  more  explicitly :  If  you  find  that 
lie  defendant's  executives,  Mr.  Mayer  and  Mr.  Mannix,  performed 
;irtain  acts  and  made  certain  statements,  and  by  such  actions  and 
ich  statements,  before  the  hearings,  led  the  plaintiff  Lester  Cole 
>  believe  that  they  were  not  concerned  about  charges  that  he  was 
'Communist,  or  that  he  was  a  Communist,  and  gave  him  no  specific 
i.structions  as  to  how  to  conduct  himself  in  the  matter — and  Cole, 
good  faith,  relied  on  such  statements  and  actions  in  deciding  upon 
le  line  of  conduct  before  the  Committee — but  that  the  defendant's 
'pecutives  afterwards  changed  their  minds,  without  notifying  Cole 
tfore  he  testified  before  the  House  Committee,  and  without  giving 
jm  any  specific  instructions  as  to  how  to  act,  then  I  instruct  you 
\at  Cole  had  the  right  to  pursue  the  conduct  he  had  decided  upon 
<!i  the  basis  of  the  prior  acts  and  statements  referred  to,  if  you  find 
IJem  to  be  true  and  to  have  existed,  without  regard  to  any  later 
(|iim  or  possible  claim  by  his  employer  that  because  of  his  conduct 
lie  public  might  be  led  to  believe  that  he  was  a  Communist.  [Tr. 
<:  Rec.  pp.  908-909.] 
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he  would  be  fired  if  he  failed  to  deny  being  a  Communist14 
(and  in  the  light  of  the  record  such  a  conclusion  is  wholly 
unwarranted),  it  is  obvious  that  there  was  nothing  from 
which  it  might  be  argued  that  a  contrary  conclusion  on 
Cole's  part  was  unreasonable.  Indeed  a  review  of  the 
record  shows  that  only  the  most  tortured  construction  of 
the  evidence  by  a  process  unreasonably  generous  to  ap- 
pellant's contention  could  wring  out  any  grounds  on  which 
it  would  be  logical  for  Cole  to  conclude  that  his  employ- 
ment status  would  be  injured  if  he  conducted  himself  as  in 
fact  he  afterwards  did.  But  even  this  is  far  from  making 
an  issue  on  the  question  whether  Cole's  conclusion  was 
unreasonable.  The  most  appellant  can  point  to  is  John- 
ston's testimony  that  he  personally  (not  as  Cole's  employ-,; 
er)  would  not  employ  one  Lawson,  another  witness  whoi 
testified,  if  it  turned  out  to  be  true  that  Lawson  was  a 
Communist.  (Appellant's  Opening  Brief,  p.  90.)  But  that 
this  whole  strain  of  reasoning  is  an  afterthought,  and  that 
there  was  in  fact  no  ground  on  which  Cole  could  conclude 
that  his  employment  would  be  jeopardized  by  his  politics 
is  conclusively  shown  by  the  fact  that  his  politics  was 
not  at  any  time  referred  [and  see  Mr.  Mayer's  testimony: 
R.  362]  to  either  as  a  ground  of  caveat  nor  as  a  grounc 
of  the  suspension. 

The  Court  charged  the  jury  that  Loew's  had  the  righ 
to  instruct  Cole  and  that  it  was  Cole's  duty  to  follow  rea 
sonable  instructions.     Appellant  complains  of  this  instruc 


14But  even  after  the  hearings  Mayer  plainly  implied  this  was  nc 
the  case.      [R.  362.] 
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ion  saying  it  amounts  to  directing  the  jury  that  plaintiff 
ould  act  in  contravention  of  the  morals  clause.  (Appel- 
ant's  Opening  Brief  p.  91.)  The  instructions  themselves 
nswer  this  argument.  The  Court  did  not  instruct  the 
ury  that  Cole  had  the  contractual  right  to  refuse  to  an- 
wer  questions,  and  appellant's  statement  to  that  effect 
Appellant's  Opening  Brief  p.  91)  is  not  in  accord  with 
he  record.  [R.  908-909.]  The  Court  pointed  out  that 
3ole  was  bound  by  the  contract  to  obey  reasonable  instruc- 
ions,  and  that  Loew's  had  the  right  to  give  instructions 
governing  Cole's  conduct  when  he  got  to  Washington. 
Purely  this  was  at  least  a  generous  interpretation,  favor- 
ible  to  Loew's,  of  its  powers  under  the  employment  con- 
ract.  The  Court  did  not  charge  the  jury  as  to  what 
inference  the  jury  might  draw  from  appellant's  failure 
jo  give  Cole  such  an  instruction.  Appellant's  statement 
ihat  this  instruction  told  the  jury  that  Cole  could  do  as 
jie  pleased  is  without  any  support  in  the  record.  It  is  true 
hat  an  inference  could  be  drawn  from  Loew's  failure 
ipecifically  to  instruct  Cole,  but  this  derives  from  the 
acts  of  the  situation,  not  from  the  Court's  instruction, 
appellant's  quarrel  is  with  the  undisputed  fact,  that  is, 
Loew's  did  not  specifically  instruct  Cole  how  to  conduct 
imself  in  Washington. 

j  There  was  no  charge  whatever  dealing  with  the  effect 
f  Loew's  failure  to  give  specific  instructions.  Appel- 
Int's  argument  that  Loew's  had  a  right  to  presume  that 
jole's  conduct  would  be  lawful  and  thus  was  under  no 
<!.ity  to  give  the  instruction  is  not  addressed  to  anything 
the  record. 
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he  would  be  fired  if  he  failed  to  deny  being  a  Communist14 
(and  in  the  light  of  the  record  such  a  conclusion  is  wholly 
unwarranted),  it  is  obvious  that  there  was  nothing  from 
which  it  might  be  argued  that  a  contrary  conclusion  on 
Cole's  part  was  unreasonable.  Indeed  a  review  of  the 
record  shows  that  only  the  most  tortured  construction  of 
the  evidence  by  a  process  unreasonably  generous  to  ap- 
pellant's contention  could  wring  out  any  grounds  on  which  . 
it  would  be  logical  for  Cole  to  conclude  that  his  employ-  •] 
ment  status  would  be  injured  if  he  conducted  himself  as  in  i1 
fact  he  afterwards  did.  But  even  this  is  far  from  making 
an  issue  on  the  question  whether  Cole's  conclusion  was 
unreasonable.  The  most  appellant  can  point  to  is  John- 
ston's testimony  that  he  personally  (not  as  Cole's  employ- 
er) would  not  employ  one  Lawson,  another  witness  who 
testified,  if  it  turned  out  to  be  true  that  Lawson  was  a 
Communist.  (Appellant's  Opening  Brief,  p.  90.)  But  that 
this  whole  strain  of  reasoning  is  an  afterthought,  and  that 
there  was  in  fact  no  ground  on  which  Cole  could  conclude 
that  his  employment  would  be  jeopardized  by  his  politics 
is  conclusively  shown  by  the  fact  that  his  politics  was 
not  at  any  time  referred  [and  see  Mr.  Mayer's  testimony, 
R.  362]  to  either  as  a  ground  of  caveat  nor  as  a  ground 
of  the  suspension. 

The  Court  charged  the  jury  that  Loew's  had  the  right 
to  instruct  Cole  and  that  it  was  Cole's  duty  to  follow  rea- 
sonable instructions.     Appellant  complains  of  this  instruc- 


14But  even  after  the  hearings  Mayer  plainly  implied  this  was  not 
the  case.      [R.  362.] 
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1  tion  saying  it  amounts  to  directing  the  jury  that  plaintiff 
could  act  in  contravention  of  the  morals  clause.    (Appel- 
lant's Opening  Brief  p.  91.)     The  instructions  themselves 
answer  this  argument.     The  Court  did  not  instruct  the 
ljury  that  Cole  had  the  contractual  right  to  refuse  to  an- 
swer questions,   and   appellant's   statement   to   that   effect 
!  (Appellant's  Opening  Brief  p.  91)   is  not  in  accord  with 
the  record.     [R.  908-909.]      The  Court  pointed  out  that 
Cole  was  bound  by  the  contract  to  obey  reasonable  instruc- 
i  tions,  and  that  Loew's  had  the  right  to  give  instructions 
'  governing   Cole's   conduct   when   he   got   to   Washington. 
Surely  this  was  at  least  a  generous  interpretation,  favor- 
i  able  to  Loew's,  of  its  powers  under  the  employment  con- 
tract.    The   Court  did   not  charge   the   jury   as   to   what 
:  inference  the  jury   might  draw   from   appellant's    failure 
to  give  Cole  such  an  instruction.     Appellant's  statement 
I  that  this  instruction  told  the  jury  that  Cole  could  do  as 
i  he  pleased  is  without  any  support  in  the  record.     It  is  true 
i  that  an   inference   could   be   drawn   from   Loew's    failure 
[  specifically   to   instruct    Cole,   but   this   derives    from    the 
facts  of  the  situation,  not  from  the  Court's   instruction. 
1  Appellant's  quarrel  is  with   the  undisputed   fact,   that  is, 
!  Loew's  did  not  specifically  instruct  Cole  how  to  conduct 
himself  in  Washington. 

There  was  no  charge  whatever  dealing  with  the  effect 
;  of  Loew's  failure  to  give  specific  instructions.  Appel- 
i  lant's  argument  that  Loew's  had  a  right  to  presume  that 
j  Cole's  conduct  would  be  lawful  and  thus  was  under  no 
duty  to  give  the  instruction  is  not  addressed  to  anything 
;  in  the  record. 
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The  Instructions  Were  Carefully  Balanced  and  Gave  No  Undue 
Prominence  to  the  Theories  of  Either  Party  or  to  Any 
Specific  Evidence. 

It  should  be  borne  in  mind  that  the  Court  at  no  point 
in  the  instructions  complained  of  purported  to  state  or  to 
summarize  the  evidence.  Authorities  like  Sperber  v.  Conn. 
Mutual,  140  F.  2d  2,  are  therefore  not  in  point.  Further, 
the  Court  did  not  comment  on  the  evidence,  but  made  it 
plain  to  the  jury  that  it  had  no  intention  of  doing  so. 
[R.  893.]  Allison  v.  U.  S.,  160  U.  S.  203,  16  S.  Ct.  252,  , 
40  L.  Ed.  395,  dealing  with  an  aggravated  case  of  judi- 
cial commentary  amounting  to  "forensic  ardor"  is  there- 
fore not  applicable.  Furthermore,  the  District  Court  did 
not  select  any  single  act  or  evidence  for  particular  com- 
merit,  as  was  done  in  Palmer  v.  Miller,  145  F.  2d  926. 
Nor  were  the  instructions  "incomplete  and  inadequate" 
and  "calculated  to  mislead,"  as  was  the  case  in  Weiss  v. 
Bethlehem  Iron  Co.,  ^  Fed.  23,  29,  30. 

It  is  proper  for  a  Court  to  refer  and  detail  evidence, 
bearing  on  a  particular  issue  (Giacomini  v.  Pac.  Lumber* 
Co.,  5  Cal.  App.  219,  89  Pac.  1059)  or  even  to  set  out 
evidence  which,  if  believed,  would  be  of  controlling  im- 
portance {Berthold  v.  Dans,  27  S.  W.  2d  448) ;  nor  is  it 
error  to  state  or  to  call  attention  to  particular  facts 
(numerous  authorities  collected  at  64  C.  J.  690,  footnote 
15)  or  to  refuse  to  state  in  detail  evidence  relating  to  a 
particular  theory  of  the  case.  (O' Conner  v.  Lndlam,  92 
F.  2d  50.)  The  fact  is  that  the  Court  charged  the  jury 
fully  on  Cole's  duty  as  an  employee  [R.  905-907]  before 
touching  on  the  question  of  waiver.  Nothing  in  the  latter 
instructions  selects  any  evidence  for  undue  prominence. 
Indeed  in  referring  to  the  undisputed  fact  that  Mayer  and 
Mannix  did  confer  with  Cole  relative  to  the  Washington 
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hearings,  the  Court  was  so  cautious  as  to  leave  it  to  the 
jury  to  find  whether  the  conferences  occurred.  [R.  908.] 
Of  course  the  Court's  reference  to  Mayer's  statements  to 
Cole  in  those  conferences,  to  which  the  Court  specifically 
referred  in  its  instructions,  included  the  very  testimony 
which  appellant  now  asserts  was  omitted  from  the  instruc- 
tion, and  it  was  only  Mayer's  and  Mannix'  statements 
which  the  plaintiff  testified  he  relied  on.  Johnston, 
whose  testimony  appellant  contends  should  have  been  re- 
ferred to  in  the  Court's  instruction,  was  obviously  speak- 
1  ing  for  himself,  not  for  Loew's.  [R.  508.]  With  re- 
gard to  Mayer's  testimony  before  the  Committee,  the 
!  Court  left  it  to  the  jury  to  determine  whether  Loew's 
!.  changed  its  mind  before  Cole  testified  and  if  so,  whether 
Cole  had  notice  of  it.      [R.   908.] 

In    the    light    of    the    admitted    testimony    of    Messrs. 
:.  Mayer  and  Mannix  with  respect  to  the  employer's  official 
;  position  on  the  very  subject  matter  which  the  employer 
■  now  contends  justifies  its  suspension,  the  Court  could  have 
j  gone  much   further  and  commented  on  the  complete  ab- 
sence of  any  substance  justifying  the  suspension  imposed 
:  on  December  2,  1947.     But  the  Court  did  not  do  so.    In- 
stead  it   presented  appellant's   position   to   the  jury   in   a 
light   much   more    favorable   than   the   appellant's    undis- 
puted conduct  justified. 

Finally  the  appellant  made  no  request  for  any  instruc- 

!  tion  on  the  issue  of  waiver  and  can  scarcely  be  heard  to 

1 

;  complain  that  its  theory  was  not  presented. 
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The  Instructions  Relating  to  the  Plaintiff's  Conduct  Were  Free 
From  Error;  in  Any  Event  Appellant  Has  Waived  the 
Point. 

After  the  Court  had  instructed  the  jury  the  appellant 
objected  to  a  portion  of  it,  including  the  charge  that  the 
jury  must  determine  the  effect  of  plaintiff's  conduct  [R. 
901]  ;  the  objection  was:  "Our  objection  to  that  particu- 
lar instruction  is  that  it  requires  the  defendant  to  show 
that  the  conduct  had  the  effect  and  not  merely,  as  the 
contract  provides,  that  it  had  the  tendency  to  produce 
that  effect."  [R.  924.]  "I  just  wanted  to  say  that  the  : 
same  objection  recurs  throughout  other  parts  of  the 
charge  and  in  Question  1,  the  proposed  special  verdict." 
[R.  925.]  The  Court  yielded  to  the  objection  and  after 
the  jury  was  brought  back  said: 

"As  a  result  of  the  conference  between  counsel  I 
and  the  Court,  some  instructions  have  been  modified  1 
and  I  will  reread  them  to  you  in  the  modified  form 

"In  the  main  instructions  I  defined  certain  words, 
giving  you  their  meaning  and  stating  to  you  that  it  is  < 
for  you  to  determine,  from  all  the  evidence,  whether  i 
the  conduct  of  the  plaintiff  had  the  effect  or  tended 
to  have  the  effect  set  forth  in  the  notice  which  was 
based  on  the  Clause  5  of  the  contract,  which  has  beeni 
referred  to  as  the  morality  and  public  conduct  clause., 

".  .  .  In  answering  the  special  interrogatories 
which  will  be  submitted  to  you,  you  must  determine 
as  to  each  whether  the  conduct  of  the  plaintiff  in  the 
particular  instance  referred  to — namely,  his  appear- 
ance before  the  Congressional  Committee — was  of 
such  character  that  you,  as  jurors,  can  say  that,  under 
our  American  standards  of  right  conduct,  it  did 
shock  or   tend   to   shock  and  offend  the  community 
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and/or  brought  the  plaintiff  or  tend  to  bring  the 
plaintiff  into  public  scorn,  hatred  or  contempt  as  here- 
in defined. 

".  .  .  In  this  case,  the  defendant  having  notified 
the  plaintiff  that  it  suspended  the  plaintiff  upon  the 
ground  that  he  so  conducted  himself  at  this  hearing 
and  in  connection  with  it  as  to  bring  himself  or  tend 
to  bring  himself  into  public  scorn,  hatred,  contempt 
or  ridicule,  or  shock  or  offend  or  tend  to  shock  or 
offend  the  community  or  prejudice  the  defendant  or 
the  industry  in  general,  they  must  show,  and  you 
must  be  convinced  by  a  preponderance  of  the  evi- 
dence that  such  was  the  case,  before  you  answer  the 
first  three  questions  propounded  to  you  in  the  af- 
firmative. 

".  .  .  Thus,  in  order  to  find  that  the  plaintiff 
so  conducted  himself  as  to  bring  himself  into  public 
scorn,  hatred,  contempt,  or  ridicule,  or  to  shock  the 
community  or  prejudice  the  defendant,  or  that  the 
conduct  had  such  tendency,  you  must  find,  from  all 
the  evidence,  and  by  a  preponderance  of  the  evidence, 
that  his  conduct,  which  it  is  charged  had  or  tended  to 
have  that  effect,  was  wilful  and  intentional."  [R. 
955-957.]      (Emphasis  added.) 

Thus  the  Court  repeatedly  informed  the  jury  it  had 
modified  the  instructions,  and  made  the  correction  not  less 
than  four  times. 

Thereafter  and  before  the  jury  retired  to  consider  its 
verdict  the  Court  called  for  "any  additional  exceptions 
which  are  not  already  in  the  record."  [R.  962.]  Appel- 
lant responded,  "We  have  no  additional  ones,  your  Honor." 
[R.  962.] 

The  point  made  in  appellant's  opening  brief  (p.  101), 
even  assuming  it  to  be  good,  was  therefore  waived.     Ap- 
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pellant  said  nothing,  even  though  invited  to  do  so  by  the 
Court,  about  inconsistency  or  lack  of  clarity.  Any  such 
statement  in  the  District  Court  would  have  been  prepos- 
terous in  the  face  of  the  fourfold  correction.  The  record 
therefore  discloses  no  objection  at  this  point  nor  any 
grounds  for  criticisms.  The  point  now  argued,  whatever 
its  merit  otherwise,  was  therefore  waived.  (Rule  51 ;  Krug 
v.  Mutual  Benefit  Health,  120  F.  2d  296;  Shevlin-Hixon 
Co.  v.  Smith,  165  F.  2d  170.)  Indeed  the  rule  is  of 
such  force  that  because  of  the  "absence  of  exceptions  in 
the  respect  complained  of,  nothing  is  here  for  review." 
(Grand  River  Dam  Authority  v.  Thompson,  118  F.  2d 
242;  to  like  effect  is  Thiel  v.  Southern  Pacific,  149  F.  2d 
783,  788.)     (Emphasis  ours.) 

Furthermore  the  argument  is  misconceived.  The  Dis- 
trict Court  informed  the  jury  clearly  that  the  instructions 
had  been  modified,  and  appellant's  search  for  inconsistency 
is  unfounded.  The  jury  was  instructed  that  in  answering 
the  special  interrogatories  they  should  determine  whether 
plaintiff's  conduct  shocked  or  tended  to  shock  the  com- 
munity or  brought  or  tended  to  bring  the  plaintiff  into 
scorn  [R.  955-956]  ;  they  were  told  that  the  defendant's 
notice  of  suspension  was  based  on  defendant's  charge  thai 
the  plaintiff's  conduct  brought  or  tended  to  bring  him  intc 
scorn  or  shocked  or  tended  to  shock  the  community.  [R 
956-957.]  Thus  there  was  no  inconsistency  between  the 
instructions  and  the  interrogatories.  It  is  true  the  modifiec 
instructions  differed  from  the  original,  but  this  is  tht 
very  purpose  of  Rule  51.  If  there  was  any  error,  giving 
the  modified  instructions  cured  it.  (Lake  v.  Mudgett,  25* 
Fed.  359  (C.  C.  A.  6,  1918)  ;  Emmons  v.  Lehigh  Valley 
223  Fed.  810  (D.  Ct.  N.  Y.);  Francis  v.  Seas  Shipping 
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Co.,  158  Fed.  584  (C.  C.  A.  2,  1946)  ;  Tonner  v.  Spears- 
Wells  Machinery  Co.,  126  Cal.  App.  763,  14  P.  2d  1051.) 

Appellant  further  argues  that  Loew's  was  not  limited 
to  the  grounds  stated  in  the  notice  of  suspension  but  in- 
cluded the  right  to  suspend  for  conduct  which  tended  to 
shock  the  community.  This  point  has  become  moot  so  far 
as  the  instructions  are  concerned  because  the  Court  adopted 
appellant's  theory.  In  any  event  the  contention  that 
Loew's  could  give  a  notice  stating  the  grounds  of  sus- 
pension (not  termination)  and  then  rely  on  grounds  other 
than  those  stated  is  bad.  It  is  an  iniquitous  theory,  and 
none  of  the  decisions  cited  by  appellant  supports  it.  Au- 
thorities dealing  with  justification  for  discharge  are  not  in 
point. 

Even  in  the  case  of  a  discharge,  employers  who  have 
specified  the  grounds  for  discharge  have  been  held  to  those 
stated.  (Mortimer  v.  Bristol,  180  N.  Y.  Supp.  55,  190 
App.  Div.  452;  Kiker  v.  Bank,  27  N.  M.  346,  23  P.  2d 
366;  Vicknair  v.  Sonthsidc  Plantation  Co.,  10  La.  App. 
43.) 

But  suspension  is  different  from  discharge  or  termina- 
tion. An  employer  always  has  the  power  to  terminate, 
even  though  to  do  so  may  subject  him  to  damages;  and 
it  is  probably  true  that  the  right  to  discharge  may  exist  as 
a  reserved  right,  without  the  necessity  of  express  pro- 
vision therefor  in  a  contract  of  employment.  The  right 
of  suspension  exists  only  by  virtue  of  contract,  and  then 
only  under  the  conditions  specified.     But  for  the  contract 
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permitting  a  suspension  of  payment,  an  employer  who 
should  refuse  to  pay  salaries  at  specified  intervals  would 
be  guilty  of  a  misdemeanor.  (Cal.  Labor  Code,  Sections 
204,  215.) 

Termination  or  discharge  leaves  the  employee  free  to 
seek  a  livelihood  elsewhere.  Suspension  or  refusal  to  pay 
salaries,  as  in  the  present  case,  would  render  the  employee 
powerless  to  earn  a  living  anywhere  during  the  period 
of  the  suspension.  The  situation  is  aggravated  by  the 
right  given  the  employer  to  extend  the  term  of  the  con- 
tract for  the  period  of  the  suspension.  For  these  rea- 
sons, as  we  have  shown,  suspension  for  a  breach  can  only 
be  for  one  which  it  is  within  the  employee's  power  to 
remedy.  To  argue  that  an  employer  can  specify  certain 
grounds  of  suspension  and  then  rely  on  others  is  to  urge 
a  gross  injustice.  The  employee  could  be  put  in  the 
position  of  curing  the  defects  specified  only  to  be  told: 
that  these  were  not  what  his  employer  had  in  mind,  or  per- 
haps not  all  of  what  his  employer  meant;  and  under  the 
contention  appellant  urges,  the  employee  need  never  be  told- 
what  the  grounds  of  the  suspension  are;  and  the  employer 

may  continue  to  extend  the  term  of  the  contract.     We  do 

j 
not  think  such  a  contention  commends  itself   for  accept-! 

ance  to  any  Court. 

The  famous  doctrine  in  Ohio  and  Miss.  Railway  Co.  v. 
McCarthy,  96  U.  S.  258,  267,  24  L.  Ed.  693,  is  applica- 
ble here: 

"Where  a  party  gives  a  reason  for  his  conduct  anc 
decision  touching  anything  involved  in  a  controversy 
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he  cannot,  after  litigation  has  begun,  change  his 
ground,  and  put  his  conduct  upon  another  and  a  dif- 
ferent consideration.  He  is  not  permitted  thus  to 
mend  his  hold." 

And  the  rule  in  California  is  settled  that  a  specification 
of  certain  grounds  constitutes  a  waiver  of  all  others.  (See 
for  example,  K  of  old  v.  Gordon,  122  Cal.  314,  54  Pac. 
1115;  Hoover  v.  Woolfe,  167  Cal.  337,  135  Pac.  794; 
Ray  Thomas,  Inc.  v.  Cowan,  99  Cal.  App.  140,  277  Pac. 
1086.) 

The  Charge  Relative  to  the  Rights  of  Witnesses  Was  Relevant, 

Not  Prejudicial. 

Appellant's  argument  in  support  of  its  Specification  of 
Error  No.  1 1  is  founded  on  a  misconception.  Appel- 
lant's argument  supposes  that  in  order  to  be  relevant 
an  instruction  must  deal  specifically  with  the  very  issue 
to  be  decided  by  a  jury,  and  that  if  the  instruction  deals 
with  other  matters  it  is  irrelevant.  This  is  not  the  law 
even  in  those  cases  in  which  the  jury  is  called  on  to  render 
a  general  verdict.  It  is  more  plainly  a  misconception  in  the 
present  case,  in  view  of  the  fact  that  the  jury  was  called 
on  merely  to  answer  four  interrogatories. 

Appellant's  letter  notifying  Cole  he  had  been  suspended 
[Ex.  3,  set  out  at  R.  174]  stated  that  Cole  had  refused 
to  answer  certain  questions  addressed  to  him  by  the  House 
Committee,  and  that  by  his  failure  to  answer  those  ques- 
tions and  by  his  statements  and  conduct  before  the  Com- 
mittee and  in  connection  with  the  hearings  he  had  violated 
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the  morals  clause.  Thus  the  supposed  justification  for  the 
suspension,  which  appellant  asserted,  pointed  almost  ex- 
clusively to  Cole's  conduct  as  a  witness  before  the  Com- 
mittee. Surely  there  could  be  no  closer  relevance  to  the 
subject  of  appellant's  justification  and  to  the  issues  of 
the  case  than  were  the  subject  matters  of  the  very  instruc- 
tions complained  of. 

It  is  not  the  law  that  instructions  must  be  limited  to 
those  instructions  which,  on  being  answered  Yes  or  No,) 
determine  the  question.  It  is  the  proper  function,  if  not 
the  duty,  of  the  trial  judge,  to  inform  the  jury  by  his 
instructions  of  so  much  of  the  law  as  is  relevant  to  the 
issues  and  as  will  assist  the  jury  in  a  general  understand- li 
ing  of  the  facts.  (Jennings  v.  Arata,  83  Cal.  App.  2d'; 
143,  146,  188  P.  2d  260;  James  v.  Meyers,  68  Cal.  App.: 
2d  23,  156  P.  2d  69.)  To  argue  otherwise  would  be  to. 
condemn,  for  example,  general  instructions  dealing  withj 
the  credibility  of  witnesses  in  cases  where  no  witness  has. 
been  impeached,  or  the  nature  of  the  evidence,  or  in  ap- 
propriate  cases  of  the  fact  that  an  accident  occurred  on 
a  street  which  was  a  public  highway,  and  the  like. 

Appellant's  argument  that  the  court's  instructions  con-' 
cerning  legislative  hearings  "tended  to  divert  the  jury  from1 
the  real  issue"  and  permitted  the  jury  to  frame  their  an-' 
swers  to  the  interrogatories  on  a  false  basis,  is  withoul 
support  in  the  record.      Nothing  in  the  instructions  tolc 
the  jury  that  it  was  to  answer  the  interrogatories  on  th< 
basis  of  Cole's  rights  before  the  Committee.     The  court'.1 
instructions  relative  to  answering  the  interrogatories   [R 
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918,  et  seq.]   dealt  solely  with  the  questions  in  the  inter- 
rogatories themselves. 

Appellant  next  argues  that  whether  plaintiff's  conduct 
before  the  Committee  was  lawful  was  a  question  of  law, 
not  one  of  fact.  It  is  unnecessary  to  argue  this  beyond 
the  point  of  saying  that  the  jury  was  not  directed  to  de- 
termine the  question.  As  a  matter  of  fact  appellant  itself 
urges  that  the  question  of  contempt  was  not  in  the  case. 
This  the  court  recognized,  and  did  not  submit  that  ques- 
tion to  the  jury  for  its  determination. 

Appellant  further  argues  that  the  court  instructed  the 
jury  that  Cole's  conduct  was  lawful  if  it  were  motivated 
by  a  desire  to  procure  a  judicial  determination.  This  ar- 
gument is  a  distortion  of  the  record.  The  court  plainly 
told  the  jury  that  the  Committee  was  legally  constituted 
and  that  it  had  the  right  to  ask  the  questions  which  it 
did  ask.  [R.  911.]  The  court  commended  the  process 
of  legislative  inquiry.  [R.  911.]  Further  the  court  laid 
down  the  test,  admittedly  proper,  for  contempt.  [R.  912- 
913.]  In  saying  that  a  witness  may  decline  answering 
certain  questions  in  order  to  secure  a  determination  of  the 
courts,  the  jury  was  instructed  that  when  a  witness  does 
so  "he  paves  the  way  for  contempt  proceedings  in  the 
courts."     [R.  911.] 

We  respectfully  submit  that  this  is  a  correct  statement 
of  the  law.  Furthermore,  in  view  of  appellant's  argument 
that  the  question  of  contempt  was  not  an  issue  in  the  case, 
this  instruction  sufficiently  covered  the  facts  in  the  case. 
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The  Jury  Was  in  Fact  Instructed  as  to  the  Attitude  Toward 
Communism  of  the  American  Public. 

Appellant  complains  that  the  court  failed  to  instruct  the 
jury  that  the  American  public  look  with  scorn  on  Com- 
munists and  Communist  sympathizers.  (Specification  of 
Error  13;  App.  Op.  Br.  p.  106.)  The  substance  of  De- 
fendant's Requested  Instruction  No.  7 ,  to  which  this  Speci- 
fication of  Error  relates,  is  that  the  courts  will  take  judi- 
cial notice  of  the  fact  that  "many  average  and  respectable 
persons  in  this  country  look  with  scorn  and  contempt  upon 
the  Communist  Party  of  America  and  upon  its  members 
and  politics."  [R.  101.]  The  exact  objection  to  the 
court's  failure  to  give  this  instruction  was  as  follows :  "We 
will  object  to  the  refusal  to  give  defendant's  requested  in-i 

struction  No.   7."      [R.   922.]      It  is   important  to  keep 

i 
in  mind  the  stated  objection  because  as  a  matter  of  fact 

the  court  did  give  the  substance  of  the  instruction. 

The  court  instructed  the  jury  that  "In  California  i'. 
is  libelous  to  call  a  person  a  Communist.  This,  for  thr 
reason  that  such  a  charge  would  expose  a  person  to  thr 
hatred,  contempt  and  ridicule  of  many  persons."  [R 
915.]     The  court  further  instructed  the  jury: 

"In  California  an  accusation  of  Communism  agains 
a  person  is  libelous.  This  is  so  because,  under  Cali 
fornia  law,  every  false  and  unprivileged  publicatioi 
which  exposes  a  person  to  hatred,  contempt,  ridicule  o 
obloquy  or  causes  him  to  be  shunned  or  avoide 
...    is  libelous,  per  se."     [R.  916.] 
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At  another  point  in  the  instructions  the  court  referred  to 
a  charge  of  Communism  as  one  "of  a  character  to  affect 
his  reputation."  [R.  916.]  As  far  as  the  substance  of 
the  Defendant's  Requested  Instruction  No.  7  is  concerned, 
the  instructions  actually  given  completely  cover  the  same 
subject  matter  and  in  the  same  way. 

So  long  as  the  substance  of  a  requested  instruction  is 
given  to  the  jury,  or  so  long  as  the  purpose  of  the  re- 
quested instruction  is  accomplished  by  other  instructions, 
there  is  no  cause  for  complaint.  (Short  v.  Tanner,  260 
Mass.  102,  156  N.  E.  735.) 

The  remaining  objections  quoted  by  appellant  under  this 
same  head  (Appellant's  Opening  Brief,  pp.  107-109)  are 
not  before  this  Court.  Since  the  grounds  of  those  objec- 
tions were  not  stated  in  the  District  Court,  there  is  nothing 
here  to  review.  See  authorities  cited  under  heading  "The 
Instructions  Relating  to  the  Plaintiffs  Conduct  Were  Free 
From  Error;  in  Any  Event  Appellant  Has  Waived  the 
Point,"  supra.)  In  any  event,  the  arguments  are  not  well 
founded.  The  jury  was  told  several  times,  as  a  fact,  that 
the  American  public  held  Communists  in  contempt,  nor 
were  the  Court's  instructions  limited  to  membership  in  the 
Communist  Party.  On  the  contrary,  the  Court  referred 
:to  an  "accusation  of  Communism,"  which  carries  with  it 
'every  degree  of  sympathetic  acceptance  of  the  doctrines  of 
that  political  party  or  political  philosophy. 


III. 

The  Trial  Court's  Rulings  on   Evidence   Were   Free 

From  Error. 

The  Exclusion  of  the  Conduct  of  Other  Persons  Was  Proper. 

Under  Specification  of  Error  1,  appellant  has  sought  to 
preserve  for  review  the  Court's  exclusion  of  a  question, 
[R.  651]  and  the  Court's  exclusion  of  motion  picture 
films.     [R.  721,  731. ]15 

The  excluded  question  was  whether  Cole  knew  that  one 
Lawson  (not  a  party  to  this  action,  not  an  employee  of 
Loew's,  and  a  stranger  to  the  employment  contract)  in-i 
tended  to  read  a  prepared  statement  when  called  as  witness 
before  the  House  Committee.  The  films  would  have  showr 
the  conduct  of  nine  persons  other  than  the  plaintiff,  whik!. 
testifying  at  the  Committee  hearings. 

The  exclusions  were  proper. 

Appellant  does  not  argue  that  Cole's  knowledge  o" 
whether  Lawson  intended  to  read  a  statement  was  relet 
vant  to  any  of  the  issues.  Since  this  was  the  gist  of  the 
question,  the  failure  to  argue  the  point  constitutes  ; 
waiver.  Zap  v.  U.  S.,  151  Fed.  100  (C.  C.  A.  9),  aff'< 
328  U.  S.  624,  90  L.  Ed.  1477,  66  S.  C.  1277;  Stetson  i 
U.  S.,  155  F.  2d  359(  C.  C.  A.  9),  and  see  E.  K.  Wooc 
Lbr.  Co.  v.  Moore  Mill  etc.  Co.,  97  F.  2d  402  (C.  C.  A 
9)-) 

Appellant  treats  the  exclusion  of  this  question  unde 
the  same  heading  as  the  excluded  films,  that  is,  as  evidenc 


15No  other  offers  are  included  in  this  Specification.  Appellant  d: 
not  offer  to  read  the  transcript,  although  this  was  discussed  I 
court  and  counsel.  [R.  828.  J  However  the  reply  made  to  tl 
other  arguments  would  sufficiently  dispose  of  an  offer  to  read  tl 
transcript,  if  one  had  been  made. 
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showing  the  conduct  of  others.  This  is,  of  course,  un- 
founded, because  the  question  deals  with  Cole's  foreknowl- 
edge; the  films  deal  with  the  behavior  of  others.  The 
failure  to  make  an  offer  of  proof  is  essential  where  the 
significance  of  the  proffered  evidence  is  not  clear.  (Hoff- 
man v.  Palmer,  129  F.  2d  976,  994.)  But  even  assuming 
this  question  to  seek  no  more  than  evidence  of  the  con- 
duct of  others,  the  exclusion  was  proper  because  it  was 
proper  to  exclude  evidence  of  the  conduct  of  others. 

The  Proffered  Evidence  Was  Not  Relevant. 

Appellant's  first  argument  is  based  on  the  reasoning 
behind  California  Code  of  Civil  Procedure  1854.  Appel- 
lant urges  that  since  the  joint  policy  statement  was  put  in 
evidence,  and  since  the  statement  referred  to  the  conduct 
of  others,  the  Court  should  have  permitted  appellant  to 
show  what  that  conduct  was.  But  neither  the  California 
Code  Section  nor  the  reasoning  behind  it  supports  appel- 
liant's  contention.  The  Code  section  was  never  intended 
to  compel  the  reception  of  irrelevant  evidence.  (John 
Bruener  v.  King,  9  Cal.  App.  271,  98  Pac.  1077;  People 
v.  Girotti,  67  Cal.  App.  399,  227  Pac.  936;  Mills  v.  Rosen- 
thal, 90  Cal.  App.  390,  405,  266  Pac.  320;  Bacon  v. 
\Grosse,  165  Cal.  481,  132  Pac.  1027.)  Indeed,  the  Cali- 
fornia Supreme  Court  has  said: 

"Where  a  party  seeks  to  introduce  incompetent  evi- 
dence, relevant,  if  at  all,  only  because  connected  with 
other  evidence  already  in  the  case,  and  admissible 
solely  because  of  such  connection,  and  where,  if  er- 
roneously admitted,  it  would  be  prejudicial  to  one  of 
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the  parties,  and  would  have  little,  if  any,  proper  weight 
with  the  jury,  the  trial  court  if  in  doubt  as  to  the 
sufficiency  of  the  connection  shown,  should  resolve  the 
doubt  in  favor  of  the  exclusion  of  the  evidence  .  .  1 
(Avery  v.  Wiltsee,  177  Cal.  484,  487,  171  Pac. 
95,  96.) 


In  the  present  case,  the  combined  action  of  the  em- 
ployers themselves  in  forever  banning  from  their  employ 
a  number  of  persons  at  the  same  time  and  by  the  same 
paper  which  banned  the  plaintiff  can  offer  no  justifica- 
tion for  bringing  in  the  controversies  between  those  other 
persons  and  the  motion  picture  industry. 

The  other  asserted  ground  for  reception  of  this  evidence, 
is  even  less  tenable.  First,  the  notice  of  suspension  stated 
it  was  based  on  Cole's  conduct;  no  reference  was  made!, 
to  the  conduct  of  others.  The  employer  therefore  cannot 
justify  on  other  grounds. 

Furthermore,  having  in  mind  that  Loew's  chose  to  sus- 
pend, not  to  terminate,  and  that  a  suspension  under  the 
contract  can  only  be  for  Cole's  failure  to  comply  with  his 
contract,  the  conduct  of  others  is  clearly  irrelevant. 

Again,  since  a  suspension  can  only  be  for  inaction  or 
for  omission  or  for  a  breach  which  is  remediable  by  tht 
employee,  how  can  it  be  argued  that  the  past  conduct  o:' 
other  persons  is  even  remotely  relevant  to  the  issue  o: 
appellant's  justification  ? 

The  argument  of  appellant  that  the  conduct  of  ten  per 
sons  would  be  more  likely  to  create  public  indignation  thai 
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would  the  conduct  of  one  is  not  applicable  to  appellant's 
rights  under  the  contract. 

If  remaining  in  public  favor  were  a  condition  of  Cole's 
continued  employment  it  would  have  been  necessary  for 
appellant  to  show  only  that  Cole  was  held  in  public  con- 
tempt. But  this  contract  was  not  so  drawn.  Here  to 
justify  the  suspension  appellant  must  show  such  conduct 
on  the  part  of  plaintiff  himself  as  to  constitute  a  breach  of 
his  obligations  under  the  contract,  not  merely  the  attitude 
of  the  public. 

We  respectfully  submit  that  on  the  merits  and  without 
regard  to  the  state  of  the  record,  the  exclusions  were 
eminently  proper.  No  rule  or  reason  requires  the  recep- 
tion of  the  evidence.  And  to  have  permitted  appellant  to 
try  the  conduct  of  nine  other  persons  would  have  trans- 
formed this  contract  action  between  a  single  plaintiff  and 
a  single  defendant  into  a  mass  trial,  and  the  issues  as  they 
relate  to  the  plaintiff  and  to  the  defendant  would  have 
been  buried  beneath  nine  layers  of  irrelevant  controversies. 

Beyond  this,  even  if  the  evidence  were  otherwise  ad- 
missible, it  was  proper  for  the  Court  to  exclude  until  a 
satisfactory  preliminary  showing  had  been  made.  Before 
the  reception  of  evidence  tending  to  charge  one  with  the 
conduct  of  another,  as  for  example  in  cases  of  conspiracy 
or  agency,  it  is  within  the  discretion  of  the  trial  Court, 
land  it  is  better  trial  practice,  to  require  satisfactory  evi- 
dence of  the  agency.  (First  Unitarian  Soc.  v.  Faulkner, 
;91  U.  S.  415,  23  L.  Ed.  283;  Globe  and  Rutgers  Co.  v. 
King  Foong,  etc.,   18  F.  2d  6,  C.   C.  A.  9;  Buckley  v. 
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Christmas,  121  R  2d  323,  C.  C.  A.  4,  cert.  den.  314  U.  S. 
679,  62,  S.  Ct.  180,  86  L.  Ed.  543 ;  Feigenbuts  v.  U.  S.; 
65  F.  2d  122.)  Indeed  it  has  been  held  reversible  error 
to  receive  evidence  of  conspirators'  acts  before  the  con- 
spiracy has  been  established.  (People  v.  Walt  her,  27  Cal. 
App.  2d  583,  81  P.  2d  452;  People  v.  Doblc,  203  Cal.  510, 
265  Pac.   184. 

Whether  there  has  been  a  sufficient  showing  of  a  con- 

1 
spiracy  to  permit  reception  of  testimony  of  co-conspirators  ; 

lies  within  the  discretion  of  the  trial  Court.     (Kelley  v.  . 

State,  210  Ind.  380,  3  N.  E.  2d  65;  State  v.  Moore,  217  '. 

Iowa  872,  251  N.  W.  737;  and  see  16  C.  J.  654.)     That 

discretion  will  not  be  questioned  unless  it  is  abused.  (  An- 

tonio  Pepe  Co.  v.  Apusso,  89  Conn.  807,  120  Atl.  681.) 

A  high  degree  of  proof  of  the  conspiracy  is  essential  if 

the  issue  is  tried  to  a  jury.    (Hobbs  v.  State,  86  Ark.  360, 

111  S.  W.  264;  Miller  v.  State,  139  Wise.  57,  119  N.  W. : 

850.) 

No  conspiracy  or  other  agreement  to  act  in  concert 
was  shown.  The  casual  reference  in  the  testimony  of  a 
single  witness  to  an  admission  made  out  of  Court  to  himi 
by  Cole  [R.  362]  is  too  trivial  to  constitute  substantial 
evidence.  Even  that  testimony  does  not  purport  to  show 
any  agreement  by  Cole,  and  if  it  be  assumed  that  the 
evidence  was  offered  for  that  purpose  (which  could  not 
have  been  guessed  by  anyone  at  the  time  of  the  trial)  it 
was  within  the  trial  court's  discretion  to  hold  that  it 
was  insufficient  as  a  foundation  to  charge  Cole  with  the 
conduct  of  others. 
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Evidence  of  the  Public  Attitude  Toward  Communism  and  Tes- 
timony by  the  Unqualified  Witnesses  of  the  Public  Opinion 
Toward  Cole's  Conduct  Were  Properly  Excluded. 

Specifications  of  Error  Nos.  2  and  3  relate  to  several 
kinds  of  evidence  which  it  is  impossible  fairly  to  consider 
under  a  single  heading. 

One  of  the  questions  excluded  was  addressed  to  Mr. 
Mayer,  a  witness  not  shown  to  be  qualified  as  an  expert 
on  the  subject  of  public  opinion.  The  question  he  was 
asked  did  not  deal  with  Cole  alone.  He  was  asked  his 
"observation  of  public  opinion  with  reference  to  the  hear- 
ings. And  particularly  to  that  portion  of  the  hearings 
in  which  the  questions  were  asked  by  the  Committee  and 
not  answered  by  certain  of  the  parties,  including  Mr. 
Cole?"     [R.  357-358.] 

The  question  was,  therefore,  much  too  broad,  and  was 
!  objectionable  on  that  ground  alone.  It  would  have  brought 
before  the  jury  the  public  reaction  not  toward  Cole,  but 
1  toward   the   hearings   themselves,   an   issue   remote   from 
the  rights  and  obligations  of  the  parties  under  the  em- 
ployment contract.     The  portion  of  the  question  dealing 
with  questions  not  answered  was  likewise  directed  to  the 
hearings.     And  in  any  event  it  called  for  public  reaction 
to  the  conduct  of  all  witnesses,  whoever  they  may  have 
been,  who  failed  to  answer  any  questions.     Most  gener- 
lously  construed,  the  question  was  subject  to  the  same  de- 
!  fects   as   was   other   offered   evidence   of   the   conduct   of 
persons  other  than  the  plaintiff.    It  was  plainly  irrelevant. 

Furthermore,  the  witness  was  not  shown  to  be  qualified 

!to  state  "his  observation  of  public  opinion."     Note,  the 

!  question  did  not  call  for  a  specific  comment  by  specified 

or  ascertainable  persons.     It  called  for  "public  opinion." 
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The  distinction  is  important.     What  Jones  or  Smith  01 
Robinson   said   or   did   is   an   observable   fact.      Whether 
they  or  any  given  number  of  persons  or  any  particular 
selection  of  individuals  represent  public  opinion  is  not  an 
observable   fact,  but   is   a   matter   of   opinion.     Even   to 
ascertain  what  is  meant  by  the  phrase  "public  opinion" 
calls  for  the  judgment  of  experts  in  an  elusive  and  treach- 
erous field  of  study.    For  example,  was  Mr.  Mayer  quali- 
fied to  say  what  percentage  of  a  community  is  "the  public"  ? 
Even  after  determining  what  the  phrase  means,  the  work 
of  ascertaining  the  state  of  public  opinion  on  a  given  i 
subject  requires,  as  is  well  known,  extensive  field  work,  . 
careful    coordination    of    data,    application    of    statistical  ! 
mathematics  and  the  calculus  of  probability.16     The  wit- 
ness was  not  shown  to  have  any  such  qualifications. 

Another  ground  of  exclusion  was  the  fact  that  no 
proper  foundation  had  been  laid,  or  was  offered,  for  the 
question  asked.  [R.  358.]  Before  even  an  expert  may 
give  an  opinion,  the  Court  may  require  evidence  in  the 
record  of  facts  on  which  the  opinion  is  based.  (Commer- 
cial U.  S.  Co.  v.  Pacific  Gas  &  Electric  Co.,  220  Cal.  515, 
31  P.  2d  793;  Hornby  v.  State  Life  Insurance  Co.,  106 
Nebr.  575,  184  N.  W.  84.)  An  expert  is  not  permitted 
to  base  his  opinion  on  any  source  other  than  the  evidence 
in  the  case.  (Atlantic  Life  Insurance  Co.  v.  Vaughan, 
71  F.  2d  394,  C.  C.  A.  6  (cert.  den.  293  U.  S.  589,  79 
L.  Ed.  684),  55  S.  Ct.  104;  and  cf.  United  States  v. 
Bums,  69  F.  2d  636,  C.  C.  A.  5.) 


16Even  so,  the  results  have  notoriously  been  found  to  be  so  grossl) 
inaccurate  that  it  may  well  be  argued  that  public  opinion  is  beyonc 
the  testimony  even  of  experts. 
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For  each  of  these  several  reasons  question  addressed 
to  Mr.  Mayer  was  properly  excluded.17 

The  claimed  error  in  excluding  the  editorials  is  wholly 
unfounded.  The  editorials  were  never  offered.  There 
was,  therefore,  nothing  before  this  Court  to  review. 
(Hagen  v.  Porter,  156  F.  2d  362  (C.  C.  A.  9,  1946), 
cert.  den.  67  S.  Ct.  85  (1946);  Patten  v.  Lewis,  146  F. 
2d  544.) 

The  Court  did  not  at  any  time  directly  rule  or  even  in- 
dicate it  would  exclude  the  editorials.  Referring  both  to 
the  editorials  and  to  motion  pictures  the  Court  said: 

"...  I  say  now  that  I  am  satisfied  .  .  . 
that  the  editorials  cannot  be  shown. 

"There  is  one  additional  thought,  and  I  am  not 
ruling  definitely  on  it.  I  am  giving  my  additional 
thought  to  it.     .     .     ."      [R.  823.] 

And  in  the  discussion  that  followed  the  Court  further 
said: 

"And  for  those  reasons,  also,  I  believe  that  the 
testimony  of  Mr.  Johnston  that  he  saw  the  editorials 
would    not    warrant    our    introducing    the    editorials 


17 Although  it  is  not  necessary  on  this  appeal  to  justify  the  reason- 
ing of  the  trial  judge,  it  is  worth  observing  that  the  District  Court's 
theory  for  the  exclusion  of  this  and  other  offers  of  evidence  was 
admirably  conceived  toward  getting  an  accurate  and  just  determina- 
tion of  the  issue.  Since  the  critical  issue  turned  on  "public"  opinion ; 
and  since  it  was  obviously  impossible  to  bring  the  public  into  the 
courtroom  to  testify ;  and  since  the  problem  of  determining  whether 
any  witnesses  or  group  of  witnesses  were  fair  samples  of  the  public 
was  insuperable;  the  trial  court  concluded  that  the  nature  of  the 
public  reaction  should  be  judged  from  the  conduct  itself,  just  as  in 
cases  of  libel  the  question  whether  a  given  utterance  brings  one  into 
public  scorn  is  determined  not  by  calling  witnesses  to  testify  as  to 
their  reactions  but  from  the  nature  of  the  statements  published. 
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.  .  .  and  I  do  not  believe  that  the  testimony 
which  was  brought  out  on  the  part  of  the  plaintiff  in 
reporting  to  the  plaintiff  to  the  effect  there  was  some 
consultation  about  the  matter  would  warrant  you  in 
introducing  what  the  other  persons  did     .     .     . 

"I  have  allowed  you  to  introduce,  to  go  into  as: 
much  detail,  and  you  may  go  into  further  detailJ 
.  .  .  but  the  mere  fact  that  the  names  were  re- 
ferred to  would  not  in  themselves  warrant  the  intro- 
duction of  the  nine  pictures.  Now,  that  is  my  thought 
at  the  present  time.  /  may  change  my  mind  in  the, 
morning,  but  I  am  very  positive  about  it  .  .  . 
in  other  words,  let  me  say  this  frankly.  .  .  ."' 
[R.  825.] 

"In  view  of  that,  and  in  view  of  my  attitude  to-tj 
ward  the  law,  which  may  be  assumed  to  be  positive,! 
they  [defendant?]  may  have  objections,  but  I  do  not\ 
think  they  will  change  my  mind,  because  I  have  lived 
with  this  thing  for  three  weeks  and  my  mind  is  stih 
on  it."    [R.  826-827.]  I 

Since  there  was  no  offer,  there  was  no  occasion  for  t 
ruling.     But  it  is  plain  that  even  if  the  colloquy  by  the 
Court  is  incorrect,  no  final  conclusion  had  been  reachec 
by  the  Court  as  to  the  admissibility  of  the  evidence.    Bu 
even  if  we  should  assume  that  the  editorials  were  offeree 
and  rejected,  no  error  was  committed.     The  point  wa:1 
thus  covered  by  the  equivalent  of   indisputable  evidence' 
[R.  915,  916.]     A  party  has  no  right  to  offer  evidenc 
on  a  matter  of  which  judicial  notice  is  taken.     {Lane  i 
Sargent,  217  Fed.  237,  C.  C.  A.  1 ;  Commissioner  v.  May 
zynski,  149  Mass.  682,  21  N.  E.  228;  Taggart  v.  Keeblei 
198  Ind.  633,  154  N.  E.  495;  and  cf.  Ohio  Bell  Telephon 
Co.  v.  Public  Utilities  Commission,  301  U.  S.  292  at  30. 
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81  L.  Ed.  1093,  57  S.  Ct.  724;  and  see  Tilton  v.  Russek, 
171  Cal.  731,  734,  154  Pac.  860,  862,  saying  that  judicial 
notice  "presupposes  the  absence  of  evidence." 

The  last  item  of  evidence  offered  was  the  testimony  of 
Mr.  Max  Eastman.  The  exclusion,  however,  was  proper 
for  the  following-  reasons :  Eastman  was  not  qualified 
as  an  expert  on  public  opinion.  The  objection  to  Mr. 
Mayer's  testimony  was  likewise  applicable  to  his  testi- 
mony. There  was  no  sufficient  foundation  shown  in  the 
offer  of  proof  to  permit  the  question  relating  to  public 
opinion.  The  only  foundation  offered  was  that  "for 
many  years  and  particularly  the  last  two  or  three  years'' 
Eastman  had  been  lecturing  to  divers  audiences  on  social, 
economic  and  political  problems.  [R.  829.]  It  was  within 
the  discretion  of  the  Court  to  hold  that  this  was  insuf- 
ficient as  a  foundation,  and  this  determination  will  not  be 
disturbed  on  appeal  unless  clearly  erroneous.  (White  v. 
State  of  Maryland,  106  F.  2d  392,  397;  Congress,  etc.  v. 
Edgar,  99  U.  S.  654.  25  L.  Ed.  487;  Butter  v.  Hommel, 
213  Cal.  677,  3  P.  2d  554;  New  York  Central  Railway 
v.  Newbold,  151  N.  Y.  Supp.  732,  166  App.  Div.  193.) 
It  is  clearly  reasonable  to  conclude  that  a  lecture  platform 
is  scarcely  the  equivalent  of  a  Gallup  Poll. 

Again,  there  was  no  offer  to  show  what  the  state  of 
public  opinion  was  concerning  the  Communist  Party.  [R. 
829.]  The  offer  was  to  show  that  the  witness  had  such 
an  opinion.     This,  of  course,  was  plainly  irrelevant. 

But  on  the  further  assumption  that  the  offer  did  in- 
clude an  offer  to  show  what  the  public  thought  of  Com- 
munists and  Communism,  we  insist  the  evidence  was  ir- 
relevant and  the  exclusion  was  proper  because  the  subject 
matter  was  covered  by  the  Court's  instructions.    Judicial 
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notice  renders  evidence  superfluous.  Finally,  the  attitude 
of  the  public  toward  Communists  was  immaterial  because 
the  defendant  did  not  suspend  plaintiff  upon  this  ground. 
This  evidence  was  immaterial  because  the  notice  of  sus- 
pension did  not  charge  Cole  with  being  a  Communist; 
and  the  public  reaction  to  Communism  cannot  justify  the 
suspension.  What  was  in  issue  was  the  effect  of  the  con- 
duct of  Cole  which  was  described  in  the  notice.  To  re- 
ceive evidence  and  thus  to  create  an  issue  as  to  the  pub- 
lic attitude  toward  Communism  would  be  to  impose  con-i 
tractual  consequences  on  Cole  on  a  matter  not  within  the 
scope  of  the  issues.  This  would  be  wrong  as  a  matter 
of  law;  it  would  also  tend  to  influence  the  jury  with  pas- 
sions and  prejudices  not  germane  to  the  issue.  It  was 
the  court's  duty  to  exclude.  [R.  616.].  (Cf.  Owd  v.  Hel- 
ler, 82  N.  H.  387,  134  Atl.  344.) 

The  Court  Properly  Excluded  Evidence  of  the  Aims  and 
Loyalties  of  the  Communist  Party. 

The  issue  concerning  which  appellant  argues  this  evii 
dence  was  relevant  was  whether  Cole  violated  the  moral 
clause  of  his  contract  by  his  conduct  at  the  hearings.    Apj 
pellant's  argument  is  further  based  on  the  assumption  tha 
the  public  had  the  right  to  infer,  and  did  in  fact,  infer 
from  Cole's  failure  to  answer  certain  questions,  that  hi, 
was  a  member  of   the   Communist   Party,   and  therefor, 
the  scorn  and  contempt  held  by  the  public  for  the  Corr, 
munist  Party  could  be  imputed  to  Cole.     But,  even  cor 
ceding   this   much   of   appellant's   premises   solely   for   tr 
purpose  of  argument,  it  does  not  follow  that  evidence  tenc 
ing  to  show  the  aims  and  loyalties  of  Communists  was  a< 
missible. 
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It  must  be  recalled  that  the  notice  of  suspension  did  not 
purport  to  be  based  on  Cole's  unlawful  conduct;  and  the 
employment  contract  did  not  give  Loew's  the  right  to 
terminate  or  suspend  solely  for  the  commission  of  a  crime. 
Evidence,  therefore,  of  the  claimed  criminal  character  of 
any  organization  to  which  Cole  inferentially  belonged 
would,  therefore,  not  be  material. 

It  should  also  be  recalled  that  the  Court  did  in  fact 
instruct  the  jury  as  to  the  public  attitude  toward  Com- 
munists as  declared  by  the  courts  and  this  instruction  ac- 
complished all  that  appellant  was  entitled  to  accomplish, 
and  more,  because  it  not  only  put  that  before  the  jury  but 
it  gave  that  information  to  the  jury  in  a  form  which  ren- 
dered it  indisputable. 

Furthermore,  the  conclusion  of  the  jury  on  evidence  of 
special  facts,  or  the  conclusion  of  the  jury  based  on  in- 
formation specially  elicited  for  it,  or  based  on  anything 
not  a  matter  of  common  knowledge,  or  in  fact  on  any- 
thing justifying  the  reception  of  evidence  would  not  deter- 
mine any  relevant  issue.  Such  a  conclusion  would  elicit, 
not  a  public  reaction,  but  a  reaction  peculiar  to  the  con- 
fines of  the  courtroom  in  which  that  evidence  was  brought 
forth. 

It  cannot  be  presumed  that  the  public  reaction  was  based 
on  special  information;  and  there  was  no  reason  to  show 
that  the  evidence  sought  to  be  elicited  from  Mr.  Eastman 
was  public  knowledge. 

It  needs  only  to  be  added  that  this  evidence  was  not 
only  irrelevant  but  was  of  a  character  to  confuse  and  in- 
flame the  jury.  Even  if  it  were  relevant  (and  we  insist 
that  it  was  not)  it  would  have  been  within  the  discretion 
of  the  trial  court  to  have  weighed  the  degree  of  relevancy 
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as  against  its  inherent  tendency  to  make  it  impossible  for 
the  jury  to  consider  the  evidence  calmly  and  dispassion- 
ately. 

The  Inquiry  as  to  Cole's  Motives  for  His  Conduct  Was  Properly 

Excluded. 

Under  its  Specification  of  Error  No.  5  appellant  argues 
it  should  have  been  permitted  to  ask  Cole  whether  he  was 
a  Communist,  and  it  seeks  to  support  its  contention  on 
the  ground  that  the  question  was  within  the  scope  of  the 
direct   examination. 

The  question  was  properly  excluded.  Whether  Cole  was 
a  member  of  the  Communist  Party  was  irrelevant  in  the 
issue  for  the  reasons  already  argued.  Furthermore,  col- 
lateral and  irrelevant  issues  may  not  be  inquired  into  or 
cross-examination.  (U.  S.  v.  M ant on,  107  F.  2d  834  (C 
C.  A.  2,  1939) ;  Sims  v.  Green,  160  F.  2d  512;  Sutherlam 
v.  U.  S.,  92  F.  2d  305.)  "It  is  a  very  plain  corollary  tc, 
that  rule  that  a  question  not  otherwise  material  or  proper 
does  not  become  so  by  force  or  any  purpose  of  the  exami 
ining  party  to  make  issue  of  it  to  discredit  the  witnes 
by  contradicting  his  answers  to  it."  (Despiau  v.  U.  S 
Casualty  Co.,  89  F.  2d  43,  45  (C.  C.  A.  1,  1937).) 

Furthermore,  the  scope  of  cross-examination  on  col 
lateral  matters  is  "peculiarly  within  the  discretion  of  th 
trial  judge.  And  his  action  will  not  be  interfered  wit 
unless  there  has  been  upon  his  part  a  plain  abuse  of  di: 
cretion.  3  Wharton's  Criminal  Evidence  (11th  ed.)  se 
1308."     (U.  S.  v.  Manton,  supra,  845.) 
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The   Court   Properly    Excluded    Questions    Relating   to    Cole's 
Awareness   of  the   Public  Attitude  Towards   Communism. 

Under  appellant's  Specification  of  Error  No.  6  it  argues 
it  should  have  been  permitted  to  elicit  evidence  showing 
Cole's  awareness  of  the  public  attitude  toward  Com- 
munists and  Communism.18 

Such  evidence  was  irrelevant  and  was  properly  excluded. 
Cole  took  the  risk  of  the  contractual  consequences  of  his 
behavior.  Had  he  been  fully  unaware  of  the  possibility 
of  bringing  himself  into  scorn  his  ignorance  would  not 
have  helped  him,  if  indeed  his  conduct  had  brought  him 
(into  scorn;  nor,  had  he  been  fully  apprised  of  the  risks  he 
exposed  himself  to,  would  his  foreknowledge  have  helped. 
The  contract  gave  Loew's  certain  rights  by  reason  of  the 
effect  of  Cole's  conduct,  not  by  reason  of  his  precaution, 
prudence,  foresight,  or  lack  of  any  such  qualities. 

It  is  true  the  jury  was  instructed  as  to  wilfulness,  but 
the  jury  was  merely  told  it  was  an  intentional  act.  [R. 
904.]  Nothing  was  said  about  foreknowledge  or  aware- 
ness of  possible  consequences.  Indeed  the  situation  is 
like  that  in  Polkinghorn  v.  Riverside  Portland  Cement 
Company,  24  Cal.  App.  615,  142  Pac.  140,  in  which  the 
Court  excluded  a  question  calling  for  knowledge  of  the 
existence  of  danger,  but  afterwards  instructed  the  jury 
that  the  defendant  was  in  fact  charged  with  knowledge; 
the  Court  held  that  the  error  if  any  was  cured  by  the 
instruction.  (See  also  Relfe  v.  Wilson,  102  U.  S.  append, 
cl.  xxxix,  26  L.  Ed.  212.) 


18Appellant's  statement  of  this  Specification  is  too  broad ;  it  in- 
cludes an  argument  on  the  exclusion  of  questions  concerning  Cole's 
^awareness  of  the  consequences  of  his  failure  to  answer  questions. 
No  such  question  was  asked  of  Cole  or  included  in  the  Specification 
;of  Error.  However  the  reply  here  made  would  suffice  to  justify  the 
exclusion  of  such  question  had  it  been  asked. 
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Furthermore,  since  the  subject  of  the  question  was  col- 
lateral to  the  issues,  it  was  not  proper  cross-examination. 
(See  authorities  ante  under  the  hearing  dealing  with  the 
exclusion  of  the  public  attitude  towards  Communism.) 

Finally  the  error,  if  any,  was  cured  by  the  verdicts. 
The  jury  found  that  Cole  had  not  violated  his  contract; 
therefore  the  attention  he  gave  to  the  possible  conse- 
quences of  his  conduct  was  rendered  academic. 

Loew's    Continued   Payment   of   Salary   Was    Relevant   to   the 

Issue  of  Waiver, 

and 

The  Continued  Showing  of  Motion  Pictures  Was  Relevant  to 
the  Effect  of  Cole's  Conduct. 

Under  its  Specification  of  Error  No.  7,  appellant  argues:; 
that  it  was  error  to  receive  evidence  of  the  continued  pay- 
ment of  Cole's  salary  and  evidence  that  Loew's  continued 
to  distribute  various  motion  pictures  written  by  Cole. 

The  two  kinds  of  evidence  should  be  considered  sepa-' 
rately.      As   to   the   continued   payment   of   Cole's   salary; 
this  was  included  in  the  stipulation  embodied  in  the  pre-*1 
trial  order.     That  stipulation  recites  that  Loew's  well  anc 
truly  performed  each  and  every  obligation  of  the  employ; 
ment   agreements   until   December   2,    1947.     [R.    78-79. 
Obviously    payment   of    weekly    salaries    was    one    of    it 
obligations  under  the  employment  agreements.    [Contract, 
Article   17,   R.   23.]      This   evidence   therefore   went   infc 
the  record  without  objection;  and  appellant  cannot  com 
plain  now. 

Furthermore,   the   continued   payment   of   salaries   wa 
plainly  relevant  to  the  issue  of  waiver. 


—81— 

That  the  issue  of  waiver  was  properly  in  the  case  has 
already  been  argued.  (See  discussion  and  authorities  un- 
der heading  The  Pre-Trial  Order  Did  Not  Preclude  the 
Court  From  Charging  the  Jury  Concerning  Facts  Stipu- 
lated by  the  Parties.) 

Appellant's  argument  that  the  continued  distribution 
of  the  motion  pictures  was  not  inconsistent  with  suspen- 
sion and  that  the  evidence  should  therefore  be  excluded 
misses  the  effect  of  this  evidence.  This  evidence  shows 
that  Cole's  conduct  did  not  have  the  effect  which  Loew's 
professed  it  had.  That  Loew's  should  continue  to  exhibit 
motion  pictures  written  by  Cole  and  carrying  his  name  as 
author  was  of  course  wholly  inconsistent  with  its  pro- 
fessed statement  that  Cole's  conduct  had  shocked  the 
public  and  tended  to  injure  Loew's.  The  very  point  of 
the  morals  clause  which  appellant  relied  on  (and  the  only 
I  point  on  which  it  could  rely)  was  that  Cole's  conduct  had 
I  marked  him  for  the  public  as  an  individual  who  was  to  be 
-scorned,  and  that  by  reason  of  that  scorn  Cole's  value 
ito  his  employer  diminished.  But  notwithstanding  Cole's 
conduct  Loew's  continued  to  run  motion  pictures  written 
by  Cole.  We  insist  this  evidence  was  not  only  relevant 
but  the  strongest  evidence  showing  that  Loew's  position 
Swas  unfounded. 

Furthermore,  the  admission  of  evidence  even  if  deemed 
irrelevant,  is  of  no  consequence  unless  it  be  shown  to  be 
iprejudicial.  The  reception  is  largely  in  the  discretion  of 
:the  trial  court,  and  that  discretion  will  not  be  overturned 
iexcept  on  a  plain  showing  of  abuse.  (NLRB  v.  Donnelly 
garment  Co.,  330  U.  S.  219,  67  S.  Ct.  756,  91  L.  Ed. 
|854,  867;  Standard  Ace.  Ins.  Co.  v.  Heat  field,  C.  C.  A.  9, 
|141  F.  2d  648;  Fort  Street  Union,  etc.,  v.  Hillen,  119  F. 
|2d307  (C.  C.  A.  6).) 
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IV. 
The  Affidavit  to  Transfer  the  Cause  Did  Not  Disclose 
Any   Personal   Bias   or   Prejudice   and   Was   In- 
sufficient. 

After  the  plaintiff's  motion  for  judgment  on  the  plead- 
ings was  filed,  and  after  it  had  been  argued  and  sub- 
mitted, and  while  the  parties  were  waiting  for  a  decision 
on  that  motion,  but  before  a  decision  was  rendered,  the 
defendant  filed  an  affidavit  for  the  transfer  of  the  cause 
to  another  judge.     [R.  48,  51.] 

The  affidavit  alleged  on  information  and  belief  that 
the  District  Judge  has  a  personal  bias  and  prejudice 
against  the  defendant  and  in  favor  of  the  plaintiff.  Thii 
conclusion  was  supported  by  the  following:  It  wai 
averred  that  the  District  Judge  had  said,  at  a  time  whei 
there  was  no  cause  pending  in  the  United  States  Court 
that  there  was  no  legal  justification  for  the  suspension  o 
any  of  the  persons  who  had  been  indicted,  that  if  any  o 
the  cases  arising  out  of  the  suspension  came  before  hir. 
he  would  have  to  render  judgment  for  the  plaintiffs,  ant 
that  if  he  were  the  attorney  for  the  plaintiffs  he  coul 
recover  judgments  in  their  favor  for  millions  of  dollan 
[R.  44.]  It  should  be  noted  no  person,  either  employe 
or  employee,  plaintiff  or  defendant,  was  named. 

The  District  Court  held  that  the  affidavit  was  insufficie? 
because  it  failed  to  state  any  facts  pointing  to  person 
bias  or  prejudice.    [R.  53  et  seq.] 

The  ruling  was  obviously  correct. 

The  affidavit  must  be  strictly  construed.  (Scott  . 
Beams,  122  F.  2d  777,  cert,  den.,  315  U.  S.  809,  62  S.  (. 
799,  86  L.  Ed.  1209;  Keown  v.  Hughes,  265  Fed.  5/; 
Sanders  v.  Allen,  58  Fed.  Supp.  417.) 


The  statement  that  the  District  Judge  was  personally 

:  biased  or  prejudiced  does  not  satisfy  the  statute;   facts 

must  be  stated  to  show  the  existence  of  the  personal  bias 

or  prejudice.     (Hurd  v.  Letts,  152  F.  2d  121;  Millslagle 

v.  Olson,  128  F.  2d  1015,  reh.  den.,  130  F.  2d  212;  In  re 

j  Lisman,  89  F.  2d  1898;  Wilkes  v.  United  States,  80  F.  2d 

:  285;  Benedict  v.  Sieberling,  17  F.  2d  831.) 

The    exact   meaning   of    the   word    "personal"    in    the 

:  statute  (28  U.  S.  C.  A.,  Sec.  25)  is  that  bias  or  prejudice 

in  favor  of  or  against  one  of  the  parties  which  renders  a 

fair    consideration    of    the    issues    unlikely.       [Ex    parte 

;  American  Steel  Barrel  Co.,  230  U.  S.  35,  33  S.  Ct.  1007, 

I  57  L.  Ed.  1379;  Equitable  Trust  Co.  of  New  York,  232 

■  Fed.  836;  Wilkes  v.  United  States,  80  F.  2d  285;  Price  v. 
>Johnson,  125  F.  2d  806;  Henry  v.  Speer,  201  Fed.  869; 

■  and  see  authorities  collected  in  opinion  of  District  Court, 
JR.  55.] 

Nothing  in  the  affidavit  shows  personal  bias  for  or 
'[  against  either  of  the  parties.  The  most  that  can  be  said 
•  is  that  the  District  Judge  entertained  an  opinion  on  the 
'legal  justification  for  the  suspension.  But  this  plainly 
[is  not  the  same  as  animus  against  the  defendant  or  af- 
j  fection  for  or  bias  in  favor  of  the  plaintiff.  The  authori- 
ties above  referred  to  distinguish  between  fixed  opinions 

I I  as  to  the  law  and  personal  bias,  and  likewise  distinguish 
1 1  between,  on  the  one  hand,  bias  or  prejudice  which  is  not 

personal  but  which  is  derived  from  the  background  and 
experience  of  the  Judge,  and  on  the  other  hand  bias  which 
is  personal  within  the  meaning  of  the  statute,  that  is  to 
say,  bias  which  is  in  favor  of  or  against  one  of  the  parties. 

The  argument  of  appellant  is  that  an  opinion  not  formed 
on  the   evidence   constitutes   personal   bias   or   prejudice. 


This  argument  is  unsupported  by  the  authorities ;  it  would 
offer  a  new  method  of  disqualification  wholly  unnecessary 
for  the  proper  administration  of  justice. 

The  Craven  case  {Craven  v.  U.  S.,  22  F.  2d  605)  relied 
on  by  appellant  merely  reaffirms   the  necessity   for  per- 
sonal bias.     "There  is  in  the  affidavit  no  intimation  that 
prior  to  the  first  trial  the  presiding  judge  had  any  bias 
or   prejudice,   personal   or   other,   against   the   defendant. 
So  far  as  appears,  he  had  never  heard  of  him  or  his  al-i 
leged  offense"  (ibid.  607).   The  Moskun  case  (Moskun  v. 
U.  S.,  143  F.  2d  129),  did  not  involve  any  disqualification 
procedure  under  the  statute.     The  same  is  true  of  the 
Ferrari  case  (Ferrari  v.  United  States,  169  F.  2d  353) 
In  Schmidt  v.  United  States,  115  F.  2d  394,  the  affidavi1 
disclosed  that  the  Judge  had  expressed  an  opinion  per<; 
sonally  prejudicial  to  the  defendant  and  "personally  hostib 
and  antagonistic  to  him    .    .    .    and  had  assumed  the  rol« 
of  a  prosecutor"  (ibid.  398).     In  U.  S.  v.  Sixteen  Thorn 
sand  Acres  of  Land,  49  Fed.  Supp.  645,  the  Court  helt 
that  impersonal  prejudice  resulting  from  a  Judge's  back 
ground  or  experience  or  even  prejudice  against  a  par 
ticular  type  of  litigation  is  not  prejudice  within  the  mear 
ing  of  the  statute,  citing  Price  v.  Johnson,  supra,  decisk> 
of    the    Ninth    Court    of    Appeals.      In   In   re    Beechei 
50  Fed.  Supp.  530,  no  affidavit  was  presented,  the  Distrk 
Court  ruled  adversely  to  the  affiant's  contentions  and  hel 
that    merely    making    "unfair    and    uncomplimentary    r«i 
marks"    did    not    constitute    personal    bias    or    prejudic 
Ryan  v.  United  States,  99  F.  2d  864,  held  that  even  whe 
the   District   Judge   expresses   the   opinion   that    "sinist" 
forces  are  at  work,"  and  "lurking  in  the  background"  ■ 
the  case,  this  did  not  constitute  a  showing  of  person! 
prejudice. 
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It  is  true  that  some  of  the  decisions  say  that  an  opinion 

formed  on  the  basis  of  evidence  in  the  record  is  not  a 

"personal"    opinion   within    the   meaning   of    the    statute. 

I  But  none  of  the  cases  hold  that  an  opinion  formed  from 

sources  other  than  evidence,  as   for  example  an  opinion 

,  derived  from  the  background  and  experience  of  the  Judge, 

1  is  for  that  reason  the  equivalent  of  personal  bias  or  preju- 

;  dice  in  favor  or  against  one  of  the  parties.     An  opinion 

\  may  be  "personal"  to  the  Judge;  that  is  to  say,  it  may  be 

derived   from  non-judicial  sources  and  in   the  course  of 

the  judge's  personal  experience.     But  this  is  not  the  same 

!  as  an  opinion  evidencing  the  judge's  personal  bias  for  or 

1  against  the  parties. 

It  is  submitted  that  the  affidavit  for  transfer  of  the 
cause  was  insufficient. 

Conclusion. 

Because  of  the  facilities  available  to  appellant,  as  a 
;  producer  of  motion  pictures,  the  jury  was  put  in  a  posi- 
!  tion  of  the  closest  intimacy  with  the  facts  most  vitally 
;  in  issue.  The  heart  of  this  controversy  centered  about 
\  the  plaintiff's  conduct  on  the  witness  stand.  Not  only  was 
the  transcript  of  the  plaintiff's  testimony  put  in  evidence, 
but  a  phonographic  recording  of  the  proceedings  was 
i  played  twice  in  the  hearing  of  the  jury,  so  that  all  of  the 
;  sounds  of  the  exact  scene  were  brought  alive  in  the  court- 
room. More  than  this,  a  motion  picture  film  reproducing 
i  exactly,  in  detail,  as  well  as  in  duration,  the  plaintiff's 
s  entire  conduct  on  the  witness  stand  was  exhibited  to  the 
|  jury.  It  is  not  possible  to  imagine  any  trial  which  has 
i  brought  to  the  jury  the  living  facts  concerning  which  the 
tissues  arose  as  vividly  or  as  authentically  as  was  done  in 
the  Court  below. 


On  the  basis  of  that  evidence,  as  well  as  a  full  and  im- 
partial hearing,  twelve  jurors  acceptable  to  the  appellant 
unanimously  found  that  the  appellee  had  not  violated  his 
contract.  The  Court,  by  independent  findings,  reached 
the  same  conclusion.  It  is  respectfully  submitted  that  only 
the  strongest  showing  of  prejudicial  error  should  move 
this  Court  from  anything  other  than  an  affirmance. 

Historically  the  function  of  the  Courts  has  been  to 
channel  the  issues  and  to  require  their  presentation  to  a 
jury  in  such  a  way  as  to  make  it  possible  to  render  a  calm, 
dispassionate  verdict,  cut  free  from  the  entangling  agita- 
tions of  prevailing  prejudices.  The  decisions  have  as- 
sumed that  twelve  citizens,  representative  of  the  country, 
would  be  more  likely  to  be  biased  in  their  consideration  of 
the  issues  than  would  the  Court.  And  for  that  reason 
Courts  have  traditionally  sought  to  impress  jurors  with 
their  duty  to  render  a  verdict  on  the  facts  and  in  accord- 
ance with  the  law,  without  regard  to  political  excitations.; 

In  the  present  case,  had  any  such  existing  tendencies 
operated,  they  would  have  operated  in  favor  of  appellant! 
Notwithstanding  that,  the  jury  as  well  as  the  Court 
reached  conclusions  entirely  favorable  to  the  plaintiff. 

Yet  many  of  the  arguments  in  Appellant's  Brief  appear, 
to  have  been  made  not  for  their  intrinsic  merit  but  in  the 
hope  that  the  arguments  would  steep  the  appellee's  case 
in  the  agitation  concerning  Communists  and  Communism; 
It  is  as  though  appellants  sought  to  accomplish  with  this 
reviewing  Court,  in  stirring  the  kettle  of  hysteria,  wha 
they  had  failed  to  achieve  with  the  jury. 

The  position  taken  by  the  employer  was  wholly  un 
precedented  in  the  history  of  the  motion  picture  industry 
it  was  based  on  a  tenuous,  insubstantial,  and  conceded! 
shaky  construction  of  a  motion  picture  employment  cor 
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tract  which  surely  must  have  been  drawn  with  wholly 
different  purposes  in  view.  Not  only  that,  but  the  em- 
ployer's position  represented  a  drastic  volte  face,  without 
warning  to  anyone  until  it  was  too  late. 

It  should  be  borne  in  mind  that  what  the  Court  was 
called  on  to  enforce  was  a  property  right,  that  is,  a  right 
arising  out  of  a  contract.  Courts  and  scholars  have  long 
recognized  that  while  political  controversies  may  ebb  and 
flow,  in  order  to  prevent  serious  injury  to  society,  rights 
arising  from  contract  must  be  protected.  Any  other 
course  would  invite  name-calling  and  trial  by  epithet. 

The  appeal,  we  submit,  is  without  merit.  The  proceed- 
ings were  free  from  error,  and  the  judgment  accomplished 
substantial  justice. 

Respectfully  submitted, 

Kenny  and  Cohen, 
By  Robert  W.  Kenny, 

Bartley  C.  Crum, 

Margolis  &  McTernan, 
By  Ben  Margolis, 

Charles  J.  Katz, 
Attorneys  for  Appellee  (Plaintiff). 
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swer will  be  found  to  plaintiff's  contrary  argument 1 

H.  Since  courts  will  take  judicial  notice  that  a  large  part 
of  the  American  public  looks  with  scorn  and  contempt 
on  persons  it  believes  to  be  Communists,  the  jury 
should  have  been  so  instructed i 

VIII. 

The  trial  court  erred  to  the  prejudice  of  defendant  in  its  rul- 
ings on  the  admission  and  exclusion  of  evidence \ 

IX. 

The  cause  should  have  been  transferred  to  another  judge  be- 
cause of  the  trial  judge's  personal  bias  and  prejudice ', 
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No.  12222 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Loew's  Incorporated,  a  corporation, 

vs. 
Lester  Cole, 


Appellant, 


Appellee. 


APPELLANT'S  CLOSING  BRIEF. 


Preliminary  Statement. 

In  this  closing  brief  it  will  be  assumed  that  the  court  has 
in  mind  the  theory  of  the  case  and  the  attack  upon  the 
judgment  developed  by  appellant  in  the  Opening  Brief.1 
In  replying  to  Plaintiff's  Brief  a  mere  reference  to  the 
Opening  Brief  will  be  made  when  it  is  thought  that  plain- 
tiff's argument  on  any  point  has  been  fully  covered  therein. 

It  is  believed  that  plaintiff  does  not  attempt  to  answer 
many  of  defendant's  arguments  and  that  in  a  number  of 
instances  where  plaintiff  purports  to  answer  an  argument, 
the  answer  is  in  effect  merely  a  statement  that  what  de- 
fendant says  is  not  so.  The  limitation  of  length  imposed 
by  the  rules  is  such  that  defendant  cannot  catalogue  these 
situations  and  must  assume  that  they  will  be  evident  to  the 
court. 

There  are  instances  in  which  plaintiff's  statements  of 
defendant's  position  does  not  accord  with  that  position  as 


x"0.  B."  will  refer  to  Appellant's  Opening  Brief,  and  "P.  B." 
to  Appellee's  Brief.  The  parties  will  be  referred  to  by  their  desig- 
nations in  the  trial  court. 
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expressed  in  the  Opening  Brief  and  there  are  some  in- 
stances where  it  is  believed  that  statements  in  Plaintiff's 
Brief  are  not  supported  by  the  record.  This  brief  will 
contain  some  comment  in  this  regard  by  way  of  illustra- 
tion, but  here  again,  because  of  the  limitation  of  space, 
defendant  will  rely  largely  upon  the  fact  that  in  its  Open- 
ing Brief  defendant  has  denned  its  position,  and  has  pre- 
sented a  statement  of  the  case  to  which  plaintiff  takes  no 
exception. 

Comment  Upon  Plaintiff's  "Statement  of  the  Case"  ' 
and  "The  Facts." 

In  this  comment  defendant  will  follow  plaintiff's  num- 
bered paragraphs. 

1.  See  Opening  Brief  as  a  whole. 

2.  The  circumstances  leading  up  to  the  Notice  of  Sus- 
pension (insofar  as  defendant  was  permitted  to  show< 
them)  are  set  forth  in  defendant's  "Statement  of  Fact" 
(O.  B.  pp.  10-34),  without,  we  believe,  characterization,: 
coloring  or  argument. 

The     injury    which     defendant's     reputation     suffered 
through  plaintiff's  actions  did  not  have  to  be  measured  in' 
money  and  injury  to  its   reputation  was   implicit  in  the 
public  reaction  which  defendant   should  have   been   per-i 
mitted  to  prove  or  concerning  which  the  court  should  have 
instructed  as  a  matter  of   judicial   knowledge.      In   fact 
injury  from  an  employee's  breach  of  his  employment  com 
tract  is  not  a  necessary  condition  to  exercise  of  the  em- 
ployer's rights.     (Bank  of  America  v.  Republic  Produc 
tions,  44  Cal.  App.  2d  651,  654,  112  P.  2d  972,  974;  Ma: 
z>.  New  York  M.  Pic.  Corp.,  45  Cal.  App.  396,  404,  18.' 
Pac.  785,  788;  Jerome  v.  Queen  City  Cycle  Co.,  163  N 
Y.  351,  57  N.  E.  485,  487;  Farmer  v.  First  Tr.  Co.  (C 
C.  A.  7),  236  Fed.  671,  673;  Von  Heyne  v.  Tompkins,  8! 
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Minn.  77,  93  N.  W.  901,  903-4;  Brown  v.  Dupuy  (C.  C. 
A.  7),  4  F.  2d  367,  369.) 

The  defendant  has  never  argued  plaintiff's  right  as  an 
individual  to  refuse,  and  take  the  consequences  of  refusal, 
to  answer  the  questions  asked  by  the  Congressional  Com- 
mittee, but  contends  that  since  his  refusal  brought  the 
foreseeable  public  reaction  claimed  by  defendant,  it  con- 
stituted a  breach  of  contract. 

3.  See  our  preceding  "2." 

4.  See  Opening  Brief  as  a  whole. 

The  statement  (P.  B.  4  &  5)  that  defendant  was  in- 
formed that  at  a  private  hearing  by  the  Committee  plain- 
tiff was  charged  with  being  a  Communist,  is  not  supported 
by  the  citation. 

In  Opening  Brief  pages  31-32,  88-90,  there  is  a  com- 
plete refutation  of  plaintiff's  statement  (P.  B.  p.  15)  that 
prior  to  testifying  plaintiff  had  no  intimation  that  his  em- 
ployment might  be  jeopardized  by  his  conduct  in  connection 
with  the  Committee  hearings. 

Beginning  at  page  15  and  through  page  18  of  his  brief 

:  plaintiff  discusses  the  evidence  relative  to  matters  trans- 

•  piring  after  these  hearings.     These  matters  are  dealt  with 

fully  in  the  Opening  Brief  at  pages  21-23,  27-31,  81-83. 

"The  Pleadings." 

In  his  reference  to  the  pleadings,  plaintiff  fails  to  note 
that  one  of  the  issues  arose  from  plaintiff's  allegation  that 
defendant  did  not  have  the  right  to  suspend  plaintiff's  em- 
ployment or  compensation  for  any  reason  or  ground  what- 
ever [R.  4-5] — an  issue  which  warranted  due  considera- 
;  tion  of  defendant's  contention  that  it  did  not  have  to  con- 
!  fine  justification  of  its  actions  to  the  reasons  assigned  in 
;  the  Notice  of  Suspension. 


ARGUMENT. 

I. 

The  Doctrine  of  Practical  Construction  Is  Not  Open 
on  This  Appeal  Because  It  Was  Not  Urged  Be- 
low. And  Even  If  Open  Is  Not  Applicable  to 
the  Facts  in  Evidence. 

Plaintiff  contends  that  even  if  his  conduct  has  the  effect 
or  tendency  of  bringing  him  into  public  scorn  and  con- 
tempt, the  parties  have  placed  a  practical  construction  on  i 
the   employment   contract   excluding   his   specific   conduct 
before  the  Committee  from  the  operation  of  paragraph  5,  . 
the  so-called  "public  relations"  or  "morals"  clause.  (P.  B. . 
pp.  22-27. )     The  contention  is  unsound  and  unavailable, , 
as  may  be  readily  shown. 

First:     The  contention  is  not  open  to  plaintiff  on  the 
present  record,  because  it  raises  an  issue  not  presented, 
considered  or  determined  below.     Neither  by  motion  for? 
judgment  or  directed  verdict,  nor  request  for  a  special  ver- 
dict did  plaintiff  bring  to  the  trial  court's  attention  his* 
present  claim  that  the  contract  had  been  so  interpreted  byi1 
the  parties.     To  the  contrary,  it  is  quite  evident  from  thet 
record  as  a  whole  that  the  cause  was  tried  below  on  the 
theory  that  if  plaintiff's  conduct  in  fact  had  the  effect  or 
tendency  claimed  for  it  by  defendant  a  violation  of  the 
contract  was  made  out.     In  that  condition  of  the  record 
the  new  theory  is  not  open  on  appeal,  even  to  bring  about 
an  affirmance.     (Foster  &  Kleiser  Co.  v.  Special  Site  Sign 
Co.   (C.  C.  A.  9),  85  F.  2d  742,  751;  Sacramento  Sub: 
etc.  Co.  v.  Melin  (C.  C.  A.  9),  36  F.  2d  907,  909;  Work 
Fire  etc.  Ins.  Co.  v.  Carolina  Mills  Dist.  Co.  (C.  C.  A.  8) 
169  F.  2d  826,  829;  Meloon  v.  Davis  (C.  C.  A.  1),  29^ 
Fed.  82,  87;  Peck  v.  Heurich,  167  U.  S.  624,  629,  42  L 
Ed.  302,   17  S.  Ct.  927;  Ford  Motor  Co.  v.  Farringtot 
(C.  C.  A.  9),  245  Fed.  850,  852-853.) 
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Second:     Assuming   for  the  moment  that  the  rule  of 
practical  construction  would  have  been  available  if  timely 
urged,  it  is  clear  that  its  application  would  have  injected 
another  question  of   fact  into  the  case;   for  evidence  of 
conduct   claimed    to    constitute    an    interpretation    by    the 
i  parties  is  "not  conclusive     .     .     .     and  it  may  be  disre- 
:  garded  in  favor  of  more  satisfactory  evidence  to  the  con- 
trary    .     .     ."     (Riverside  Heights  etc.  Co.  v.  Riverside 
J  Trust  Co.,  148  Cal.  457,  467,  83  Pac.  1003,  1007;  Caletti 
,  v.  Slate,  45  Cal.  App.  2d  302,  305,  114  P.  2d  9,  10.) 

The  rule  which  prevents  consideration  of  new  theories 

1  on  appeal  is  applicable  a  fortiori  when,  as  here,  an  issue 

'  of  fact  which  should  be  passed  on  by  the  jury  is  involved 

in   the   new    theory.      (Securities   &   Exchange    Com.    v. 

Chenery  Corp.,  318  U.  S.  80,  88,  87  L.  Ed.  626,  633,  63 

'  S.  Ct.  554;  Meloon  v.  Davis,  supra,  292  Fed.  at  87.  )2 

Third:  In  California,  evidence  of  so-called  practical 
i  construction  by  the  parties  may  be  resorted  to  only  when 
\  the  contract  is  ambiguous.  (Jameson  v.  Chanselor  etc. 
I  Oil  Co.,  176  Cal.  1,  8,  167  Pac.  369,  371-372;  Pierce  v. 
\  Merrill,  128  Cal.  464,  472,  61  Pac.  64,  66;  Truett  v. 
.  Adams,  66  Cal.  218,  222-223,  5  Pac.  96,  100;  Dabney  v. 
Dabney,  9  Cal.  App.  2d  665,  670,  51  P.  2d  108,  110; 
;  Hughes  v.  Pacific  Wharf  etc.  Co.,  188  Cal.  210,  217,  226, 


2The  cases  cited  by  plaintiff  (P.  B.,  p.  27)  are  not  in  point.  In 
Carlisle  v.  Sandeagle,  295  U.  S.  255,  66  L.  Ed.  927,  42  S.  Ct.  510, 
l  no  new  issue  of  fact  was  involved  in  the  theory  urged  on  appeal. 
In  Hornblower  v.  City,  241  Fed.  450,  the  court  merely  declined  to 
pass  on  the  sufficiency  of  all  the  defenses  urged  below,  because  it 
found  one  of  them — which  had  been  raised  in  the  trial  court — suf- 
ficient to  support  the  judgment.  Sun  v.  Vinton,  248  Fed.  623, 
held  only  that  a  point  which  if  good  would  have  required  an  af- 
firmance on  a  prior  appeal,  was  waived  by  failing  to  urge  it  at  that 
time,  so  that  after  a  reversal,  it  was  not  open  on  the  second  appeal. 
If  this  decision  has  any  relevancy  here  it  is  in  support  of  our 
contention. 


205  Pac.  105,  108,  111-112;  Hine  v.  State  Life  Ins.  Co., 
140  Cal.  App.  657,  661,  35  P.  2d  1042,  1044;  Skousen 
v.  Hers,  135  Cal.  App.  116,  121,  26  P.  2d  498,  500;  Purdy 
v.  Buffums,  Inc.,  95  Cal.  App.  299,  303,  272  Pac.  770, 
771 ;  Briggs  v.  Marcus-Lesoine,  Inc.,  3  Cal.  App.  2d  207, 
212,  39  P.  2d  442,  444;  Coneland  Water  Co.  v.  Nickalls, 
75  Cal.  App.  12,  219,  242  Pac.  518,  521;  Moreing  v. 
Weber,  3  Cal.  App.  14,  21,  84  Pac.  220,  222-223.) 

It  has  never  been  claimed  in  this  case — in  fact  it  is  not 
even  now  argued — that  the  public  relations  clause  of  the 
contract  is  ambiguous.    Nor  could  it  well  be  so  argued  for 
its  language  is  plain  to  the  effect  that  the  plaintiff  "willl 
not  do  any  act  or  thing  that  will  tend  to     .     t     .     bring 
him  into  public  hatred,  contempt,  scorn  or  ridicule,  or  that1 
will  tend  to  shock,  insult  or  offend  the  community    .    .    .  i 
or  prejudice  the  producer  or  the  motion  picture  industry, 
in  general."     [R.  12,  italics  ours.]     To  be  sure,  whether; 
any  given  act  by  plaintiff  has  the  prohibited  tendency  on 
effect,   may  present  an  arguable  question  of   fact   for  a; 
jury;  but  that  does  not  render  the  contract  uncertain.  The<- 
latter  clearly  applies  to  all  conduct  which  has  the  neces- 
sary tendency  or  effect.     Assuming,  as  the  form  of  plain-i 
tiff's  contention  requires,  that  his  conduct  did  have  this 
tendency  or  effect,  the  "practical  construction"  sought  by 
him  would  eliminate  it  as  a  ground  of  default,  thus  flying 
into  the  teeth  of  the  contractual  requirement  that  all  such 
conduct  is  banned. 

Fourth:  It  is  equally  well  settled  in  California  that  the 
acts  of  the  parties  relied  on  as  a  practical  construction 
must  appear  with  reasonable  certainty  to  have  been  the 
acts  of  both  parties  and  to  have  been  done  with  knowl 
edge  and  in  view  of  the  purpose  later  sought  to  be  attrib 
uted  to  them  (Skousen  v.  Hers,  supra,  135  Cal.  App.  a 
121,  26  P.  2d  at  500;  Past  cue  &  Co.  v.  Greco  Canning  Co 
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(D.  C.  Cal.),  268  Fed.  168,  171) ;  or,  as  some  of  the  other 
decisions  put  it,  the  "acts  must  be  direct,  positive  and  de- 
liberate and  must  show  that  the  acts  were  done  in  an  at- 
tempted compliance  with  the  terms  of  the  contract  or 
agreement  .  .  ."  (Barnhart  Aircraft,  Inc.,  v.  Pres- 
ton, 212  Cal.  19,  24,  297  Pac.  20,  22;  Canavan  v.  College 
of  Osteopathic  P.  &  S.,  73  Cal.  App.  2d  511,  518,  166 
P.  2d  878,  882.) 

No  such  showing  was  made  in  the  case  at  bar.  The 
act  relied  on  as  a  practical  construction — i.  e.,  telling  plain- 
tiff that  Mr.  Mannix  had  told  the  Committee's  investi- 
gators, in  response  to  their  inquiry  whether  Mannix  knew 
!that  plaintiff  and  another  writer  were  Communists,  that  he 
(Mannix)  was  not  concerned  with  whether  they  were  or 
not  (O.  B.  p.  27) — certainly  was  not  anything  done  in 
attempted  compliance  with  the  contract.  Nor  was  it  done 
with  any  knowledge  or  contemplation  of  the  purpose  now 
attempted  to  be  ascribed  to  it,  that  is,  as  an  interpretation 
;of  the  contract.  The  contract  was  not  even  mentioned  in 
the  conversation. 

Furthermore,  the  conversation  took  place  months  before 
plaintiff  staged  his  defiant  scene  in  Washington,  D.C. 
There  was  not  then,  nor  was  there  ever,  any  notice  or  inti- 
mation to  the  defendant  that  the  plaintiff  intended  to  defy 
the  Congress  or  refuse  to  answer  its  pertinent  questions 
directed  to  a  burning  and  vital  issue,  then  and  now  upper- 
most in  the  minds  of  Americans.  Nor  was  there  anything 
(in  the  conversation  that  tended  in  the  slightest  to  indicate 
;that  such  or  any  conduct  which  violated  the  public  rela- 
tions clause  would  be  condoned  or  overlooked  by  the  de- 
fendant. 

The  evidence  relating  to  the  statements  of  Messrs.  John- 
iston  and  McNutt  (P.  B.  p.  24)  is  subject  to  these  same 
comments.  In  addition,  it  should  be  noted  that  these  gentle- 


men  were  not  plaintiff's  employer,  a  fact  which  plaintiff 
himself  emphasizes  when  it  suits  his  purpose.  (See,  P.  B. 
pp.  52,  55.)  Their  acts,  therefore,  were  not  the  acts  of 
one  of  the  parties  to  the  contract  and  so  could  not  possibly 
be  of  any  effect  as  a  construction  of  it.  (Skousen  v.  Hers, 
supra,  135  Cal.  App.  at  121,  26  P.  2d  at  500;  Pastene  & 
Co.  v.  Greco  Canning  Co.,  supra,  268  Fed.  at  171.) 

Fifth:  Plaintiff  seems  to  intimate  that  the  public  rela- 
tions clause  applies  only  to  acts  involving  moral  turpitude. 
(P.  B.  pp.  24-25.)  But  nothing  in  the  contract  justifies 
such  a  limitation  of  its  language;  and  nothing  specific  or 
tangible  in  that  regard  is  pointed  out  by  plaintiff.  The 
question,  under  this  clause,  is  not  whether  the  employee's 
conduct  is  immoral  or  criminal,  but  whether  it  tends  to 
bring  him  into  public  scorn  or  contempt,  prejudice  his  em- 
ployer or  shock  or  offend  the  community.  That  tendency 
could  inhere  in  conduct  technically  lawful  in  itself;  and 
that  it  actually  did  inhere  in  plaintiff's  conduct  was  a  fact 
the  defendant  offered,  but  was  not  permitted,  to  prove; 
(O.  B.  pp.  106-109,  113-118.) 

Sixth:  The  authorities  cited  in  this  connection  by 
plaintiff  are  as  irrelevant  as  his  argument.  Carpenter  v 
Norcross,  204  Fed.  537,  and  Herbert  v.  Wood,  113  Misc 
671,  185  N.  Y.  S.  325  (P.  B.  p.  24),  held  that  where  ar. 
employee  was  discharged  for  intoxication  and  there  wa; 
evidence  that  he  was  drinking  with  customers  at  the  ini 
stance  and  with  the  consent  of  his  employer,  it  could  no 
be  said  as  a  matter  of  lazv  that  his  drunkenness  was  jus 
tification  for  his  discharge;  it  was  a  question  of  fact  fo 
the  jury. 

Child  v.  Boyd,  175  Mass.  493,  56  N.  E.  608  (P.  B.  [ 
24),  held  only  that  immorality  as  such,  i.  e.,  resort  to 
house  of  prostitution,  was  not  ground  for  discharge  unles 


it  rendered  the  employee  unfit  for  his  work.     It  did  not 

appear  that  the  employee  had  agreed  not  to  so  conduct 

himself.     In  the  case  at  bar  the  employee  expressly  agreed 

i  not  to  do  any  act  or  thing  which  would  tend  to  bring  him 

into  public  scorn,  contempt  and  the  like.     Of  course,  an 

|  employee  may  by  agreement  make  his  continued  employ- 

'  ment  depend  on  matters  which  in  the  absence  of  agreement 

would  not  be  grounds  for  ending  it. 

II. 

The  Contract  Confers  the  Right  of  Suspension.  Even 
If  It  Does  Not,  Plaintiff  Cannot  Recover,  and 
Defendant  Is  Entitled  to  Refuse  Its  Performance, 
So  Long  as  Plaintiff  Is  in  Default. 

First:     The  argument  which  is  offered  in  support  of 
:  the  contention  that  there  is  no  right  to  suspend  for  a  viola- 
tion of  the  public  relations  clause  (P.  B.  pp.  27-30)  would 
I  be  more  appropriate  if  the  question  were  the  non-justici- 
;  able  one  of  whether  it  would  be  wise  for  plaintiff  to  agree 
*  to  a  contract  in  which  such  a  right  was  granted.     The 
fact  is,  however,  that  he  did  agree  and  since  there  is  no 
;  claim   of    fraud,   mistake   or   any   other    infirmity   in   his 
j execution  of  the  contract,  it  is  obviously  of  no  legal  signifi- 
cance that  the  bargain  which  he  made  was  an  unwise  or 
:even  a  hard  one. 

Plaintiff  does  not  and  cannot  deny  that  a  violation  of  the 
public  relations  clause  would  entitle  the  employer  to  termi- 

Inate  the  contract.  He  cannot  deny  this,  because  paragraph 
11  of  the  contract  expressly  provides    [R.   17-18,  italics 

land  parenthetical  lettering  ours]  : 

".  .  .  In  the  event  of  the  failure,  refusal  or 
neglect  of  the  employee  to  perform  his  required  serv- 
ices or  observe  any  of  his  obligations  hereunder  to  the 
full  limit  of  his  ability  or  as  instructed,  the  producer, 
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af  its  option,  shall  have  the  right  [a]  to  cancel  and 
terminate  this  employment,  [b]  may  refuse  to  pay  the 
employee  any  compensation  for  and  during  the  period 
of  such  failure,  refusal  or  neglect  on  the  part  of  the 
employee,  and  shall  likewise  have  the  right  to  extend 
the  term  of  this  agreement  and  all  of  its  provisions 
for  a  period  equivalent  to  all  or  any  part  of  the  period 
during  which  such  failure,  refusal  or  neglect  con- 
tinues    .     .     ." 

It  will  be  noted  at  once  that  the  right  to  suspend,  i.  e.,  , 
the  right  to  refuse  payment  of  compensation  and  to  ex- 
tend the  term  of  the  contract,  is  given  for  exactly  the  same 
defaults  as  would  justify  termination  of  the  contract.  The 
failure,  refusal  or  neglect  to  observe  any  of  the  employee's  i 
obligations  —  and  compliance  with  the  public  relations 
clause  was  one  of  his  obligations — gives  the  employer,  at  t 
his  option,  the  right  of  termination  or  suspension.     No 
differentiation  between  these  two  remedies,  in  respect  of  i 
the  causes  which  bring  them  into  being,  is  made  in  the. 
contract.     It  follows,  therefore,  that  since  a  violation  of ! 
the  public  relations  clause  would  admittedly  justify  termi- 
nation of  the  contract,  it  must  also  justify  its  suspension. 

Plaintiff's  counsel  must  realize  the  significance  of  the* 
juxtaposition  of  these  alternative  remedies;  for  whenever] 
they  had  occasion  to  quote  or  refer  to  paragraph  1 1  in  their 
brief,  they  very  carefully  omitted  the  language  which  in- 
dicates that  the  right  of  suspension  is  coextensive  with, 
and  is  brought  into  being  by  exactly  the  same  defaults  as, 
the  right  of  termination.  (See,  e.  g.}  P.  B.  pp.  19,  27-28.) 
Their  lack  of  candor  in  this  regard  speaks  out  eloquently 
against  the  argument  they  make. 

Second:  In  point  of  fact,  it  is  of  no  consequence 
whether  the  contract  does  or  does  not  give  a  right  of  sus- 
pension for  failure  to  observe  the  public  relations  clause. 
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Since  such  a  failure  would  be  a  breach  of  contract,  the 
defendant  would  have  the  right,  as  a  matter  of  general 
contract  law,  to  refuse  to  perform  further.  (O.  B.  pp. 
68-69.)  The  so-called  "suspension"  is  no  more  than  a 
refusal  on  defendant's  part  to  perform. 

Third:  It  is  also  immaterial  that  the  suspension  was 
accompanied  by  conditions  which  were  improper  or  im- 

,  possible  of  performance.  (P.  B.  pp.  34-36.)  Assuming, 
without  conceding,  that  to  be  so,  the  situation  would  be 

i  only  that  of  a  defendant  who  had  required  as  a  condition 
of  continued  employment  compliance  with  directions  not 

1  permissible  under  the  agreement;  in  other  words,  had 
itself  broken  a  contract  which  had  been  first  breached  by 
the  plaintiff.  The  defendant's  subsequent  breach  would 
not  reinstate  the  plaintiff's  right  of  recovery  which  he 
lost  by  his  own  default.  (Cases  cited,  O.  B.  pp.  68-69.) 
In  short,  if  the  conditions  of  the  notice  are  eliminated 
entirely  by  a  declaration  of  invalidity,   the  fact  still  re- 

1  mains  that  plaintiff  cannot  enforce  the  contract  so  long 

\  as  he  has  not  himself  performed  his  obligations  under  it. 

1  It  is  still  necessary,  therefore,  to  decide  whether  the  issues 

i  of  performance  were  fairly  submitted  to  the  jury. 

Fourth:     Plaintiff's  fear  that  the  right  of  suspension 

gives  the  employer  the  power  to  keep  him  off  the  labor 

i  market  forever   (P.  B.  p.  30)   is  entirely  illusory.     (See, 

also,  Point  V,  Second,  infra.)     In  California,  no  personal 

\  service  contract   can   "be  enforced  against   the   employee 

:  beyond  seven  years  from  the  commencement  of  services 

under  it     .     .     ."     (Cal.  Labor  Code,  Sec.  2855.)     And 

this  is  true  even  when  the  seven-year  limit  is  exceeded  be- 

i  cause  of  extensions  of  the  term  by  consent  or  by  reason 

i  of  the  employee's  default.     ( De  Haviland  v.  Warner  Bros. 

'Pictures,  67  Cal.  App.  2d  225,  234-237,  153  P.  2d  983, 

987-989.) 
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III. 
The  California  Political  Activity  Statute  Is  Not  Ap- 
plicable Because  No   Political  Activity  of  Plain- 
tiff Was  Interfered  With. 

The  argument  based  on  the  California  political  activity 
statute  {Cal.  Labor  Code,  Sees.  1101-1103)  adds  nothing 
to  the  case. 

'First:     Assuming  that  the  effect  of  the  statute  is  to  pre- 
vent an  employer  from  discharging  or  suspending  an  em- 
ployee for  political  activities  or  affiliation,  no  violation  of 
the  statute  has  been  shown  in  the  case  at  bar.     The  test  : 
of  whether  any  given  activities  are  within  the  proscrip- 
tion of  the  statute  is  "whether  those  activities  are  related 
or  connected  with  the  orderly  conduct  of  government  and 
the  peaceful  organization,   regulation  and  administration  ; 
of  the  government.     .     .     ."     {Lockheed  Aircraft  Corp.  . 
v.  Superior  Court,  28  Cal.  2d  481,  485,  171  P.  2d  21,  22.) 

The  activities  which  gave  rise  to  the  present  dispute : 
were  certainly  not  of  the  kind  included  within  the  ambit  of  f 
the  statute.     How  can  it  reasonably  be  said  that  respond- 
ing to  a  subpoena  to  testify  before  a  Congressional  Com- 
mittee is  a  "political  activity,"  particularly  when  the  re- 
sponse consists  of  a  criminal  and  contumacious  refusal  to 
answer   pertinent   questions  ?     As   said   in   the   Lockheed 
case,  political  activities  are  those  related  to  the  orderly 
conduct  of  government.     They  cannot,  under  any  proper 
definition,  be  said  to  include  activities  which  are  neither 
orderly  nor  lawful  nor  connected  with  the  conduct  of  gov- 
ernment. 

The  right  to  be  a  witness  or  as  a  witness  to  insist  upon 
constitutional  rights  or  immunities  is  not  political.  Such 
a  right  falls  within  the  much  broader  definition  of  "civil 
rights"  whereas  "political  activities"  or  "political  rights" 
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are  only  those  concerned  with  "the  power  to  participate 
directly  or  indirectly  in  the  establishment  or  management 
of  government.  The  elective  franchise  and  the  right  to 
hold  public  offices  constitute  the  principal  political  rights 
of  citizens  of  the  several  States."     (People  v.  Washington, 

1 36  Cal.  658,  662;  State  v.  Collins,  69  Wash.  268,  124  Pac. 

j903,  904-905;  Winnett  v.  Adams,  71  Neb.  817,  99  N.  W. 
681,  684;  Litzelman  v.  Town  of  Fox,  285  111.  App.  7,  1 
N.  E.  2d  915,  917;  Friendly  v.  Olcott,  61  Ore.  580,  123 

,Pac.  53,  56;  Payne  v.  Emmerson,  290  111.  490,  125  N.  E. 
329,  321 ;  Haupt  v.  Schmidt,  70  Ind.  App.  260,  122  N.  E. 

1343,  344.  )3 

Second:     So  far  as  political  affiliation  is  concerned,  the 
Supreme  Court  of  California  has  held  expressly  that  Sec- 
tions 1101-1103  of  the  Labor  Code  do  not  protect  "any 
individual  or  group  advocating  the  overthrow  of  the  gov- 
ernment by  force  and  violence     .     .     ."     (Lockheed  Air- 
i  craft  Corp.  v.  Superior  Court,  supra,  28  Cal.  2d  at  485, 
171  P.  2d  at  22.)     If,  therefore,  the  Communist  Party  is 
I  such  a  group,  the  non-Communist  affidavit  required  of  the 
:  plaintiff  was  not  an  illegal  condition. 

It  will  be  recalled  that  the  defendant  sought,  but  on 
plaintiff's  objection  was  not  permitted,  to  prove  that  the 
Communist  Party  was  just  such  an  organization.  (O.  B. 
pp.  116-117.)  Having  prevented  the  defendant  from 
proving  facts  which  would  have  made  the  statute  inap- 
plicable, he  obviously  cannot  now  be  permitted  to  invoke 
it  for  his  benefit.  Certainly,  if  he  does  invoke  it  he  but 
demonstrates  the  serious  and  prejudicial  error  in  the  trial 
court's  exclusion  of  that  evidence. 


3If  plaintiff's  appearance  before  the  Committee  was  political  ac- 
•  tivity,  how  can  he  justify  his  contention  that  defendant  was  entitled 
!  to  direct  him  as  to  the  manner  of  his  conduct  there  (P.  B.  pp.  52-3) 
i  or  reconcile  that  contention  with  the  argument  which  he  bases  on 
|  the  political  activity  statute?     {Cj.,  note  33,  O.  B.  p.  91.) 
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IV. 

The  Interference  of  Third  Parties  With  Plaintiff's 
Contractual  Relations  Do  Not  Affect  His  Em- 
ployer's Rights,  Whatever  May  Be  the  Result  as 
Against  the  Third  Parties. 

The  fact  that  defendant's  action  in  suspending  plaintiff 
may  have  been  induced  by  others  is  entirely  immaterial, 
even  if  it  be  a  fact,  which  it  is  not.4  All  that  would  result 
from  such  interference  by  third  parties  with  plaintiff's 
contractual  status  would  be  a  cause  of  action  in  plaintiff^ 
against  the  third  parties  responsible.  And  that  is  as  far  as  \ 
the  cases  cited  by  plaintiff  go.     (P.  B.  pp.  33-34.) 

As  between  the  parties  to  the  contract,  the  question  is 
not  why  the  employer  acted  as  he  did,  but  whether  he  had  ' 
the  right  so  to  act.     If  an  employer  has  the  right  to  dis- 
charge or  suspend,  the  fact  that  he  was  induced  to  exercise ' 
it  by  another  is  material  only  in  an  action  between  the 
employee  and  that  other.    The  employer's  motive  or  reasoni 
for  availing  himself  of  his  legal  right  is  of  no  concern  to' 
the  law.     If  he  has  the  right  he  may  resort  to  it  in  bad1 
faith  or  out  of  ill  will  or  for  any  other  motive;  if  he  has;1 
no  such  right,  neither  the  highest  of  good  faith  nor  the 
most  exemplary  of  motives  will  save  him.     In  either  event 
his  motive  is  immaterial.      (May  v.  New   York  M.  Pic. 
Corp.,  45  Cal.  App.  396,  404,  187  Pac.  785,  788;  Develop- 
ment Co.  v.  King  (C.  C.  A.  2),  161  Fed.  91,  93;  Comer- 
ford  v.  International  Harvester  Co.,  235  Ala.  376,   178 
So.  894,  895-896;  39  C.  J.  89,  Sec.  90;  56  C.  J.  S.  435 


4The  declaration  of  policy,  which  is  the  basis  upon  which  plain 
tiff's  argument  is  postulated,  was  entered  into  voluntarily  by  tin 
defendant  and  its  acts  out  of  which  this  suit  arose  were  dictated  b; 
its  executives.  (O.  B.  pp.  21-23.)  There  is  no  evidence  to  tfo 
contrary  and  none  is  cited  by  plaintiff. 
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Sec.  44;  35  Am.  Jur.  471,  Sec.  37.)5  The  fact  that  he  is 
prompted  to  act  by  the  suggestion  or  even  persuasion  of 
others  does  not  transform  into  a  breach  of  contract  that 
which,  in  the  absence  of  the  prompting,  would  not  violate 
the  agreement. 

v. 

The  Conditions  of  the  Notice  of  Suspension  Were  Not 
Improper  or  Void. 

First:  The  contention  that  the  contract  is  void  because 
it  restrains  plaintiff  from  engaging  in  a  lawful  profes- 
sion (P.  B.  pp.  34-35)  is  a  strange  one  to  emanate  from 
a  party  who  is  seeking  to  enforce  the  contract.  If  the 
contract  is  void  for  this  reason  (and  we  are  not  to  be 
.understood  as  conceding  in  any  way  that  it  is),  it  is  en- 
tirely void.  There  is  nothing  to  show  that  the  agreement 
would  have  been  made  by  the  defendant  without  the  right 
I  to  suspend  for  failure,  refusal  or  neglect  of  the  employee 
i  to  observe  his  obligations.  Nor  is  there  anything  to  indi- 
cate how  much  of  the  total  consideration  agreed  to  be 
;paid  by  defendant  was  apportioned  to  plaintiff's  grant  of 
the  right  of  suspension.  In  the  absence  of  such  a  show- 
ling,  the  void  provision  cannot  be  severed  and  the  whole 
contract  falls.  (Morey  v.  Palatini,  187  Cal.  727,  738, 
203  Pac.  760,  764;  Gets  Bros.  &  Co.  v.  Federal  Salt  Co., 
(147  Cal.  115,  118,  81  Pac.  416,  417;  More  v.  Bonnet, 
40  Cal.  251,  254-255.) 

Actually,  however,  the  contract  is  not  void.  It  does  not 
restrain  plaintiff  from  carrying  on  a  lawful  trade  or  pro- 


5See,  also,  the  following  cases,  establishing  the  rule  in  California 
that  the  doing  of  an  otherwise  lawful  act  is  not  made  wrongful 
because  of  the  motive  with  which  it  is  done.  (Automobile  Ass'n 
v.  Automobile  0.  Ass'n,  216  Cal.  125,  142,  13  P.  2d  707,  714-15; 
Union  Labor  Hosp.  v.  Vance  Lbr.  Co.,  158  Cal.  551,  554,  112  Pac. 
886,  887-88;  Fisher  v.  Feige,  137  Cal.  39,  41-42,  69  Pac.  618. 
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fession.  On  the  contrary,  it  affords  him  the  opportunity 
to  carry  one  on — and  at  the  very  handsome  remuneration 
of  $1350  per  week.  No  one  has  heretofore  supposed  that 
an  employee  who  agrees  for  a  limited  term  to  work  ex- 
clusively for  one  employer  has  thereby  entered  into  an 
illegal  contract  in  restraint  of  trade;  and  no  case  so  hold- 
ing is  cited  by  plaintiff.  The  cases  which  are  cited  all  in- 
volved contracts  which  wholly  prevented  the  exercise  of 
a  trade  or  profession  even  though  the  party  restrained 
faithfully  performed  his  part  of  the  agreement.  That  is 
an  entirely  different  situation  from  an  employer-employee 
relationship,  in  which  the  party  allegedly  restrained  not 
only  may,  but  is  required,  to  engage  in  a  trade  or  profes- 
sion so  long  as  he  observes  his  own  obligations  upon  which 
the  continuance  of  the  employment  is  conditioned. 

Second:     The  fact  that  in  the  event  of  the  employee's 
failure,  refusal  or  neglect  to  perform  his  obligations  the 
employer  may  refuse  to  pay  the  agreed  compensation  adds  ! 
nothing  to  the  contract  which  would  not  be  a  part  of  it  1 
by  force  of  the  general  law  of  contracts.     (O.  B.  pp.  68- 
69.)     Such  an  agreement  is,  in  effect,  nothing  more  than 
a  recognition  of  the  common  law  doctrine  of  failure  of  I 
consideration.     (Richter  v.  Union  Land  etc.  Co.,  129  Cal.  I 
367,  372,  62  Pac.  39,  40 ;  Mulbom  v.  Montezuma  Imp. > 
Co.,  69  Cal.  App.  621,  628-629,  232  Pac.  162,  165;  Re- 
statement, Contracts,  Sec.  274;  3  Williston  on  Contracts 
(Rev.  Ed.),  2289,  2324,  2443,  Sees.  813,  831,  869.) 

Upon  defendant's  refusal  to  perform  plaintiff  had  the 
right  to  treat  the  contract  as  at  an  end,  even  though  the 
defendant's  refusal  was  justified ;  a  right  which  he  had , 
a  fortiori  if,  as  he  contends,  the  refusal  was  not  justified. 
[Cases  cited,  O.  B.  pp.  68-9;  Restatement,  Contracts,  sec. 
399(1).]  Had  he  made  that  election  he  would  have  been 
free  to  work  elsewhere.    He  did  not  so  choose,  but  instead, 
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sought  to  keep  the  contract  in  force,  insisting  that  plain- 
tiff's refusal  to  perform  was  without  justification.  If  he 
should  ultimately  prevail  in  this  contention,  he  will  receive 
the  agreed  consideration  for  his  services.  If  he  should 
be  defeated,  however,  his  inability  to  work  elsewhere  while 
going  uncompensated  by  defendant,  results,  not  from  any 
contractual  restraint,  but  from  his  own  election  not  to 
avail  himself  of  his  legal  right  to  be  free  of  the  agreement. 
He  was  not  restrained  by  the  contract,  but  by  his  own 
voluntary  choice  of  remedies. 

Third:  Nor  is  the  contract  rendered  unlawful  by  the 
provision  that  its  term  may  be  extended  for  a  period  equal 
to  that  during  which  the  employee  was  in  default;  par- 
ticularly when  it  is  kept  in  mind  that  the  aggregate  period 
of  service  cannot  be  extended  beyond  seven  years  in  any 
event.  (Point  II,  Fourth,  supra.)  Entirely  apart  from 
any  question  of  default,  it  would  never  be  contended  that 
parties  could  not  validly  contract  for  a  term  of  exclusive 
employment  of,  say,  two  years,  extendable  at  the  em- 
ployer's option  to  three,  four,  five,  six  or  seven  years.6 
The  right  of  extension  to  which  plaintiff  now  objects  is 
even  more  limited,  for  it  is  exercisable  only  in  the  event, 
and  for  the  period  of,  plaintiff's  default.  He  had  the 
power  to  defeat  the  right  entirely  by  observing  his  obli- 
gations. 

Fourth:  The  propriety  of  the  non-Communist  affidavit 
and  the  inapplicability  of  the  political  activity  statute 
(P.  B.  pp.  35-6)  have  already  been  shown.  (Points  II, 
Third;  III,  supra.) 


6In  fact,  that  is  exactly  the  contract  that  plaintiff  made  [R.  24-25]  ; 
and  plaintiff  was  not  heard  to  complain  of  any  invalidity  when  de- 
fendant exercised  its  first  option  so  to  extend. 
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VI. 
The  Defendant  Did  Not  Waive  Plaintiff's  Default  by 
Insisting    That    He    Had    Violated    the    Contract 
and    That    as    a    Result    Defendant    Need    Not 
Perform. 

Plaintiff's  criticism  of   our   contractual  theory    (P.   B. 
p.  37)  has  already  been  answered  in  the  main.  (Points  II  ft 
and  IV,  Second,  supra. )     We  add  a  word  on  the  assertion  i 
that  by  seeking  to  suspend,  i.  e.,  by  refusing  to  perform,  j 
because  of  plaintiff's  default  the  defendant  in  some  way  , 
waived  that  default.     The  defendant  has  at  all  times  in- 
sisted that  plaintiff  was  in  default ;  and  that  because  of : 
that   default   the   defendant   would   not   perform   its   part  I 
of  the  contract.     How  can  that  possibly  be  held  to  be  a 
waiver  ? 

The  most  that  can  be  said  on  plaintiff's  side  is  that  thet 
defendant  invoked  a  broader   remedy  than  was   open  tor 
it.     But  the  erroneous  resort  to  a  non-available  remedy  \ 
does   not   deprive   the    injured    part   of   his    right    subse-: 
quently  to  have  a  proper  remedy.     (Kulawitz  v.  Pac.  etc.:; 
Paper  Co.,  25  Cal.  2d  664,  672,  155  P.  2d  24,  28-9;  Agar 
v.  Winslow,  123  Cal.  587,  590-2,  56  Pac.  422,  423;  Atch-\{ 
ison  etc.  Ry.  Co.  v.  Superior  Court,  12  Cal.  2d  549,  555/ 
86  P.  2d  85,  88;  Herdan  v.  Hanson,  182  Cal.  538,  541-2,; 
189  Pac.  440,  442;  McGibbon  v.  Schmidt,  172  Cal.  70,  75/ 
155  Pac.  460,  463.)     Especially  is  this  so  when,  as  here, 
the  contract  expressly  provides,  that  "the  several  rights, 
remedies  and  options  of  the  [defendant]     .     .     .     shall  be 
construed  as   cumulative   and   no   one   of   them   exclusive 
of    the    other    or    of    any    right    or    remedy    allowed    b> 
law    .     .    ."  [R.  19.] 
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VII. 

The  Charge  to  the  Jury  Was  Prejudicially  Erroneous. 
Plaintiff  Has  Not  Shown  the  Absence  of  Error 
or  Prejudice. 

For  the  most  part,  plaintiff's  argument  in  respect  of 
the  errors  in  the  charge  to  the  jury  has  been  anticipated 
and  squarely  met  in  our  opening  brief.  For  that  reason 
and  because  of  the  limits  imposed  upon  the  length  of  this 
brief  our  reply  will  be  somewhat  summary. 

A.  The  Instructions  Relative  to  the  Law  of  Libel  and  the 
Status  of  the  Communist  Party  in  California  Constituted 
Prejudicial  Error. 

First:  Plaintiff  asserts  baldly  that  the  charge  on  libel 
was  pertinent;  but  no  issue  of  fact  or  law  which  would 
make  it  so  is  pointed  out.  (P.  B.  pp.  39-42.)  Nor  is 
there  even  an  attempt  to  reply  to  the  specific  indications 
of  prejudice  to  which  we  referred.  (O.  B.  pp.  70-74.) 
Furthermore,  there  is  no  adequate  answer  to  the  decisions 
'cited  by  us  holding  that  abstract  and  irrelevant  instruc- 
tions are  necessarily  confusing  and  improper;  and  that 
erroneous  instructions  which  affect  substantial  rights  of 
the  appellant,  are  prejudicial  unless  it  affirmatively  appears 
that  they  were  harmless.    (O.  B.  p.  73.) 

Second:  The  charge  on  Communism  is  sought  to  be 
defended  as  having  been  necessary  to  eliminate  that  ques- 
tion from  the  case.  (P.  B.  pp.  42-4.)  But  that  was  not 
what  the  jury  were  told.  They  were  informed  that  they 
jwere  to  bear  in  mind  the  stated  principles  relating  to  the 
[Communist  Party  "in  judging  whether  the  conduct  of  the 
plaintiff  was  as  charged  by  the  defendant     .     .     ."     [R. 
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915-916.]  That  being  so,  the  legal  status  of  the  Party 
should  have  been  correctly  defined,  not  erroneously  and 
incompletely  as  was  in  fact  the  case.     (O.  B.  pp.  74-77.) 

B.     The    Pre-Trial    Order    Precluded    the    Trial    Court    From 
Charging    the    Jury    Relative    to    Waiver. 

Plaintiff  argues  that  because  the  pre-trial  order  con- 
tained a  stipulation  that  plaintiff  had  duly  performed  all 
"writing"  services  until  about  December  2,  1947,  and 
defendant  until  that  date  had  met  all  its  obligations  under 
the  employment  contract,  the  instructions  of  the  court 
and  the  interrogatory  relative  to  waiver  were  proper.  In 
effect  plaintiff  contends  that  this  stipulation  created  or 
reserved  the  issue  of  waiver.  It  is  so  obvious  that  the 
elements  essential  to  such  an  issue  are  not  incorporated 
in  the  stipulation  that  we  do  not  extend  our  argument 
beyond  reference  to  Opening  Brief  pages  78-84  and  88-92. ! 
Since  the  issue  was  not  presented  by  either  the  pre-trial 
order  or  the  pleadings,  there  was  no  such  issue. 

Furthermore,  if  waiver  so  plainly  appeared  as  a  possible!- 
issue  from  the  stipulated  facts,  why  was  it  not  included  in 
the  specification   of   issues   remaining   to   be   determined?! 
Obviously,  because  it  was  an  afterthought. 

Contrary  to  plaintiff's  assertion  (P.  B.  p.  45)  we  dol, 
not  concede  that  the  evidence  on  the  issue  of  waiver  was. 
without  conflict.  Those  portions  of  the  evidence  to  which 
the  trial  court  directed  the  jury's  attention  and  zvith  re- 
spect to  which  it  framed  the  charge  were  not  contradicted. 
But  there  was  other  evidence,  to  which  the  jury's  attention1 
was  not  called  and  on  the  legal  effect  of  which  the  charge 
was  silent,  which  would  have  furnished  adequate  support 
for  a  finding  of  non-waiver.    (O.  B.  pp.  80-83.) 
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\.  The  Instruction  Dealing  With  Declarations  Prior  to  the 
Hearing  of  Defendant's  Attitude  Towards  Plaintiff's  Po- 
litical Beliefs  Was  Not  Directed  to  the  Question  of  Wheth- 
er Plaintiff  Had  Breached  His  Contract  and  Had  It  Been 
So  Directed  Would  Still  Have  Been  Prejudicial. 

).  The  Charge  Gave  Undue  Prominence  to  the  Evidence  of 
Plaintiff  on  Waiver,  at  the  Same  Time  Minimizing  and 
Omitting  to  Mention  Defendant's  Opposing  Theory  and 
Evidence. 

The  foregoing  statements  are  supported  in  Opening 
Brief  at  pages  85-93  and  93-94  respectively  by  matter 
iirectly  responsive  to  the  contrary  arguments  presented 
n  Plaintiff's  Brief  pages  45-55. 

£.  On  the  Subject  of  Plaintiff's  Conduct  the  Instructions  Were 
Contradictory  and  Inconsistent  With  Each  Other  in  Re- 
spect of  Plaintiff's  Obligations  Under  Paragraph  5  of  the 
Employment   Contract. 

Plaintiff  argues  that  (1)  because,  in  response  to  de- 
fendant's objection  that  various  instructions  failed  to 
>tate  that  defendant  need  show  only  that  plaintiff's  con- 
luct  tended  to  produce  certain  reactions,  the  court  cor- 
seted some  of  the  instructions,  the  error  was  fully  cured 
tnd  (2)  because,  after  the  court  had  so  acted,  the  defend- 
mt  did  not  repeat  its  objections  to  the  uncorrected  ins  true- 
ions,  the  objection  was  waived.    (P.  B.  56-58.) 

As  to  plaintiff's  proposition  (1),  we  refer  to  Opening 
Brief  pages  101-104  as  a  complete  justification  of  defend- 
int's  contention  that  the  error  was  not  cured. 

As  to  plaintiff's  proposition  (2)  we  direct  attention  to 
:he  fact  that  after  the  partial  corrections  the  court  asked 
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for  "any  additional  exceptions  which  are  not  already  ir 
the  record."  Defendant  had  stated  his  objections  "k 
the  record,"  had  no  "additional"  objections  and  had  i 
right  to  assume  that  the  court  had  made  all  the  changes 
which  the  court  would  make  in  response  to  the  objections 

The  failure  to  request  an  instruction  on  waiver  did  not  l 
preclude  the  right  to  object  to  an  erroneous  instructior 
actually  given  on  that  subject  at  the  request  of  the  other 
party  or  on  the  court's  own  motion.     (St.  Paul  F.  &  MA 
Ins.  Co.  v.  Bachmann,  285  U.  S.  112,  118-19,  76  L.  Ed  ! 
648,  653-4,  52  S.  Ct.  270.)     Such  a  failure  would  onljl 
preclude  the  right  to  object  to  an  entire  absence  of  an), 
instruction  on  the  issue. 

F.     The  Instructions  Did  Not  Recognize  the  Right  of  an  Emi  ! 
ployer  to  Justify  on  Any  Ground  Existing  at  the  Time  o< 
His  Action,  Whether  or  Not  Then  Specified. 


Plaintiff's  argument  to  the  contrary  (P.  B.  pp.  59-61] 

is  fully  met  in  Opening  Brief  pages  104-105,  where  it  i 

I 
also  pointed  out  that  the  right  to  terminate  the  contract 

or  plaintiff's  compensation  accrues   in  the  event  of   "th 

failure,   refusal   or   neglect   of   the   employee   to   perform 

his  required  services  or  observe  any  of  his  obligations." 
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j.  The  Charge  on  the  Rights  of  Witnesses  Was  Error  for  the 
Reasons  Set  Out  in  O.  B.  pp.  95-100  Where  the  Answer 
Will  Be  Found  to  Plaintiff's  Contrary  Argument  (pp.  61- 
63). 

I.  Since  Courts  Will  Take  Judicial  Notice  That  a  Large  Part 
of  the  American  Public  Looks  With  Scorn  and  Contempt 
on  Persons  It  Believes  to  Be  Communists,  the  Jury  Should 
Have  Been  So  Instructed.     (O.  B.  pp.   106-109.) 

Stripped  of  a  good  deal  of  language  plaintiff's  reply  to 
he  foregoing  is  an  insistence  that  the  single  statement  in 
he  instructions  that  "In  California  it  is  libelous  to  call  a 
person  a  Communist"  (which  statement  was  in  the  midst 
)f  various  other  instructions  concerning  the  law  of  libel), 
vas  a  sufficient  compliance  with  defendant's  request  for 
in  instruction  in  line  with  the  contention  stated  in  the 
leading.  (P.  B.  pp.  64-65.)  Defendant's  answer  to  this 
will  be  found  as  indicated  in  the  heading  and  at  Opening 
Brief  pages  70-77  defendant  presents  its  broader  conten- 
;ions  that  the  instructions  under  the  designation  "The 
Question  of  Communism"  constituted  prejudicial  error. 

The  "objections"  appearing  at  Opening  Brief  pages 
108-9  which  plaintiff  says  were  waived  (P.  B.  p.  65)  are 
n  fact  merely  arguments  or  reasons  why  the  charge  on 
the  law  of  libel  was  not  the  equivalent  of  our  requested 
instruction  on  judicial  notice  which  the  trial  court  refused 
to  give.  In  so  far  as  these  reasons  were  also  the  basis 
3f  an  objection  to  the  charge  on  libel,  they  were  adequately 
raised  in  the  trial  court.  (O.  B.  p.  64,  Cal-Bay  Corp.  v. 
U.  S.  (C.  C.  A.  9),  169  F.  2d  15,  18-19,  cert  den.  335 
U.  S.  859;  Hindman  v.  First  Nat.  Bank  (C.  C.  A.  6), 
112  Fed.  931,  934,  cert.  den.  186  U.  S.  483;  Sividerski  v. 
Moodenbaugh  (C.  C.  A.  9),  143  F.  2d  212,  213.) 
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VIII. 
The  Trial  Court  Erred  to  the  Prejudice  of  Defendant 
in  Its  Rulings  on  the  Admission  and  Exclusion  of 
Evidence.     (O.  B.  pp.  110-121.) 

It  is  believed  that  the  matter  in  plaintiff's  brief  (pp. 
66-81)  relative  to  defendant's  above-stated  contention  has 
been  adequately  dealt  with  in  that  portion  of  the  Opening 
Brief  above  indicated. 

The  claim  that  the  editorials  were  not  offered  in  evi-i 
dence  (P.  B.  p.  73)  cannot  withstand  a  reading  of  the. 
proceedings  cited  in  the  specification  of  error.  [O.  B. 
pp.  41-2.  See  also,  R.  825;  and  Typewritten  Transcript, 
p.  1021,  lines  2-11.]  The  trial  court  indicated  em- 
phatically that  no  testimony  along  that  line  would  be 
received,  not  because  of  any  defect  in  the  offer,  but 
because  of  the  supposed  immateriality  of  the  evidence.* 
In  such  circumstances  no  formal  offer  of  proof  is  neces-^ 
sary.  (McCandless  v.  U.  S.,  298  U.  S.  342,  347-8,  80 
L.  Ed.  1205,  1208-9,  56  S.  Ct.  764;  Lawless  v.  Calaway, 
24  Cal.  2d  81,  91,  147  P.  2d  604,  609;  Tomaier  v. 
Tomaier,  23  Cal.  2d  754,  760,  146  P.  2d  905,  908: 
Caminetti  v.  Pac.  Mnt.  L.  Ins.  Co.,  23  Cal.  2d  94,  100j 
142  P.  2d  741,  744;  Heimann  v.  City,  30  Cal.  2d  746' 
757,  185  P.  2d  597,  604.) 
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IX. 

The  Cause  Should  Have  Been  Transferred  to  Another 
Judge  Because  of  the  Trial  Judge's  Personal  Bias 
and  Prejudice.     (O.  B.  pp.  122-126.) 

It  is  believed  that  the  matter  in  plaintiff's  brief  (pp. 
82-85)  relative  to  defendant's  above-stated  contention  has 
been  adequately  dealt  with  in  that  portion  of  the  Opening 
Brief  above  indicated.  It  may  be  added  that  the  precon- 
ceived opinion  of  the  trial  judge  to  which  objection  has 
been  taken  was  not  merely  an  impersonal  opinion  of 
abstract  law;  it  was  a  complete  conclusion  on,  and  a 
pre-judgment  of,  the  merits,  factual  as  well  as  legal,  of 
the  defendant's  case. 

Respectfully  submitted, 

Irving  M.  Walker, 
Herman  F.  Selvin, 

Attorneys  for  Appellant. 
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2  New  York  Life  Ins.  Co. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Eastern  Division 

No.  1463 

CECELIA  J.  WILSON, 

Plaintiff, 
vs. 
NEW  YORK  LIFE  INSURANCE  COMPANY,  a 
corporation  of  New  York, 

Defendant. 

COMPLAINT 

Plaintiff  Complains  of  Defendant  and  Alleges: 

I. 

That  Plaintiff  is  a  citizen  and  resident  of  the  State 
of  Idaho;  that  defendant  is  a  New  York  Corpora- 
tion ;  that  the  matter  in  controversy  exceeds  exclusive 
of  interest  and  costs,  the  sum  of  $3,000.00. 

II. 

That  on  or  about  the  19th  day  of  May,  1928,  the 
defendant  issued  to  Harry  H.  Wilson,  now  deceased, 
its  certain  policy  of  insurance,  being  Policy  No. 
102  55  251  the  policy  insuring  the  insured  for 
$5,000.00,  payable  to  his  beneficiary  upon  proof  of 
his  death,  and  $10,000,  or  double  the  face  of  said 
policy  if  death  resulted  from  accident;  that  said 
policy  provided  for  the  payment  of  an  annual 
premium  which  was  paid  each  and  every  year  by  the 
deceased  up  until  the  time  of  his  death  on  the  8th  day 
of  April,  1947 ;  that  the  defendant  is  familiar  with  all 
the  terms  and  provisions  of  said  policy  and  is  fa- 
maliar  with  the  fact  of  the  death  of  the  deceased  and 
the  circumstances  surrounding  the  same. 
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III. 

That  there  was  and  is  due  to  the  plaintiff,  the  bene- 
ficiary under  said  policy,  the  sum  of  Five  Thousand 
Dollars,  with  interest  thereon  at  six  per  cent  per 
annum  from  the  8th  day  of  April,  1947,  by  reason  of 
the  death  of  the  deceased,  her  husband,  caused  by  ac- 
cidental means,  which  sum  the  defendant  has  at  all 
times  refused  to  pay.  [1*] 

Wherefore,  plaintiff  prays  that  she  have  and  re- 
cover judgment  against  the  defendant  in  the  sum  of 
$5,000.00  with  interest  thereon  at  six  per  cent  per 
annum  from  the  8th  day  of  April,  1947,  for  all  costs 
of  suit  herein  expended  and  plaintiff  prays  for  gen- 
eral relief. 

/s/  B.  W.  DAVIS, 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Nov.  7,  1947.  [2] 


[Title  of  District  Court  and  Cause.] 

MOTIONS  TO  DISMISS,  AND  FOR  MORE  DEF- 
INITE STATEMENT  OR  BILL  OF  PARTIC- 
ULARS 

The  defendant  moves  the  Court  as  follows : 

1.  To  dismiss  the  action  because  the  complaint 
fails  to  state  a  claim  against  defendant  upon  which 
relief  can  be  granted. 

2.  That  on  account  of  the  insufficiency  of  the  facts 
in  the  complaint  in  the  above-entitled  cause  it  is  im- 


*  Page  numbering  appearing  at   foot  of  page  of   original 
certified  Transcript  of  Record. 
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possible  to  fully  or  properly  answer  the  same  with 
out  greater  particularity  as  to  the  nature  and  char 
acter  of  the  claims  of  the  plaintiff,  and  therefore  this 
defense  moves  this  honorable  Court  under  Rule  12 
(a)  of  the  Federal  Rules  of  Civil  Procedure  for  an 
order  requiring  plaintiff  to  make  a  more  definite 
statement  of  the  nature  of  his  claim  or  provide  de- 
fendant with  a  bill  of  particulars  as  to  certain  mat- 
ters in  the  complaint  in  the  following  respects : 

(a)  That  the  pertinent  terms  of  the  policy  are  not 
set  forth  and  it  is  impossible  to  ascertain  whether 
plaintiff's  claim  is  within  the  terms  of  such  policy. 

(b)  That  it  is  impossible  to  ascertain  what  proof, 
if  any,  of  death  plaintiff  has  made. 

(c)  That  it  is  impossible  to  ascertain  the  acci 
dental  means  relied  upon  by  plaintiff  in  connection 
with  her  allegations  that  death  was  caused  by  acci- 
dental means.  [3] 

Defendant  further  moves  this  honorable  Court  that 
if  such  more  definite  statement  of  the  nature  of  plain- 
tiff's  claims  or  bill  of  particulars  be  not  filed  within 
ten  days  from  the  entry  of  the  order  herein  and 
copies  served  upon  defendant's  counsel  within  such 
time,  or  being  so  filed  and  served  are  incomplete,  in- 
sufficient, evasive  or  not  responsive,  the  complaint  as 
amended  be  dismissed  at  plaintiff's  costs;  and 
further,  if  any  matters  are  included  in  such  said  par- 
ticulars and  not  relied  upon  at  the  trial  of  plaintiff, 
the  defendant  recover  the  costs  and  expenses  in- 
curred in  preparing  to  meet  the  allegations  contained 
in  said  parts  not  used. 

Defendant  further  moves  that  the  time  within 
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which  defendant  may  file  an  answer  or  other  plead- 
ings or  otherwise  move  with  respect  to  the  complaint 
be  extended  until  twenty-five  days  after  the  bill  of 
particulars  herein  mentioned  is  served  upon  defend- 
ant's counsel  or  twenty  days  after  final  decision  of 
this  motion  is  made. 

That  each  of  the  above  and  foregoing  motions  is  a 
separate  motion  and  each  of  such  motions  is  made 
upon  the  files  and  records  in  the  above-entitled  cause. 
/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  Illegible, 

Attorneys  for  Defendant. 
[Endorsed]  :  Filed  Nov.  26,  1947.  [4] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT  OF  JAN.  13,  1948 

After  hearing  respective  counsel   on  Motion  to 

Dismiss,  for  More  Definite  Statement  or  for  Bill  of 

1  Particulars,  the  Court  announced  that  all  Motions 

i  will  be  denied,  and  defendant  will  be  given  20  days 

i  to  Answer. 

Jan.  13, 1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

For  Answer  to  the  Complaint  of  the  Plaintiff 
Herein : 

I. 

Defendant  admits  that  plaintiff  is  a  citizen  and 
resident  of  the  State  of  Idaho;  that  defendant  is  a 
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New  York  corporation;  that  the  matter  in  contro- 
versy exceeds,  exclusive  of  interest  and  cost,  the  sum 
of  Three  Thousand  Dollars  ($3,000.00) ;  that  Harry 
W.  Wilson  died  on  or  about  April  8,  1947 ;  that  on  or 
about  Ma}^  19,  1928,  defendant  issued  to  said  Harry 
H.  AVilson  an  insurance  policy  numbered  10255251, 
but  denies  that  said  policy  of  insurance  contains  any 
terms  of  provisions  other  than  those  contained  in  the 
policy  of  insurance  in  writing',  delivered  by  defend- 
ant to  said  Harry  H.  Wilson. 

II. 

Denies  each  and  every  of  the  allegations  in  said 
Complaint  and  each  and  every  paragraph  therein 
contained  excepting  as  hereinbefore  specifically  ad- 
mitted. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  Illegible, 

Attorneys  for  Defendant. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed] :  Filed  Jan.  31,  1948.  [5] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT  OF  MAR.  17,  1948 

This  cause  came  on  regularly  for  trial,  B.  W.  Davis 
representing  the  plaintiff  and  J.  L.  Eberle  the  de- 
fendant. 

It  was  stipulated  by  respective  counsel  that  the 
premiums  were  paid  and  the  insurance  policy  was  in 
full  force  at  the  time  of  the  death  of  Harry  H.  Wil-I 
son. 
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It  was  stipulated  by  respective  counsel  that  the 
testimony  given  in  case  No.  1462  by  Drs.  O.  F.  Call, 
W.  W.  Brothers  and  Melvin  Graves  would  also  run 
to  this  cause  of  action. 

It  was  stipulated  that  the  depositions  of  Dr,  Jo- 
seph Beeman,  Dr.  F.  A.  Pittenger,  Dr.  James  L. 
Stewart  and  Dr.  O.  F.  Swindell  be  copied  into  the 
record. 

The  Court  ordered  that  argument  be  submitted  on 
briefs,  the  plaintiff  being  granted  20  days  for  open- 
ing brief,  defendant  20  days  thereafter  to  reply,  and 
plaintiff  15  days  to  reply  to  reply  brief.  The  time  for 
filing  briefs  to  commence  the  date  of  filing  of  the 
transcript  of  testimony. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  AMEND  ANSWER 

Comes  now  the  defendant  above  named  and  moves 
the  Court  that  it  may  be  granted  leave  to  amend  its 
answer  herein  by  adding  thereto  the  following  para- 
graph, namely : 

III. 

That  plaintiff  cannot  recover  because  the  death  of 
said  Harry  H.  Wilson  resulted  in  such  manner  as  to 
be  within  the  following  exclusions  of  said  policy,  to 
wit: 

"  DOUBLE  INDEMNITY 

"The  Double  Indemnity  provided  on  the  first  page 
hereof  shall  be  payable  upon  receipt  of  due  proof 
that  the  death  of  the  Insured  resulted  directly  and 
independently  of  all  other  causes  from  bodily  injury 
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effected  solely  through  external,  violent  and  acciden- 
tal means  and  occurred  within  ninety  days  after  such 
injury. 

' '  Double  Indemnity  shall  not  be  payable  if  the  In- 
sured's  death  resulted  from  self-destruction,  whether 
sane  or  insane;  from  the  taking  of  poison  or  inhal- 
ing of  gas,  whether  voluntary  or  otherwise;  from 
committing  an  assault  or  felony;  from  war  or  any 
act  incident  thereto ;  from  engaging  in  riot  or  insur- 
rection ;  from  participation  as  a  passenger  or  other- 
wise in  aviation  or  aeronautics;  or  directly  or  indi- 
rectly, from  infirmity  of  mind  or  body,  from  illness 
or  disease,  or  from  any  baterial  infection  other  than 
bacterial  infection  occurring  in  consequence  of  acci- 
dental and  external  bodily  injury.  The  Company 
shall  have  the  right  and  opportunity  to  examine  the 
body,  and  to  make  an  autopsy  unless  prohibited  by 
law. 

"Double  Indemnity  shall  not  apply  to  the  Tem- 
porary Insurance  or  to  the  Paid-up  Insurance  pro- 
vided herein  under  "Surrender  Values,"  or  to  any 
Dividend  Additions  provided  under '  Participation  in 
Surplus — Dividends. ' 

' '  The  total  premium  stated  on  the  first  page  hereof 
includes  a  Quar.  annual  premium  of  $1.35  for  the 
Double  Indemnity  Benefit." 

Dated  September  22, 1948. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 

Attorneys  for  Defendant.  [7] 
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[B.  W.  Davis  Letterhead] 

September  28,  1948 
Richards  &  Haga,  Attorneys, 
Boise,  Idaho. 

I  Attention :  Mr.  J.  L.  Eberle 

In  re :  Wilson  v.  New  York  Life  Ins.  Co. 

Dear  Mr.  Eberle: 

I  have  your  letter  of  the  22nd  inst.  and  it  is  not 
j  difficult  for  me  to  answer  you  at  all. 

If  the  amendment  you  seek  to  make  does  you  no 
benefit  and  in  no  way  hurts  me,  I  am  perfectly  will- 
ing for  you  to  make  it.  If  not  and  it  helps  you  any,  I 
do  not  want  to  agree. 

Inasmuch  as  it  has  been  pleaded  in  the  other  case, 
I  would  not  want  you  to  be  placed  in  an  adverse  posi- 
tion if  it  really  makes  any  difference,  so  I  guess  you 
may  file  it,  but  please  do  it  at  once  and  do  not  ask  me 
to  do  it  again.  I  am  sure  I  made  a  tremendous  mis- 
take in  this  case  by  following  the  suggestions  of  you 
fellows. 

Yours  sincerely, 

/s/  B.  W.  DAVIS. 

D/g 

[Endorsed] :  Filed  Sept.  29, 1948.  [8] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  AMEND  ANSWER 

On  motion  of  defendant  to  amend  its  answer 
herein,  and  no  objections  have  been  offered  thereto 
by  plaintiff,  it  is  hereby  Ordered  that  the  answer  of 
the  defendant  herein  be,  and  hereby  is,  amended  by 
adding  to  such  answer  the  following  paragraph,  to 
wit : 

That  plaintiff  cannot  recover  because  the  death  of 
said  Harry  H.  Wilson  resulted  in  such  manner  as  to 
be  within  the  following  exclusions  of  said  policy,  to 
wit: 

"DOUBLE  INDEMNITY 

"The  Double  Indemnity  provided  on  the  first  page 
hereof  shall  be  payable  upon  receipt  of  due  proof  that 
the  death  of  the  Insured  resulted  directly  and  inde- 
pendently of  all  other  causes  from  bodily  injury  ef- 
fected solely  through  external,  violent  and  accidental 
means  and  occurred  within  ninety  days  after  such 
injury. 

"Double  Indemnity  shall  not  be  payable  if  the  In- 
sured's death  resulted  from  self-destruction,  whether 
sane  or  insane ;  from  the  taking  of  poison  or  inhaling 
of  gas,  whether  voluntary  or  otherwise;  from  com- 
mitting an  assault  or  felony;  from  war  or  any  act 
incident  thereto;  from  engaging  in  riot  or  insurrec- 
tion ;  from  participation  as  a  passenger  or  otherwise 
in  aviation  or  aeronautics;  or  directly  or  indirectly, 
from  infirmity  of  mind  or  body,  from  illness  or  di- 
sease, or  from  any  bacterial  infection  other  than  bac- 
terial infection  occurring  in  consequence  of  acciden- 
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tal  and  external  bodily  injury.  The  Company  shall 
have  the  right  and  opportunity  to  examine  the  body, 
and  to  make  an  autopsy  unless  prohibited  by  law. 

"  Double  Indemnity  shall  not  apply  to  the  Tem- 
porary Insurance  or  to  the  Paid-up  Insurance  pro- 
vided herein  under  "Surrender  Values,"  or  to  any 
Dividend  Additions  provided  under  'Participation 
in  Surplus — Dividends. ' 

' '  The  total  premium  stated  on  the  first  page  hereof 
includes  a  Quar.  annual  premium  of  $1.35  for  the 
Double  Indemnity  Benefit." 

Dated  September  29th,  1948. 

/s/  CHASE  A.  CLARK, 
District  Judge. 

[Endorsed] :  Filed  Sept.  29,  1948.  [9] 


[Title  of  District  Court  and  Cause.] 

OPINION— February  2,  1949 

Ben.  W.  Davis,  Esq.,  of  Pocatello,  Idaho,  Attorney 
for  Plaintiff. 

A.  L.  Merrill,  Esq.,  Pocatello,  Idaho ;  J.  L.  Eberle, 
Esq.,  Boise,  Idaho,  Attorneys  for  the  Defendant. 

Clark,  District  Judge. 

The  Plaintiff  Cecilia  J.  Wilson  brought  this  ac- 
tion to  recover  for  the  alleged  accidental  death  of 
her  husband,  Harry  Wilson. 

Harry  Wilson,  the  deceased,  was  a  resident  of  the 
State  of  Idaho  at  the  time  the  defendant  New  York 
Life  Insurance  Company,  a  corporation  of  New 
York,  on  or  about  the  19th  day  of  May,  1928,  issued 
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its  certain  policy  of  insurance,  being  policy  No. 
10255251,  the  policy  insuring  the  insured  for 
$5,000.00  payable  to  his  beneficiary  upon  proof  of 
his  death  and  $10,000.00  or  double  the  face  of  the 
policy  if  death  resulted  from  accident.  This  action 
is  for  the  recovery  of  the  double  indemnity  of 
$5,000.00  for  the  alleged  accidental  death. 

The  policy  provided  for  double  indemnity  if  "the 
death  of  the  Insured  resulted  directly  and  independ- 
ently of  all  other  causes  from  bodily  injury  affected 
solely  through  external,  violent  and  accidental 
means  *  *  *."  "Double  indemnity  shall  not  be  payable 
if  the  insured's  death  resulted  *  *  *  directly  or  in- 
directly from  illness  or  diseases  or  from  any  bac- 
terial infection  other  than  bacterial  infection  occur- 
ring in  consequence  of  accidental  and  external  bodily 
injury  *  *  *" 

The  insured  died  on  the  8th  day  of  April,  1947, 
from '  *  acute  pulmonary  embolism. ' '  This  is  denned  at 
page  12  of  the  [10]  transcript  of  the  testimony,  by 
Doctor  O.  F.  Call,  attending  physician  at  the  time 
of  Mr.  Wilson's  death,  as  a  "foreign  substance  or 
piece  of  a  clot  flowing  in  the  blood  stream  which  goes 
through  the  heart,  through  the  pulmonary  artery  to 
such  a  place  that  it  can't  go  any  farther  and  lodges  in 
the  pulmonary  artery  or  branch  of  it.  It  can  be  a 
clot  of  blood,  a  fatty  or  foreign  substance." 

The  circumstances  preceding  Mr.  Wilson's  death 
as  disclosed  by  the  evidence,  are  as  follows :  He  was 
in  ordinary  good  health  of  the  average  man ;  he  was 
about  sixty  years  of  age;  he  was  troubled  to  some 
extent  by  high  blooci  pressure.  He  had  undergone  an 
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operation  some  years  ago  for  a  bowel  obstruction; 
the  record  does  not  disclose  when  this  operation  was 
performed  but  it  was  prior  to  an  operation  for  hernia 
that  was  performed  some  four  years  prior  to  his 
death.  On  the  morning  of  April  7,  1947,  he  was  again 
operated  upon  for  recurrent  inguinal  hernia.  Imme- 
diately following  the  operation  he  was  returned  to 
his  room  in  the  hospital  in  apparently  good  condition. 
After  the  operation  on  the  morning  of  April  7, 
opiates  and  sedatives  were  administered,  which  were 
a  part  of  standard  and  recognized  treatment.  The 
opiotes  so  administered  caused  deep  heavy  snoring, 
choking  and  coughing  and  although  Mr.  Wilson  was 
a  heavy  snorer  when  sleeping  under  natural  condi- 
tions, this  medication  caused  the  choking  and  cough- 
ing and  snoring  to  become  more  violent,  causing  the 
pulmonary  embolism  from  which  death  resulted  at 
5  o'clock  a.m.  April  8, 1947,  about  twenty  hours  after 
the  operation.  The  result  of  the  administration  of  the 
opiates  was  entirely  unforeseen  and  unexpected; 
there  was  nothing  to  indicate,  at  the  time  of  their  ad- 
ministration, that  he  would  develop  this  extraordi- 
nary condition  snoring  or  heavy  breathing  and  the 
coughing  and  choking  causing  the  embolism.  Doctor 
Call  testified  that  in  his  experience  in  operations  this 
condition  that  developed  in  reference  to  the  snoring, 
choking  and  breathing  was  most  extraordinary  and 
not  to  be  expected  or  foreseen;  the  [11]  record  dis- 
closes the  following  questions  and  answers  in  the 
testimony  of  Doctor  Call : 

* '  Q.    I  call  your  attention  to  the  definition  in  Web- 
ster's  International  Dictionary  of  accident;  that  de- 
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fines  an  accident  as  "a  befalling;  an  event  that  takes 
place  without  one's  foresight  or  expectation,  an  un- 
designed, sudden  and  unexpected  event ;  chance ;  con- 
tingency, often  an  undesigned  and  unforeseen  occur- 
rence of  an  afflictive  or  unfortunate  character,  a  cas- 
ualty, a  mishap,  as,  to  die  of  accident."  Now,  Doctor, 
I  will  ask  you  if  the  event  of  the  patient's  death  un- 
der the  circumstances,  in  your  opinion,  was  an  event 
that  took  place  without  foresight  and  expectation? 

A.     It  was. 

Q.     Was  it  undesigned,  sudden  and  unexpected? 

A.     It  was. 

Q.    Was  it  a  chance  ?  A.     It  was. 

Q.     Due  to  contingency  ?  A.     It  was. 

Q.     Was  it  an  undesigned  and  unforeseen  occui 
rence  of  an  afflictive  or  unfortunate  character? 

A.     It  was. 

Q.    Was  it  a  casualty  ?  A.     It  was. 

Q.    Was  it  a  mishap  ?  A.     It  was. 

Q.     Did  he  die  in  your  opinion,  by  accident  ? 

A.     He  did. 

Q.  Now,  with  reference  to  this  condition,  this  ui 
expected  condition  that  occurred  there  with  reference 
to  the  choking  and  snoring,  was  that  an  event  that 
took  place  without  foresight  and  expectation  ? 

A.     That's  right. 

Q.     Was  it  undesigned?  A.     It  was.  [12] 

Q.     Was  it  a  chance  \  A.     It  was. 

Q.     A  contingency  I  A.     Yes,  sir. 

Q.     Was  it  an  unforeseen  and  undesigned  occur- 
rence of  an  afflictive  or  unfortunate  character  ? 

A.     It  was. 
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Q.     And  was  it  a  mishap? 
A.     Yes,  sir,  certainly. 

Q.     In  your  opinion  it  was  the  direct  cause  of  the 
man's  death.  The  main  cause,  and  the  principal  and 
moving  cause  of  the  man's  death? 
A.     Yes,  sir. 

The  deceased  died  unexpectedly,  there  was  nothing 
in  his  operation,  and  he  gave  no  indicative  history 
or  evidence  that  the  calamity  that  befell  him  was 
likely  to  happen. 

Plaintiff  having  established  the  death  was  acciden- 
tal the  burden  shifts  to  the  defendant  and  it  must  al- 
lege and  prove  that  recovery  is  barred  by  the  limita- 
tions qualifying  the  general  clause  hereinbefore  set 
forth. 

"Where  the  insurer  seeks  to  avoid  liability  by  rea- 
son of  an  alleged  breach  of  the  condition  of  the  pol- 
icy, the  burden  rests  upon  it  to  show  such  breach ; 
and,  where  it  seeks  to  avoid  liability  on  the  ground 
;  that  the  accident  or  injury  is  within  one  of  the  ex- 
j  ceptions  in  the  policy,  the  burden  rests  upon  it  to 
;  prove  facts  bringing  the  case  within  the  exception." 
O'Neil  v.  New  York  Life  Insurance  Co.,  152  Pac  (2) 
'  707  at  page  711. 

In  meeting  this  burden  it  must  be  remembered  that 
the  limitation  clause  is  to  be  construed  most  favor- 
!  able  to  the  insured.  The  rule  is  that  insurance  policies 
must  be  construed  strongly  against  the  insurer  and 
;  in  favor  of  the  insured  and  that  where  there  are  two 
|  constructions   that  may  be   placed  upon    [13]    the 
:  meaning  of  an  accident  policy,  one  of  which  will  per- 
mit the  insured  to  recover  and  the  other  not  permit- 
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ting  such  recovery  that  the  policy  must  be  construed 
so  as  to  permit  recovery.  The  most  widely  cited  rule 
is  the  one  set  forth  by  Ex-President  and  Former 
Chief  Justice  Taft,  (Court  of  Appeals  6th  Circuit) 
in  the  case  of  Manufacturer's  Accident  Indemnity 
Co.  v.  Dorgan  58  Fed.  945,  he  said:  "It  is  a  well- 
settled  rule  in  the  construction  of  insurance  policies 
of  this  character,  which  the  insured  accepts  for  the 
purpose  of  covering  all  accidents,  to  construe  all  lan- 
guage used  to  limit  the  liability  of  the  company, 
strongly  against  the  company.  Policies  are  drawn  by 
the  legal  advisers  of  the  company,  who  study  with 
care  the  decisions  of  the  courts,  and,  with  those  in 
mind,  attempt  to  limit  as  narrowly  as  possible  the 
scope  of  the  insurance.  It  is  only  a  fair  rule,  there- 
fore, which  courts  have  adopted,  to  resolve  any  doubt 
or  ambiguity  in  favor  of  the  insured  and  against  the 
insurer."  This  statement  has  been  cited  with  ap- 
proval by  the  Court  of  appeals  of  this,  the  Ninth  Cir- 
cuit in  the  case  of  Jensma  v.  Sun  Life  Assurance  Co., 
of  Canada  et  al.,  64  Fed(2)  page  457. 

Recovery  in  this  case  depends  on  the  limitation  in 
the  policy  hereinbefore  set  forth.  The  term  Acciden- 
tal means  in  some  jurisdictions  has  been  held  to 
clearly  limit  the  policy's  meaning  to  cause  alone, 
however  the  better  rule  and  the  rule  followed  in  this 
jurisdiction  is  that  the  term  "accidental  means"  and 
the  term  "accidental  results"  and  "accidental  death" 
are  regarded  as  legally  synonymous.  Jensma  v.  Sun 
Life  Assurance  Co.,  of  Canada  et  al.,  supra.  Ranert 
v.  Loyal  Protective  Insurance  Co.  (1940)  61  Idaho 
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677,  106  Pac  2nd  1015;  O'Neil  v.  New  York  Life  In- 
surance Co.,  supra. 

We  have  here  a  result  that  was  unforeseen,  the 
opiates  were  introduced  into  the  body  of  the  insured 
without  any  thought  that  such  a  result  would  follow, 
the  result  being  unforeseen  and  wholly  unexpected 
and  unanticipated.  [14] 

Death  is  inevitable,  every  man  lives  more  happily 
and  secure  if  he  feels  that  he  has  insurance  to  take 
care  of  those  who  are  near  and  dear  to  him,  after  he 
has  departed  this  life.  It  is  well  known,  as  suggested 
in  the  case  of  Ranert  v.  Loyal  Protective  Insurance 
Co.,  supra,  that  the  ordinary  man  is  not  versed  in 
the  construction  of  contracts.  He  simply  says  to  the 
life  insurance  agent,  "I  want  this  security  for  my 
family"  he  does  not  prepare,  nor  does  he  have  his 
lawyer  prepare  the  written  contract;  he  pays  the 
money  for  this  insurance.  The  contract  is  prepared 
beforehand  by  the  insurer.  I  think  it  can  be  said  with- 
out contradiction  that  the  provisions  of  the  policy 
are  not  discussed,  they  simply  tell  the  agent  the  pro- 
tection they  desire.  The  policy  is  all  written  out  in 
printed  form  and  following  the  main  provisions  of 
the  policy  the  limitations  are  provided.  In  other 
words,  the  first  part  of  the  policy  gives  and  the  sec- 
ond part  of  the  policy  takes  away,  and  the  ordinary 
person  who  is  not  trained  to  interpret  contracts  is 
generally  not  in  a  position  to  understand  the  details, 
terms  and  meanings  of  the  limitations.  In  fact,  as  is 
so  often  said,  the  insured  seldom  sees  the  policy  until 
it  has  been  issued  and  delivered  to  him  and  then  after 
he  receives  it  he  puts  it  in  his  desk  or  safe  and  the 
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first  time  it  is  read  is  by  his  beneficiaries  after  his' 
death.  Many  of  its  terms  and  all  of  its  defenses  and 
super  limitations  are  difficult  to  understand.  If  jus- 
tice is  to  be  done  the  courts  must  adopt  a  rule  of 
construction  in  favor  of  the  insured  to  accomplish 
the  purpose  for  which  the  insurance  was  taken  out 
and  for  which  the  premiums  were  paid. 

This  Court  follows  that  rule  not  only  because  it 
is  the  rule  in  this  jurisdiction  but  because  it  is  the 
just  rule. 

The  Court  is  of  the  opinion  that  the  defendant  has 
failed  to  bring  itself  within  the  exception  relied  upon 
to  defeat  recovery  and  is  further  of  the  opinion  that 
the  result  that  followed  the  administration  of  the 
opiates  was  not  natural  or  probable  and  should  not 
reasonably  have  happened  and  under  all  the  circum- 
stances the  result  was  tragically  out  of  proportion 
[15]  to  the  trivial  cause,  and  that  the  plaintiff  is  en- 
titled to  recover  under  the  terms  of  the  policy. 

The  plaintiff's  counsel  may  prepare  the  necessary 
findings,  conclusions  and  judgment  to  conform  with 
this  opinion,  copy  will  be  served  on  counsel  for  the 
defendant  and  the  original  presented  to  the  Court  for- 
approval. 

[Endorsed]  :  Filed  Feb.  3,  1949.  [16] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  cause  having  heretofore  been 
submitted  to  the  Court  without  a  jury  by  agreement 
of  counsel  for  the  respective  parties  upon  issues 
framed  by  plaintiff's  complaint  and  the  Answer  of 
the  defendant  as  amended,  and  evidence  having  been 
submitted  on  behalf  of  plaintiff  and  defendant  and 
written  briefs  having  been  prepared  and  filed  by  the 
respective  parties  and  the  Court  having  carefully 
considered  said  briefs  and  the  evidence  in  said  cause 
and  having  heretofore,  on  the  2nd  day  of  February, 
1949,  made  and  filed  its  written  opinion,  the  Court 
now  makes  the  following 

FINDINGS  OF  FACT 
I. 

That  plaintiff,  at  all  times  from  and  after  the  filing 
of  her  complaint,  up  to  and  including  the  time  that 
said  matter  was  fully  submitted  to  the  Court,  was  a 
resident  of  the  State  of  Idaho  and  during  said  time 
the  defendant  was  a  New  York  corporation  and  that 
the  sum  in  controversy  exceeds  exclusive  of  interest 
and  costs,  $3,000.00. 

II. 

That  the  defendant,  New  York  Life  Insurance 
Company,  a  corporation  of  New  York,  on  or  about 
the  19th  day  of  May,  1928,  issued  to  Harry  H.  Wil- 
son, then  living  and  a  resident  of  the  State  of  Idaho, 
its  certain  policy  of  insurance,  being  Policy  10255251, 
payable  to  his  beneficiary  upon  proof  of  his  death 
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$5,000.00  and  $10,000  or  double  the  face  of  said  policy 
if  death  resulted  from  accident.  That  said  [17]  policy 
was  issued  for  a  premium  to  be  paid  yearly  and  that 
all  of  the  premiums  due  under  and  by  virtue  of  the 
terms  of  said  policy  were  paid  by  the  insured  during 
his  life  time. 

III. 
That  Harry  H.  Wilson  died  of  accident  or  by 
accidental  death  on  the  8th  day  of  April,  1947. 

IV. 

That  prior  to  the  accidental  death  of  Harry  H. 
Wilson,  who  was  past  sixty-one  years  of  age,  he  was 
in  the  ordinary  good  health  of  the  average  man. 

V. 

That  he  was  operated  on  for  hernia  on  the  7th  day 
of  April,  1947,  and  that  prior  thereto  he  was  given  a 
careful  examination  by  a  skilled  physician  and  sur- 
geon, who  was  a  man  of  broad  experience  in  his  pro- 
fession and  who  was  a  competent  and  experienced 
surgeon.  That  there  was  no  indication  that  the  pa- 
tient at  that  time  was  not  in  good  physical  condition 
and  the  proper  subject  of  a  simple  hernia  operation. 

VI. 

That  the  patient  appeared  normal  in  every  respect 
following  said  operation;  did  not  suffer  any  shock 
and  did  not  die  as  a  result  of  said  hernia  operation. 

VII. 
That  the  death  of  Harry  H.  Wilson  was  caused  by 
choking  or  coughing  or  violent  snoring  or  by  choking, 
coughing  and  violent  snoring,  which  caused  and  re- 
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suited  in  an  embolism,  causing  the  death  of  the  in- 
sured. 

VIII. 
That  the  insured  was  given  sedatives  and  opiates 
which  caused  the  violent  coughing,  choking  and  snor- 
ing and  which  unexpectedly  and  accidentally  caused 
the  death  of  the  said  insured.  [18] 

IX. 

That  the  coughing,  choking  and  snoring  of  the  pa- 
tient was  extremely  violent,  extraordinary,  not  to 
have  been  foreseen  and  entirely  beyond  the  experi- 
ence of  his  attending  physician  in  previous  and  simi- 
lar conditions. 

X. 

That  the  administration  of  opiates  and  sedatives 
Avas  a  reasonable  and  ordinary  procedure  to  be  fol- 
lowed by  the  attendant  physician;  that  the  result 
thereof,  causing  the  violent  choking,  snoring  and 
coughing  was  tragically  out  of  proportion  to  the 
trivial  cause  and  was  an  accident  and  resulted  in 
death  by  accident. 

XI. 

That  the  opiates  and  sedatives  administered  to  the 
insured  prior  to  his  death,  were  externally  adminis- 
tered. 

XII. 

That  the  facts  fail  to  disclose  and  the  defendant 
did  not  prove  under  Paragraph  III  of  its  Amended 
Answer  that  the  exclusions  o  fthe  policy  as  therein 
set  out  were  the  proximate  cause  or  that  the  deceased 
died  directly  or  indirectly  from  infirmity  of  mind  or 
body,  from  illness  or  diseases  or  from  any  bacterial 


22  New  York  Life  Ins.  Go. 

infection,  other  than  bacterial  infection  occurring 
in  consequence  of  accidental  and  external  bodily  in- 
jury. 

XIII. 
That  the  plaintiff  has  sustained  the  material  alle- 
gations of  her  complaint,  that  the  death  of  the  de- 
ceased was  accidental  and  that  the  defendant  has 
failed  to  sustain  the  allegation  of  its  affirmative  de- 
fense that  the  death  of  Harry  H.  Wilson  resulted  in 
such  manner  as  to  be  within  the  exclusions  of  the 
said  Policy. 

CONCLUSIONS  OF  LAW 
I. 

That  Plaintiff  having  proven  and  established  the 
accidental  death  of  the  deceased  within  the  terms  of 
the  insurance  policy  described  in  plaintiff's  com- 
plaint, is  entitled  to  a  judgment  as  [19]  prayed  for. 

II. 

That  the  defendant  has  failed  to  establish  facts 
showing  that  the  death  of  the  deceased  was  within 
the  exclusions  of  its  policy. 

III. 

That  the  plaintiff  is  entitled  to  a  judgment  in  ac- 
cordance with  the  prayer  of  her  complaint  for 
$5,000.00  with  interest  thereon  at  6%  per  annum,  the 
legal  rate  in  the  State  of  Idaho,  from  the  8th  day  of 
April,  1947. 

Dated  this  21st  day  of  March,  1949. 

/s/  CHASE  A.  CLARK, 

Federal  District  Judge. 

[Endorsed]  :  Filed  Mar.  21,  1949.  [20] 


vs.  Cecelia  J.  Wilson  23 

In  the  United  States  District  Court,  District  of 
Idaho,  Eastern  Division 

No.  1463 

CECELIA  J.  WILSON, 

Plaintiff, 

vs. 

NEW  YORK  LIFE  INSURANCE  COMPANY,  a 
corporation  of  New  York, 

Defendant. 

JUDGMENT 

The  above-entitled  cause  having  been  tried  and 
submitted  to  the  Court  sitting  without  a  jury  by 
i  agreement  of  counsel  for  the  respective  parties,  upon 
issues  framed  by  plaintiff's  complaint  and  the  An- 
swer of  the  defendant  as  amended,  the  plaintiff  ap- 
pearing in  person  and  by  her  attorney,  B.  W.  Davis 
of  Pocatello,  Idaho,  and  the  defendant  appearing  by 
its  counsel,  J.  L.  Eberle  of  Boise,  Idaho,  and  plain- 
tiff and  defendant  having  introduced  evidence  and 
the  Court  having  taken  the  matter  under  advisement 
and  having  carefully  considered  the  evidence  and  the 
written  briefs  submitted  by  the  respective  parties  in 
support  of  their  contentions  and  the  Court  having 
heretofore  filed  and  entered  a  written  Opinion  and 
made  and  filed  Findings  of  Fact  and  Conclusions  of 
law; 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
plaintiff  have  and  recover  of  and  from  the  defendant, 
the  sum  of  $5,000.00  with  interest  thereon  at  6%  per 
annum  from  the  8th  day  of  April,  1947,  amounting  to 
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$553.33,  a  total  judgment  of  $5,553.33,  to  which  shall 
be  added  $21.20,  plaintiff's  costs  of  suit  when  taxed 
herein,  and  that  plaintiff  may  have  execution  there- 
for. 

Dated  this  21st  day  of  March,  1949. 

/s/  CHASE  A.  CLARK, 

Federal  District  Judge. 

[Endorsed] :  Filed  March  21,  1949.  [21] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  Is  Hereby  Given  that  New  York  Life  In- 
surance Company,  a  corporation,  defendant  above 
named,  hereby  appeals  to  the  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit  from  the  final  judg- 
ment entered  in  this  action  on  the  21st  day  of 
March,  1949. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  DALE  O.  MORGAN, 
Attorneys  for  Defendant,  New  York  Life  Insur- 
ance Company,  a  Corporation. 

[Endorsed] :     Filed  March  28,  1949.   [22] 
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[Title  of  District  Court  and  Cause.] 
SUPERSEDEAS    BOND    UPON   APPEAL    TO 


CIRCUIT   COURT   OF   APPEALS 


Know  All  Men  By  These  Presents  that  New 
York  Life  Insurance  Company,  a  corporation,  as 
Principal,  and  American  Bonding  Company,  a  cor- 
poration, of  Baltimore,  Maryland,  as  Surety,  are 
held  and  firmly  bound  unto  Cecelia  J.  Wilson, 
plaintiff  above  named,  in  the  sum  of  Six  Thousand 
Dollars  ($6,000.00)  to  be  paid  to  the  said  Cecelia 
J.  Wilson  or  her  attorney,  successors  or  assigns, 
to  which  payment  we  bind  ourselves,  our  succes- 
sors and  assigns,  jointly  and  severally. 

Sealed  with  our  seals  and  dated  this  28th  day 
of  March,  1949. 

Whereas  on  the  21st  day  of  March,  1949,  in  the 
iabove-entitled  action  in  the  District  Court  of  the 
[United  States  for  the  District  of  Idaho,  Southern 
Division,  between  Cecelia  J.  Wilson,  plaintiff  above 
named,  and  said  New  York  Life  Insurance  Com- 
pany, a  corporation,  defendant  above  named,  a 
judgment  was  rendered  against  said  defendant  and 
|the  said  defendant  has  duly  filed  a  notice  of  appeal 
from  said  judgment. 

Now,  the  condition  of  this  bond  is  that  if  said 
;New  York  Lite  Insurance  Company,  a  corpora- 
tion, shall  prosecute  his  appeal  with  effect  and 
; satisfy  the  said  judgment  in  full  together  with 
I  costs,  interest,  and  damages  for  delay,  if  for  any 
i  reason  the  appeal  is  dismissed  or  if  the  judgment 
:is  affirmed  and  satisfied  in  full  or  such  modifica- 
tion of  the  judgment  and  such  costs,  interest,  and 
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damages  as  the  Appellate  Court  may  adjudge  and 
award  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

NEW  YORK  LIFE  INSURANCE 
COMPANY,    CORPORATION, 
By  /%/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  DALE  O.  MORGAN, 
Its  Attorneys. 

AMERICAN  BONDING 
COMPANY, 
By  /s/  HERBERT  H.  EBERLE, 
Attorney  in  Fact. 

Countersigned  by: 

(Seal)  /s/  HERBERT  H.  EBERLE, 

Resident    Agent. 

[Endorsed] :     Filed  March  28,  1949.  [23] 


[Titie  of  District  Court  and  Cause.] 

MOTION  AND  ORDER  STAYING  PROCEED- 
INGS PENDING  APPEAL 

The  defendant  herein,  New  York  Life  Insurance* 
Company,  a  corporation,  having  filed  herein  a  su- 
persedeas bond,  executed  by  itself  as  principal  and 
American  Bonding  Company,  a  corporation,  as 
surety,  in  the  penal  sum  of  Six  Thousand  Dollars 
($6,000.00)  said  defendant  moves  that  said  super- 
sedeas bond  be  approved  and  that  the  execution 
and  enforcement  of  the  judgment  entered  herein 
on  March  21,  1949,  be  stayed  until  the  final  dis- 


vs.  Cecelia  J.  Wilson  27 

position  of  the  appeal  taken  by  the  said  defend- 
ant therefrom  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

March  28th,  1949. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  DALE  O.  MORGAN, 

Attorneys  for  Defendant. 

ORDER 

On  motion,  and  good  cause  being  shown  therefor, 
it  is  hereby  Ordered  that  the  supersedeas  bond 
lated  March  28th,  1949,  filed  herein  by  defendant 
New  York  Life  Insurance  Company,  a  corporation, 
md  executed  by  said  defendant  as  principal  and 
American  Bonding  Company,  a  corporation,  as 
'surety,  in  the  penal  sum  of  Six  Thousand  Dollars 
($6,000.00)  be  and  hereby  is  approved  and  the  exe- 
cution and  the  enforcement  of  the  judgment  made 
imd  entered  herein  on  March  21, 1949,  be  and  hereby 
is  stayed  until  the  final  disposition  of  the  appeal 
aken  by  said  defendant  therefrom  to  the  Circuit 

ourt  of  Appeals  for  the  Ninth  Circuit. 

March  28th,  1949. 

/s/  CHASE  A.  CLARK, 

District  Judge. 

[Endorsed]  :     Filed  March  28,  1949.  [24] 


^ 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 


New  York  Life  Insurance  Company,  a  corpo- 
ration, appellant  herein,  designates  the  complete 
record  and  all  proceedings  and  evidence  in  the 
above-entitled  action  to  be  contained  in  the  record  I 
on  appeal  and  the  Clerk  will  please  prepare  such 
record  on  appeal  herein,  including,  but  not  limited 
to,  the  following: 

1.  Complaint  filed  November  7,  1947. 

2.  Motion  to  dismiss  and  for  more  definite  state- 
ment or  bill  of  particulars. 

3.  Minute  entry  denying  motions  filed  Januarys 
13,  3948. 

4.  Answer  of  defendant,  filed  January  31,  1948.; 

5.  Minute  entry  of  March  17,  1948. 

6.  Motion  to  amend  answer. 

7.  Order  amending  answer  filed  September  29, 
1948. 

8.  Transcript  of  the  evidence  filed  August  19, 
3948. 

9.  All  exhibits. 

10.  Opinion  of  Court  dated  February  2,  1949, 
filed  Feb.  3,  1949. 

11.  Findings   of   fact  and  conclusions   of  law, 
dated  Feb.  21,  1949. 

12.  Judgment  dated  February  21,  1949. 

13.  Notice  of  appeal. 

14.  Supersedeas  bond. 

15.  Motion  and  order  staying  proceedings  pend- 
ing appeal. 
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16.  This  designation. 

17.  Statement  of  Points. 

March  28th,  1949. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  DALE  O.  MORGAN, 

Attorneys   for  Appellant,  New  York  Life  Insur- 
ance Company,  a  Corporation. 

[Endorsed] :     Filed  March  28,  1949.   [25] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

Appellant  states  that  the  points  upon  which  it 
intends  to  rely  on  the  appeal  in  the  above-entitled 
action  are  as  follows  and  that  it  deems  the  entire 
record  on  pppeal  as  necessary  for  consideration  of 
the  points  so  to  be  relied  upon,  to  wit: 

1.  That  the  court  erred  in  finding  and  holding 
that  the  death  of  the  insured,  Harry  H.  Wilson,  re- 
sulted directly  and  independently  of  all  other  causes 

from  bodily  injury,  effected  solely  through  exter- 

i 

nal,  violent  and  accidental  means. 

2.  The  court  erred  in  not  finding  and  holding 
that  the  death  of  the  insured,  Harry  H.  Wilson, 
resulted  directly  or  indirectly  from  infirmity  of 
mind  or  body,  from  illness  or  disease. 

3.  The  court  erred  in  finding  and  holding  that 
the  death  of  the  insured,  Harry  H.  Wilson,  was 
caused  by  choking  or  coughing  or  violent  snor- 
ing, extraordinary,  not  to  have  foreseen,  beyond 
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the  experience  of  attending  physicians,  and  re- 
sulted in  an  embolism,  causing  the  death  of  the 
insured,  the  same  being  unsupported  by,  and  con- 
trary to,  the  evidence,  said  insured  having  had  pre- 
vious operations,  and  such  snoring,  coughing  and 
choking  as  he  had  being  normal,  no  different  than 
ordinary,  and  the  physical  condition,  habits  and 
tendencies  of  insured  fully  known  to  attending 
physician. 

4.  The  court  erred  in  finding  and  holding  that 
the  insured,  Harry  H.  Wilson,  was  in  ordinary 
good  health  of  the  average  [26]  man,  the  same  be- 
ing unsupported  by,  and  contrary  to,  the  evidence; 
the  fact  being  as  shown  by  such  evidence,  that 
said  insured  had  a  bodily  infirmity  and  disease 
and  certain  habits  and  tendencies  well  known  to 
the  attending  physician. 

5.  That  the  court  erred  in  finding  and  holding 
that   prior  to  the  hernia   operation,   said  insured 
Harry  H.  Wilson,  was  given  a  careful  examina- 
tion and  that  there  was  no  indication  that  the  pa- 
tient was  not  in  good  physical  condition,  appeared  I 
normal  following  the  operation,  did  not  suffer  any 
shock,  and  did  not  die  as  a  result  of  said  hernial 
operation,    the    same    being   unsupported   by,    and  I 
contrary  to,  the  evidence,  particularly  in  that  said! 
insured  had  previously  had  several  operations  and  I 
that  his  physical  condition  was  such  that  death  re- 
sulted from,  or  was  contributed  to  by,  infirmity  off 
mind  or  body,  from  illness  or  disease,  and  not  di- 
rectly and  independently  from  bodily  injury,  solely 
through  accidental  means. 

6.  That  the  court  erred  in  finding  and  holding 


vs.  Cecelia  J.  Wilson  31 

that  insured  was  given  sedatives  and  opiates  which 
aused  violent  coughing,  choking  and  snoring  which 
unexpectedly  and  accidentally  caused  his  death, 
and  he  died  of  accident  or  by  accidental  means,  the 
same  being  unsupported  by,  and  contrary  to,  the 
evidence  in  that  the  evidence  showed  that  he  did 
aot  die  of  accident  or  by  accidental  means,  the 
Ignoring,  coughing,  and  choking  referred  to  fol- 
owing  relaxation  from  an  opiate  or  sedative  was 
aormal  in  the  case  of  the  insured,  no  different  than 
mder  ordinary  conditions,  which  was  well  known 
to  the  attending  physician  and  not  unexpected  or 
rnforeseeable. 

7.  That  the  court  erred  in  finding  and  holding 
that  the  administration  of  opiate  or  sedative  caused 
violent  choking,  snoring  or  coughing  tragically  out 
}f  the  proportion  to  the  trivial  cause  and  was  acci- 
lental,  resulting  in  the  death  of  the  insured,  [27] 
the  same  being  unsupported  by,  and  contrary  to, 
the  evidence  and  particularly  in  that,  according  to 
the  evidence,  the  snoring,  coughing  and  choking  of 
Ithe  insured  was  normal,  usual  and  not  dispropor- 
tionate, well  known  to  the  attending  physician  and 
jdid  not  result  in  the  death  of  insured. 

8.  The  court  erred  in  failing  and  declining  to 
hold,  inaccordance  with  the  evidence,  as  follows: 

(a)  In  not  finding  and  holding  that  there  was 
nothing  unexpected  in  the  snoring  and  coughing  of 
the  insured  as  part  of  the  post-operative  proce- 
dure and  that  the  same  was  not  unusual  or  unfor- 
seen. 

(b)  In  not  finding  and  holding  that  the  insured 
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in- 


had  an  existing  diseased  venous  system  and  bodily  ii 
firmity  at  the  time  of  the  hernia  operation  and 
that  the  attending  physician  had  full  knowledge 
of  such  physical  condition  and  of  insured's  habits. 

(c)  Tn  not  finding  and  holding  that  insured's 
death  was  the  probable  result  of  an  existing  bod- 
ily infirmity  and  disease. 

(d)  Tn  not  finding  and  holding  that  the  insured 
had  no  idiosyncrasies  or  hypersusceptibility  un- 
known to  himself  or  his  physician. 

(e)  In  not  finding  and  holding  that  the  opiate  or  ■ 
sedative  involved  produced  relaxation  in  accordance  ! 
with    the    only    purpose    and    object    thereof    and 
caused  no  injury  whatsoever  to  insured. 

(f)  In  not  finding  and  holding  that  plaintiff  , 
did  not  show  that  the  opiate  or  sedative  in  fact : 
caused  any  bodily  injury  to  insured. 

(g)  In  failing  to  find  and  hold  that  an  opiate 
or  a  sedative  as  proper  post-operative  procedure 
allayed  pain  and  relaxed  body,  thereby  inducing  5 
sleep,  had  such  an  effect  and  no  other,  and  that  t 
there  was  no  uncommon  or  unusual  reaction  to  such  l 
opiate  by  reason  of  any  allergy,  hypersusceptibil- 
ity or  any  other  cause.  [28] 

(h)  In  failing  to  find  and  hold  that  the  sedative 
or  opiate  did  not  cause  snoring,  coughing  or  chok- 
ing, but  only  induced  sleep  and  when  insured  slept  1 
he  always  had  certain  snoring  habits,  which  in  the 
case  at  bar  were  no  different  from  those  of  any 
other  time. 

(i)     In  not  finding  and  holding  that  insured's  ac- 
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i  tions  during  operation  and  subsequent  thereto  were 
,  no  different  than  in  ordinary  life. 

(j)     In  not  finding  and  holding  that  post-oper- 
ative pulmonary  embolism  is  foreseeable,  expected, 
I  anticipated,  and  the  natural  and  probable  result  of 
'  surgical  procedure,  particularly  in  the  case  of  said 
■  insured. 

9.  The  court  erred  in  concluding  that  the  death 
of  the  insured  was  accidental  within  the  terms  of 
the  policy  referred  to  in  plaintiff's  complaint  and 
that  plaintiff  was  entitled  to  judgment,  such  con- 
clusion not  being  sustained  by,  and  contrary  to,  the 
evidence  which  clearly  showed  that  plaintiff  did  not 
prove  insured  received  a  bodily  injury  which  was 
effected  solely  through  external,  violent  and  acci- 
dental means,  that  such  injury  was  a  direct  cause  of 
the  death  of  insured,  independently  of  all  other 
causes,  and  that  the  same  was  not  the  result  di- 
rectly, or  indirectly,  from  infirmity  of  mind  or 
body  or  from  illness  or  disease. 

10.  The  court  erred  in  entering  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  in 
the  sum  of  $5,553.33,  plus  costs,  under  date  of 
March  21,  1949. 

/s/  J.  L.  EBERLE, 
/s/  B.  S.  VARIAN, 
/s/  DALE  O.  MORGAN, 

Attorneys  for  Defendant,  New  York  Life  Insurance 
Company,  a  Corporation. 

[Endorsed]  :     Filed  March  28,  1949.  [29] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

State  of  Idaho, 
County  of  Ada — ss. 

Irene  R.  Pinsonault  of  said  county,  being  dulj 
sworn,  deposes  and  says:  That  she  is  a  citizen  of 
the  United  States,  over  twenty-one  (21)  years  of 
age,  and  not  a  party  to  the  above-mentioned  action; 
and  is  employed  in  the  office  of  J.  L.  Eberle,  B.  S. 
Varian  and  Dale  O.  Morgan,  attorneys  at  law,  Boise, 
Idaho,  as  a  stenographer,  and  that  on  the  28th  day 
of  March,  1949,  she  deposited  in  the  United  States 
Postoffice  at  Boise,  Ada  County,  State  of  Idaho,  an 
envelope  duly  addressed  by  United  States  mail  to 
B.  W.  Davis,  Attorney  for  Cecelia  J.  Wilson,  at 
Pocatello,  Idaho,  said  envelope  containing  the  fol- 
lowing papers  entitled  in  the  above  action:  Notice  of  I 
Appeal  to  Circuit  Court  of  Appeals;  Motion  and' 
Order  Staying  Proceedings  Pending  Appeal ;  State- 
ment of  Points ;  Designation  of  Record  on  Appeal ; 
Supersedeas  Bond  upon  Appeal  to  Circuit  Court  off 
Appeals;  and  that  she  paid  the  postage  fee  thereon 
in  advance  and  that  there  is  a  regular  communica- 
tion by  the  United  States  mails  between  said  post- 
office  of  deposit  thereof,  as  aforesaid,  and  said  place' 
of  residence. 

/s/  IRENE  R.  PINSONAULT. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  March,  1949. 

[Seal]  /s/  J.  L.  EBERLE, 

Notary  Public  for  Idaho. 
[Endorsed] :     Filed  March  28,  1949.   [30] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

illnited  States  of  America, 
District  of  Idaho — ss. 

I,  Ed.  M.  Bryan,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Idaho,  do  hereby 
certify  tha+  the  foregoing  papers : 

1.  Complaint. 

2.  Motions  to  Dismiss,  and  for  More  Definite 
Statement  or  Bill  of  Particuars. 

3.  Minutes  of  the  Court  of  Jan.  13,  1948. 

4.  Answer  (With  Affidavit  of  Mailing  attached). 

5.  Minutes  of  the  Court  of  Mar.  17,  1948. 

6.  Motion  to  Amend  Answer  (Letter  dated 
19/28/48  from  B.  W.  Davis  to  Richards  &  Haga 
[attached). 

7.  Order  to  Amend  Answer. 

8.  Transcript  of  the  Evidence. 

9.  Exhibits:  Plff's  Ex.  1— New  York  Life  Ins. 
[Policy.  Plff's  Ex.  2 — Photostatic  copy  letter  dated 
;8/27/47  from  Chairman,  Committee  on  Death  Bene- 
fits to  B.  W.  Davis.  Plff's  Ex.  3— Deposition  of 
Dr.  0.  F.  Call  with  photographic  copy  of  hos- 
pital record.  Deft's  Ex.  4 — Photographic  copy  of 
Hospital  record — H.  H.  Wilson. 

10.  Opinion. 


• 
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11.  Findings  of  Fact  and  Conclusions  of  Law. 

12.  Judgment.  [31] 

13.  Notice  of  Appeal  to  Circuit  Court  of  A 
peals, 

14.  Superseadeas  Bond  Upon  Appeal  to  Circuit 
Court  of  Appeals. 

15.  Motion  and  Order  Staying  Proceedings 
Pending  Appeal. 

16.  Designation  of  Record  on  Appeal. 

17.  Statement  of  Points. 

18.  Affidavit  of  Mailing  of  Appeal  Papers  are 
that  portion  of  the  original  files  as  designated  by* 
the  parties  and  as  are  necessary  to  the  appeal  underi 
Rule  75  (RCP). 

In  Witness  Whereof,  I  have  hereunto  set  my} 
hand  and  affixed  the  seal  of  said  Court,  this  12th! 
day  of  April,  1949. 

[Seal]  ED.  M.  BRYAN, 

Clerk.  [32] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Eastern  Division 

No.  1463 

CECELIx\  J.  WILSON, 


Plaintiff, 


vs. 


JNEW  YORK  LIFE  INSURANCE  COMPANY,  a 
Corporation,  of  New  York, 

Defendant. 

i 

TRANSCRIPT 

This  matter  was  tried  before  the  Honorable 
Chase  A.  Clark,  sitting  without  a  jury,  at  Poca- 
tello, Idaho,  on  March  17,  1948,  at  10  o'clock  a.m. 

Appearances:  Ben  W.  Davis,  Pocatello,  Idaho, 
[Attorney  for  the  Plaintiff.  J.  L.  Eberle,  Boise, 
Idaho;  A.  L.  Merrill,  Pocatello,  Idaho,  Attorneys 
for  the  defendant.  [1*] 

March  17,  1948 

Mr.  Davis :  Now,  I  offer  in  evidence  exhibit  num- 
bered one,  which  is  the  policy  of  insurance  involved 
ihere. 

The  Court:     Do  you  have  any  objection? 

Mr.  Eberle:     None. 

The  Court:     It  may  be  admitted. 


*  Page  numbering  appearing  at  foot   of   page   of  original   certified 
Reporter's  Transcript. 
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jvo. ^*»>j» 

umted  state  omwjU  mutt  V  » 

FOR  THE  NINTH  CIFICU 
I> 


UL  P.  O'BRIfj    L. 

CLi     i 


AGREES  TO  PAY 


CECELIA  J.  r    wirs   or   rnr.    maimm   ... 


UK 


ADMITTED 


17  -un 


(with  right  on  the  part  of  the  Insured  to  change  the  Beneficiary  in  the  manner  provided  herein) 


-Beneficiary 


»»»    FT7F.    THOUSAND   ... 


(THE  FACE  OF  THI3  POLICY) 

upon  receipt  of  due  proof  of  the  death  of 
•**    BARRY  H.    WTT.ppff  ».* 


Dollars 


-the   Ii 


«»«   TEN  THOUSAND  *** 


-Dollars 


(DOUBLE  THE  FACE  OF  THIS  POLICY) 

f  such  death  resulted  from  accident  as  defined  under  "Double  Indemnity"  on  the  second 
•age  hereof  and  subject  to  the  provisions  therein  set  forth. 

Either   such   sum   will   be   increased   by   any   outstanding 
dividend  additions  and  dividend  deposits  as  provided  herein. 

I  This  contract  is  made  in  consideration  of  the  payment  in  advance  of  the  sum  of  $ — 48.25 . — , 

lie  receipt  of  which  is  hereby  acknowledged,  constituting  the  first  premium  and  maintaining  this  Policy 


j)r  the  period  terminating  on  the_ 


JLZBEISMXTB- 


_day  of_ 


August 


'jineteen  Hundred  »"ri  TWENTY -SI aHT  anc[  0f  a  like  sum  on  said  date  and  every THRES    calendar 

lonths  thereafter  during  the  life  of  the  Insured. 

The  premium  paying  period  may  be  shortened  by  application  of 
dividend  additions  and  dividend  deposits  as  provided  herein. 


NjtnrriiicKTn 


_day  of 


This  Policy  takes  effect  as  of  the_ 

X*T Nineteen  Hundred  and    TtVEX TY- £ ISHf  whirh  day  is  the  anniversary  of  the  Policy. 


THE  BENEFITS  AND  PROVISIONS  printed  or  written  by  the  Company  on  the  following  pages 
re  a  part  of  this  contract  as  fully  as  if  they  were  recited  at  length  over  the  signatures  hereto  affixed. 

3n  H(tac«0  WfjtTtof  the  NEW  YORK  LIFE  INSURANCE  COMPANY  has  caused  this  contract 

■>  be  signed  rhii       NlNSTWTH   day  of ILAX Nineteen  Hundred  and-TIKEY  TY-EItlHT 


Secretary 


Insurance  Payable  at  Death.   Premium!  PfeyabU  during  Life  unlaea  Dividend*  Applied  to  Shorten  Premium  Paying 
Period.     Double  Indemnity  for  Fajttl  Accident.     Annual  Participation  in  Surplue. 


DOUBLE  INDEMNITY 

The  Double  Indemnity  provided  on  the  first  page  hereof  shall  be  payable  upon  receipt  of  due  proof  that  the  de  h| 

the  Insured  resulted  directly  and  independently  of  all  other  causes  from  bodily  injury  effected  solely  through  external,  \  t 
and  accidental  means  and  occurred  within  ninety  days  after  such  injury. 

Double  Indemnity  shall  not  be  payable  if  the  Insured's  death  resulted  from  self-destruction,  whether  sane  or  j  .. 

from  the  taking  of  poison  or  inhaling  of  gas.  whether  voluntary  or  otherwise;  from  committing  an  assault  or  felony;  fro  J 

or  any  act  incident  thereto;  from  engaging  in  riot  or  insurrection;  from  participation  as  a  passenger  or  otherwise  in  aviai  >r 

aeronautics;  or  directly  or  indirectly,  from  infirmity  of  mind  or  body,  from  illness  01  disease,  or  from  any  bacterial  infectiot  ^ 

than  bacterial  infection  occurring  in  consequence  of  accidental  and  external  bodily  injury.  The  Company  shall  have  th  $ 
and  opportunity  to  examine  the  body,  and  to  make  an  autopsy  unless  prohibited  by  law. 

Double  Indemnity  shall  not  apply  to  the  Temporary  Insurance  or  to  the  Paid-up  Insurance  provided  herein  er 
"Surrender  Values",  or  to  any  Dividend  Additions  provided  under  "Participation  in  Surplus  —  Dividends". 

The  total  premium  stated  on  the  first  page  hereof  includes  n  Q&ART&R  annual  premium  of  $  J.  »  yO  M 
Double  Indemnity  Benefit. 


PARTICIPATION  IN  SURPLUS  — DIVIDENDS 


.J, 


The  proportion  of  divisible  surplus  accruing  upon  this  Policy  shall  be  ascertained  annually.  Beginning  at  1 
the  second  insurance  year,  and  on  each  anniversary  thereafter,  such  surplus  as  shall  have  been  apportioned  by  the  ( 
to  this  Policy  shall  at  the  option  of  the  Insured  be  either 

(a)  Paid  in  cash;  or  ■ 

(b)  Applied  toward  payment  of  premiums;  or  , 

(c)  Applied  to  purchase  a  participating  paid-up  addition  to  the  sum  insured  (herein  referred  to  as  Dividend  Addib't  or 

(d)  Left  to  accumulate  at  such  rate  of  interest  as  the  Company  may  declare  on  funds  so  held,  but  at  a  rate  ne  m 
than  three  per  cent  compounded  and  credited  annually.  Such  accumulated  dividends  (herein  referred  to  as  Dividend  D«  ti) 
may  be  withdrawn  in  cash  by  the  Insured  on  any  anniversary  of  the  Policy  or  shall  be  payable  at  the  maturity  of  the  P  to 
the  person  entitled  to  its  proceeds. 

If  no  option  is  selected,  the  dividend  will  be  applied  to  the  purchase  of  a  dividend  addition  to  the  sum  insurec  Ik 
Insured  may  surrender  any  dividend  addition  for  cash  at  any  time  not  later  than  three  months  after  any  default  in  the  p  ait 
of  premium,  and  the  cash  value  thereof  shall  never  be  less  than  the  original  cash  dividend. 


DIVIDENDS  MAY  BE  APPLIED  TO  DECREASE  NUMBER  OF  PREMIUM  PAYMENTS  OR 
MATURE  POLICY  AS  AN  ENDOWMENT 


I 


Whenever  the  cash  value  of  the  Policy  including  the  cash  value  of  any  dividend  additions  and  dividend  deposi  tail 
equal  the  net  single  premium  at  the  attained  age  of  the  Insured  for  a  fully  paid  participating  Policy  of  the  same  kind  and  ■  int 
as  this  Policy,  calculated  on  the  same  basis  as  the  premium  on  this  Policy,  the  Company,  upon  written  request  of  the  I  ed, 
will  indorse  this  Policy  as  fully  paid,  whereupon  the  payment  of  premium  will  be  discontinued;  or,  whenever  said  cas  lue 
shall  equal  the  face  amount  of  this  Policy,  the  Company,  upon  due  surrender  of  the  Policy,  will  pay  the  face  amoun  the 
Policy  in  cash,  less  any  indebtedness  to  the  Company. 

MISCELLANEOUS  BENEFITS 

Assignment. — Any  assignment  of  this  Policy  must  be  made  in  duplicate  and  one  copy  filed  with  the 
Home  Office.     The  Company  assumes  no  responsibility  for  the  validity  of  any  assignment. 

Change  of  Beneficiary. — The  Insured  may  from  time  to  time  change  the  beneficiary,  unless  otherwise  prov 
indorsement  on  this  Policy  or  unless  there  be  an  existing  assignment  of  this  Policy.  Every  change  of  beneficiary  must  t-  ade 
by  written  notice  to  the  Company  at  its  Home  Office  accompanied  by  the  Policy  for  indorsement  of  the  change  thtt  ;i  by 
the  Company,  and  unless  so  indorsed  the  change  shall  not  take  effect.  After  such  indorsement  the  change  will  rele  ftck 
to  and  take  effect  as  of  the  date  the  Insured  signed  said  written  notice  of  change  whether  the  Insured  be  living  at  *  ime 
of  such  indorsement  or  not,  but  without  prejudice  to  the  Company  on  account  of  any  payment  made  by  it  before  re  t  « 
such  written  notice  at  its  Home  Office.  In  the  event  of  the  death  of  any  beneficiary  before  the  Insured  the  interest-  nich 
beneficiary  shall  vest  in  the  Insured,  unless  otherwise  provided  herein. 

Grace. — If  any  premium  is  not  paid  on  or  before  the  day  it  falls  due  the  policy-holder  is  in  default;  but  a  grac  one 
month  (not  less  than  thirty  days)  will  be  allowed  for  the  payment  of  every  premium  after  the  first,  during  which  )  the 
insurance  continues  in  force.  If  death  occurs  within  the  period  of  grace  the  overdue  premium  will  be  deducted  from  the!  »&t 
payable  hereunder. 

Interest  Allowed  at  Settlement  of  Death  Claims. —  Interest  will  be  allowed  on  the  proceeds  of  the  Policy  able 
as  a  death  claim  from  date  of  receipt  of  due  proof  of  death  at  any  office  of  the  Company  until  the  date  settlement  is  man  t  ">e 
Home  Office.  Interest  shall  be  at  the  rate  declared  by  the  Company  on  such  funds,  but  at  a  rate  not  less  than  three  cent 
per  annum. 

Reinstatement. — This  Policy  may  be  reinstated  at  any  time  within  five  years  after  any  default,  upon  writtii  Ppk 
nation  by  the  Insured  and  presentation  at  the  Home  Office  of  evidence  of  insurability  satisfactory  to  the  Company  a  ipo° 
payment  of  overdue  premiums  with  five  per  cent  interest  thereon  from  their  due  date.  Any  indebtedness  to  the  Con  iyat 
date  of  default  must  be  paid  or  reinstated  with  interest  thereon  in  accordance  with  the  loan  provisions  of  the  Policy. 

Privilege  of  Change  to  Other  Plans  of  Insurance. — At  any  time  before  default  in  payment  of  premium,  wed 
the  Insured  is  then  less  than  55  years  of  age,  the  Insured  may,  without  medical  re-examination,  exchange  this  Poll"  °r  • 
Policy  upon  any  plan  of  insurance  having  a  higher  rate  of  premium  issued  by  the  Company  at  the  time  this  Poli  «** 
effect  for  the  same  amount  as  this  Policy  and  containing  the  same  Double  Indemnity  but  without  Disability  Benefit  Such 
exchange  shall  be  effective  upon  surrender  of  this  Policy  and  the  payment  of  the  difference  in  premiums  with  a  >uot 
interest  at  the  rate  of  six  per  cent  per  annum  from  the  due  date  of  each  premium  to  the  date  of  exchange;  allowanc  "  j* 
made  for  any  larger  cash  dividends  on  the  new  plan.  The  new  Policy  will  take  effect  as  of  the  date  of  this  Policy  "* 
premium  will  be  at  the  rate  which  would  have  been  charged  if  the  Policy  had  been  originally  issued  on  the  new  plan. 

Residence,  Travel  and  Occupation. — This  Policy  is  free  of  conditions  as  to  residence,  travel,  occupation,  and  i^tf 
or  naval  service,  except  as  provided  herein  under  Double  Indemnity. 

Rights  of  Insured. — The  Insured,  during  his  lifetime,  and  without  the  consent  of  the  beneficiary,  may  recei  *•# 


benefit,  exercise  every  right  and  enjoy  every  privilege  conferred  upon  the  Insured  by  this  Policy,  unless  otherwise  pro 
indorsement  hereon 


J  by 


1 


OPTIONAL  METHODS  OF  SETTLEMENT 

The  Injured,  or  in  caw  the  Insured  shall  not  have  done  so,  the  beneficiary  after  the  Insured's  death,  may,  by  written 
nee  to  the  Company  at  its  Home  Office,  make  the  proceeds  of  this  Policy,  in  whole  or  in  part,  payable  under  one  of  the  fol- 
ic, ig  options.  Any  such  election  or  any  change  in  election  shall  not  take  effect  until  indorsed  on  the  Policy  by  the  Company 
at  Home  Office.  The  optional  methodu  of  settlement  are  available  whether  such  proceeds  are  payable  as  a  death  claim  or 
on  aturity  as  an  Endowment,  or  upon  surrender  of  the  Policy  for  its  cash  value,  provided  the  instalment  or  interest  payment 
to'y  payee  is  not  less  than  $10. 

Option  1. — The  proceeds  in  whole  or  in  part  may  be  left  with  the  Company  subject  to  withdrawal  at  any  time  on 
.<  nd  in  sums  of  not  less  than  one  hundred  dollars.  The  Company  will  credit  interest  annually  on  the  proceeds  so  left  with 
it  such  rate  as  it  may  each  year  declare  on  such  funds,  and  guarantees  that  the  rate  shall  be  not  less  than  three  per  cent. 

t  Option  2. — The  proceeds  in  whole  or  in  part  may  be  made  payable  in  equal  annual,  semi-annual,  quarterly  or  monthly 
n  Lments  for  a  fixed  period  as  may  be  agreed  upon,  in  accordance  with  the  following  table. 

Option  3. — The  proceeds  in  whole  or  in  part  may  be  made  payable  in  equal  annual,  semi-annual,  quarterly  or  monthly 
at  lments  for  a  fixed  period  of  five,  ten  or  twenty  years,  as  may  be  agreed  upon,  and  for  the  remaining  lifetime  of  the  payee, 
in  a>rdance  with  the  following  table. 

<  Option  4. — The  proceeds  in  whole  or  in  part  may  be  left  with  the  Company  at  interest  until  the  death  of  the  payee. 
Tl  Company  will  pay  interest  thereon  annually,  semi-annually,  quarterly  or  monthly,  as  may  be  agreed  upon,  at  such  rate  as 
tb  Company  may  declare  each  year  on  such  funds,  and  guarantees  that  the  interest  per  one  thousand  dollars  of  the  proceeds 
■hi  be  not  less  than  $30  when  paid  annually,  $14.89  when  paid  semi-annually,  $7.42  when  paid  quarterly,  or  $2.47  when 
p»  monthly. 

Option  5. — The  proceeds  in  whole  or  in  part  may  be  left  with  the  Company  at  interest  and  paid  in  equal  annual,  semi- 
•x  si.  quarterly  or  monthly  instalments  of  such  amount  as  may  be  agreed  upon  until  the  entire  proceeds  left  with  the  Com- 
pe,  including  interest  thereon  as  provided  in  Option  I,  have  been  paid,  provided  that  the  fixed  amount  payable  each  year 
tb<  be  not  less  than  five  per  cent  of  the  original  proceeds  left  with  the  Company. 

.  The  first  instalment  under  Options  2  and  3  will  be  payable  on  the  date  when  the  proceeds  of  the  Policy  become  due, 
ar'he  instalment  payment  on  each  anniversary  of  the  first  payment  will  be  increased  by  such  additional  interest,  in  excess  of 
th  per  cent  per  annum,  as  the  Company  may  declare  on  such  funds  for  that  year.  The  additional  interest  under  Option  2 
wijie  calculated  on  the  unpaid  instalments  commuted  at  three  per  cent  per  annum,  and  under  Option  3  on  the  unpaid  instal- 
rn  s  for  the  fixed  period  selected,  commuted  at  three  per  cent  per  annum. 

j  When  the  proceeds  of  the  Policy  become  payable  the  Company  will  deliver  to  each  payee  a  certificate  evidencing  the 
rif  >  and  benefits  of  such  payee  under  the  option  selected. 

i  At  the  death  of  any  payee  any  unpaid  sum  left  with  the  Company  under  Options  1 ,  4  or  5  with  accrued  interest  to  date 
of  yment.  or  the  commuted  value  at  three  per  cent  of  any  unpaid  instalments  under  Option  2,  or  the  commuted  value  at 
tlj:  per  cent  of  any  unpaid  instalments  for  the  fixed  period' selected  under  Option  3,  will  be  paid  in  one  sum  to  the  executors 
oi  Iministrators  of  the  payee,  unless  otherwise  agreed  in  writing. 

The  Insured  may  direct  in  writing  that  the  benefits  under  the  above  options  shall  not  be  transferable  nor  subject 
tc  mmutarion  or  incumbrance  during  the  lifetime  of  the  payee. 

MONTHLY  AND  ANNUAL  PAYMENTS  FOR  EACH  $1,000  OF  PROCEEDS  OF  POLICY 

H  emi-aanufcl  and  quarterly  instalments  are  50.37%  and  25.28%  respectively  of  die  annual  instalment  under  Option  2,  and  not  less  than  these 
respective  percentages  under  Option  3.  ^ 


;    OPTION  Z 

[ 

OPTION  3— LIFE  INCOME  TO  PAYEE  WITH  INCOME  GUARANTEED  FOR 

A*,  of 
When 

lYMnCutila 

lOYaanCrtaln 

2dVan 

c^u, 

At.nl 

P.y*. 

IYwi 

Cnrtnln 

lOYnmCauln 

MYnnrn 

Cert. In 

w 

Monthly 

<•• 

P.ynMnt 

Pneaad* 

Monthly 

Monthly 

Annual 

Monthly 

ProcnMuj 

Monthly 

Monthly 

Monthly 

r 

Pi,   ■■ 
Pnynhl. 

tV°"' 

IV— i 

P"~"  ' 

P.yn»nt 

P*"°"' 

P*Jn°~ ' 

P.y.bi* 

Pny~.t 

Pay—. 

fV— 

P*y~" 

P.ym.ot 

Pnym.itt 

$42.86 

$507.39 

10  3- 

$3.81 

$44.85 

$3.75 

$44.21 

$3.58 

$42.20 

48 

$5.36 

$62.61 

$5.17 

$60  51 

$4    60 

$54.20 

28.99 

343.23 

11 

3.83 

45.07 

3.77 

44.41 

3.59 

42  36 

49 

5  45 

63.63 

5.24 

61.40 

4.65 

54.71 

22.06 

261.19 

12 

3.85 

45.30 

3.79 

44.62 

3  61 

42.54 

60 

5.54 

64.70 

5.32 

62.33 

4  69 

55  24 

17.91 

211.99 

13 

3.87 

45.54 

3.81 

44.84 

3  62 

42.71 

61 

5  64 

65.83 

5.41 

63.30 

4.74 

55.77 

15.14 

179.22 

14 

3.89 

45.78 

3.83 

45.07 

3.64 

42.90 

62 

5.74 

67.02 

5.49 

64.30 

4.78 

56.30 

13.16 

155.83 

IB 

3.91 

46.03 

3.85 

45.29 

3.65 

43.08 

63 

5.85 

68.26 

5.58 

65.35 

4.83 

56.84 

11.68 

138.30 

1C 

3.94 

46.27 

3.87 

45.53 

3.67 

43.27 

64 

5.97 

69.57 

5.68 

66.44 

4.87 

57.37 

10.53 

124  69 

17 

3.96 

46.52 

3.89 

45.76 

3.69 

43.47 

68 

6.09 

70.95 

5.78 

67.57 

4.92 

57.90 

9.61 

113.81 

18 

3.98 

46.77 

3.91 

45.99 

3.70 

43.66 

66 

6.22 

72.40 

5.88 

68.75 

4.% 

58.43 

i 

8.86 

104.92 

19 

4.00 

47.02 

3.93 

46.23 

3.72 

43.87 

57 

6.35 

73.93 

5.98 

69.98 

5.00 

58.95 

1 

8.24 

97.53 

20 

4.02 

47.28 

3.95 

46.48 

3.74 

44.07 

68 

6.49 

75.53 

6.09 

71.24 

5.05 

59.46 

7.71 

91.29 

21 

4.05 

47.55 

3.97 

46.74 

3.76 

44.29 

69 

6  64 

77.22 

6.21 

72.55 

5.09 

59.96 

7.26 

85.94 

22 

4.07 

47.84 

4.00 

47.01 

3.78 

44.52 

60 

6.80 

78.99 

6.32 

73.91 

5.13 

60.45 

< 

6.87 

81.32 

a 

4.10 

48.14 

4.02 

47.29 

3  80 

44.75 

61 

6  % 

80.85 

6.44 

75.31 

5.17 

60.92 

6.53 

77.29 

24 

4.12 

48.45 

4.05 

47.59 

3.82 

45.00 

62 

7.13 

82.81 

6.57 

76.75 

5.20 

61.37 

: 

6.23 

73.74 

26 

4.15 

48.77 

4.07 

47.90 

3.84 

45.25 

63 

7.31 

84.87 

6.70 

78.23 

5.24 

61.60 

5.96 

70.59 

26 

4.18 

49.12 

4.10 

48.22 

3.86 

45  51 

64 

7.51 

87.03 

6.83 

79.75 

5.27 

62.20 

5.73 

67.78 

27 

4.21 

49.47 

4.13 

48.56 

3.89 

45.79 

65 

7.71 

89.31 

6.96 

81.30 

5.30 

62.59 

■ 

5.51 

65  25 

26 

4.25 

49.85 

4.16 

48.91 

3.91 

46.07 

66 

7.92 

91.69 

7.09 

82.89 

5.33 

62.94 

5.32 

62.98 

2* 

4.28 

50.24 

4.19 

49.28 

3.94 

46.37 

67 

8.14 

94.19 

7.23 

84.50 

5.36 

63.27 

! 

5.15 

60.91 

30 

4.32 

50.65 

4.23 

49.66 

3.96 

46.67 

68 

8.37 

96.81 

7.37 

86.14 

5.38 

63.57 

1 

4.99 

59.04 

31 

4.35 

51.08 

4.26 

50.07 

3.99 

46.99 

69 

8  61 

99.56 

7.51 

87.79 

5.40 

63.84 

1 

4.84 

57.32 

32 

4.39 

51.53 

4.30 

50.49 

4.02 

47.32 

76 

6.86 

102.43 

7.65 

89.46 

5.42 

64.08 

i 

4.71 

55.75 

33 

4.43 

52.01 

4.33 

50.93 

4.05 

47.66 

71 

9.13 

105.44 

7.79 

91.12 

5.44 

64.29 

' 

4.59 

54  30 

34 

4.48 

52.50 

4.37 

51.39 

4.08 

48.01 

72 

9.40 

108.57 

7.93 

92  79 

5.45 

64.48 

I 

4.47 

52.97 

36 

4.52 

53.02 

4.42 

51.87 

4.11 

48.38 

73 

9.69 

111.84 

8.07 

94.44 

5.47 

64.64 

1 

4.37 

51.74 

36 

4.57 

53.56 

4.46 

52.38 

4.14 

48.75 

74 

9.99 

115.25 

8.21 

%  06 

5.48 

64  77 

4.27 

50  59 

37 

4.62 

54.13 

4.51 

52.90 

4.17 

49.14 

75 

10.30 

118  78 

8.34 

97.65 

1*2 

64.88 

i 

4.18 

49  53 

38 

4.67 

54.73 

4.55 

53.45 

4.21 

49.54 

76 

10.62 

122.44 

8.47 

99.21 

5.49 

64.97 

39 

4.73 

55.36 

4.60 

54.03 

4.24 

49.96 

77 

10.95 

126.22 

8.59 

100.71 

5.50 

65.05 

46 

4.78 

56.02 

4.65 

54  63 

4.28 

50.38 

78 

II  29 

130.13 

8.71 

102.14 

5.50 

65.11 

41 

4.84 

56.71 

4.71 

55  26 

4.32 

50.82 

79 

11.64 

134.14 

8.82 

103.51 

5.50 

65.15 

42 

4.91 

57.43 

4.77 

55.91 

4.35 

51.27 

80 

12  00 

138  25 

8.92 

104  80 

5.51 

65.19 

43 

4.97 

58.19 

4.83 

56.60 

4.39 

51.73 

81 

12.36 

142.44 

9  02 

106.01 

5.51 

65.21 

44 

5.04 

58.99 

4.89 

57.31 

4.43 

52.20 

82 

12.73 

146.70 

9.11 

107.12 

5.51 

65.23 

46 

5.12 

59.83 

4  95 

58.06 

4.48 

52.69 

83 

13  09 

151.00 

9.19 

108  14 

5.51 

65  24 

46 

5.19 

60.71 

5.02 

58.84 

4.52 

53.18 

84 

13.46 

155.34 

9.26 

109.06 

5.51 

65.25 

47 

5.27 

61.64 

5.09 

59  66 

4.56 

53.68 

86 

13.83 

159.67 

9.32 

109.89 

5.51 

65.25 

LOAN  VALUES 

After  three  full  years"  premiums  have  been  paid  and  before  default  in  the  payment  of  premium,  the  Compt 
will  advance  to  the  Insured  on  the  sole  security  of  this  Policy,  as  duly  evidenced  in  writing,  an  amount  which  w 
interest  shall  not  exceed  the   Cash  Surrender 


TABLE  OF  LOAN  VALUES  FOR  EACH  fl,000  OF  THE  FACE  AMOUNT 

Yeua*  Pranmtmfl  Paid 

Lout  Value 

Ye«V  Premium*  Pud 

Loan  Vih» 

3 

$40 

15 

$280 

4 

55 

16 

300 

5 

75 

17 

321 

6 

94 

18 

342 

7 

115 

19 

362 

8 

135 

20 

383 

9 

157 

21 

403 

10 

179 

22 

423 

11 

199 

23 

444 

12 

219 

24 

464 

13 

239 

25 

483 

14 

259 

RRENDER  VALUES 

TABLE  OF  GUARANTEED  SURRENDER  VALUES 

b«en  in  for** 

Caafa  Surrender  Value  lor 

fetch  tl.OOOcf  the 

Fam  Amount 

Paid-op  Lite  Injurmn**  for 

etch  11,000  of  the 

Faoe  Amount 

Twnprirary  I  Mum 
from   dale  of  data 

Tout 

DW: 

3 

$43 

$86 

3 

36: 

4 

59 

116 

5 

91 

5 

80 

154 

6 

29* 

6 

100 

188 

7 

351 

7 

122 

225 

9 

4 

8 

144 

261 

10 

3( 

9 

167 

297 

10 

32! 

10 

190 

332 

II 

19; 

11 

211 

361 

11 

34! 

12 

233 

390 

12 

9! 

13 

254 

418 

12 

I7« 

14 

275 

445 

12 

23L. 

15 

297 

471 

12 

27: 

16 

319 

496 

12 

28«." 

17 

341 

521 

12 

28 

18 

363 

545 

12 

27 

19 

384 

568 

12 

24: 

20 

406 

590 

12 

20- 

21 

428 

611 

12 

15.1 

22 

449 

632 

12 

10 

23 

471 

652 

12 

31 

24 

492 

671 

II 

33! 

25 

512 

689 

II 

26. 

Years 

Ed.  June '16.    O.  L.     1.000.     42. 
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Value.  Interest  on  the  loan  will  be  at  the  rate 
of  6uc  per  cent  per  annum  payable  annually  on 
the  anniversary  of  the  Policy.  If  interest  is 
not  paid  when  due.  it  shall  be  added  to  the 
principal.  All  or  any  part  of  the  indebtedness 
may  be  repaid  at  any  time  while  the  Policy  is 
in  force.  Failure  to  repay  such  indebtedness 
or  to  pay  interest  will  not  avoid  the  Policy, 
but  whenever  the  amount  of  the  total  indebt- 
edness equals  the  Cash  Surrender  Value,  the 
Policy  shall  become  void  one  month  after  the 
Company  shall  have  mailed  notice  to  the  last 
known  address  of  the  Insured  and  of  the  as- 
signee of  record,  if  any. 

SI 

In  event  of  default  in  payment  of  premium 
after  three  full  years'  premiums  have  been 
paid,  the  following  benefits  shall  apply: 

(a)  Temporary  Insurance — Insurance  for 
the  face  of  the  Policy  plus  any  dividend  addi- 
tions and  any  dividend  deposits  and  less  the 
amount  of  any  indebtedness  hereon,  shall, 
upon  expiry  of  the  period  of  grace,  be  con- 
tinued automatically  as  Temporary  Insurance 
as  from  the  date  of  default  for  such  term  as 
the  Cash  Surrender  Value  less  any  indebtedness 
hereon  will  purchase  as  a  net  single  premium 
at  the  attained  age  of  the  Insured,  according  to 
the  American  Table  of  Mortality  and  interest 
at  3  per  cent.  This  Temporary  Insurance  will 
be  without  participation  in  surplus. 

(b)  Participating   Paid-up    Insurance — 

Within  three  months  after  such  default,  but 
not  later,  the  insured  may  surrender  this 
PoUcy  and  elect  in  place  of  such  Temporary 
Insurance  to  have  this  Policy  indorsed  for  the 
amount  of  Participating  Paid-up  Insurance 
which  the  Cash  Surrender  Value  at  date  of 
default  less  any  indebtedness  hereon,  will 
purchase  as  a  net  single  premium  at  the 
attained  age  of  the  Insured  at  the  date  of 
default  according  to  the  American  Table  of 
Mortality  and  interest  at  3  per  cent.  The 
Insured  may  obtain  a  loan  on  such  Paid-up 
Insurance  or  surrender  it  within  one  month 
after  any  anniversary  for  its  cash  surrender 
value. 

(c)  Cash  Surrender  Value— If  the  Policy 
shall  not  have  been  indorsed  for  Participating 
Paid-up  Insurance,  the  Insured,  within  three  months  after  such  default,  but  not  later,  may  surrender  this   Policy  ana  I 


claims  thereunder  and  receive  its  Cash  Surrender  Value  as  at  date  of  default  less  any  indebtedness  hereon.  The  C 
Surrender  Value  shall  be  the  reserve  on  the  face  amount  of  the  Policy  at  date  of  default,  omitting  fractions  of  a  dollar 
thousand  of  insurance,  and  the  reserve  on  any  outstanding  dividend  additions  and  any  outstanding  dividend  deposits,  and  1 
a  surrender  charge  for  the  third  to  the  ninth  years,  inclusive,  of  not  more  than  one  and  one-half  per  cent  of  the  face  of 
Policy.     The  reserve  shall  be  computed  on  the  basis  of  the  American  Table  of  Mortality  and  interest  at  3  per  cent. 

Cash  Surrender  Value  of  Fully  Paid  Policy— If  this  Policy  shall  have  become  fully  paid  by  its  terms,  the  Insured  n 
surrender  the  Policy  end  all  claims  thereunder  within  one  month  after  any  anniversary  of  the  policy  and  receive  its  c 
surrender  value  less  any  indebtedness  hereon.  Such  cash  surrender  value  shall  be  computed  on  the  basis  described  un 
(c)  above. 

The  values  in  the  "Table  of  Guaranteed  Surrender  Values"  are  computed  in  accordance  with  the  above  provisions,  on 
basis  of  $1 ,000  of  face  amount,  assuming  that  premiums  have  been  duly  paid  for  the  number  of  years  stated,  that  there  is 
indebtedness  to  the  Company,  that  there  are  no  outstanding  dividend  additions  nor  dividend  deposits,  and  after  deduct 
of  the  surrender  charge,  if  any. 


TERM  INSURANCE  IN  CASE  OF  LOAN 

Any  loan  under  this  Policy  may  be  covered  by  term  insurance  as  follows; 


I,  The    Insured    must    furnish   evidence   of 

turability  satisfactory  to  the  Company. 

I.  The  premium  shall  be  computed  at  the 

gained  age  of  the   Insured  at  the  time   the 

!m  insurance  is  made  or  renewed. 

iJ.  Term  insurance  shall  not  extend  beyond 

^   next   anniversary,    but   under    the    same 

iditions  may  be  renewed  from  year  to  year. 

L  term  insurance  shall  be  made  or  renewed 

er  age  sixty-five. 

ft.  If    the    term    insurance    exceeds    the    in- 

jtedness,    the    Company    may    cancel    the 

cess  and  refund  the  unearned  premium. 

>.  Term  insurance  takes  effect  upon  delivery 

'the  Insured  of  the  Company's  Policy  therefor. 

|e  sum  payable  as  term  insurance  shall  be 

Jalied  to  the  cancelation  of  the  indebtedness. 


PREMIUMS  FOR  EACH  $100  OF  TER 

M  INSURANCE 

Inured'. 
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IcFured's 

Premium 

Insured's 

(or 

Aire 
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One  Year 
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One  Year 

A«e 

One  Year 

1« 

•0  71 
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80.79 

41 
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■ 

0  80 

42 

ON 

0.74 
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0.81 

41 
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It 

0  7i 

SI 

44 
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ss 

0.88 
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88 

8.11 

JO 

0.7» 

ss 

0.M 
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1  11 

89 

D.tl 
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0  M 

47 

1.18 

U 

0.7C 

u 

0.S8 

48 

1.80 

B 

0.77 

0  87 

49 

1.18 

H 

0.77 

n 

0  89 

n 

188 

n 

8.18 

■ 

0.TS 

ss 

0  90 

81 

1.40 

64 

is 

0.78 

St 

0  91 

SS 

1.48 

IT 

0.70 

40 

0.14 

88 

1.87 

year's 

premium  for  each  month  and  fraction 

of  a  month 

OTHER  PROVISIONS 

Age. — If  the  age  of  the  Insured  has  been  misstated,  the  amount  payable  hereunder  shall  be  such  as  the  premium  paid 
|uld  have  purchased  at  the  correct  age. 

Payment  of  Premiums. — All  premiums  are  payable  on  or  before  their  due  date  at  the  Home  Office  of  the  Company 
'to  an  authorized  agent  of  the  Company,  but  only  in  exchange  for  the  Company's  official  premium  receipt  signed  by  the 
'sident,  a  Vice-President,  a  Second  Vice-President,  a  Secretary  or  the  Treasurer  of  the  Company,  and  countersigned  by  the 
rson  receiving  the  premium.  No  person  has  any  authority  to  collect  a  premium  unless  he  then  holds  said  official  premium 
eipt.  The  premium  may  be  made  payable  annually,  semi-annually  or  quarterly  in  advance  at  the  Company's  respective 
es  for  such  modes  of  payment,  and  the  mode  of  payment  may  be  changed  by  agreement  in  writing  and  not  otherwise.  The 
. alien t  of  the  premium  shall  not  maintain  the  Policy  in  force  beyond  the  date  when  the  next  payment  becomes  due. 
<jept  as  to  the  benefits  provided  for  herein  after  default  in  premium  payment. 

Indebtedness. — Any  indebtedness  to  the  Company  against  this  Policy  will  be  deducted  in  any  settlement  thereof. 

|  Self-Destruction. —  In  event  of  self-destruction  during  the  first  two  insurance  years,  whether  the  Insured  be  sane  or 
line,  the  insurance  under  this  Policy  shall  be  a  sum  equal  to  the  premiums  thereon  which  have  been  paid  to  and  received 
the  Company  and  no  more. 

The  Contract. — The  Policy  and  the  application  therefor,  copy  of  which  is  attached  hereto,  constitute  the  entire 
•  tract.  All  statements  made  by  the  Insured  shall,  in  absence  of  fraud,  be  deemed  representations  and  not  warranties,  and  no 
itement  shall  avoid  the  Policy  or  be  used  in  defense  to  a  claim  under  it,  unless  it  is  contained  in  the  written  application 

I  a  copy  of  the  application  is  indorsed  upon  or  attached  to  this  Policy  when  issued.  No  agent  is  authorized  to  make  or 
wiify  this  contract;  or  to  extend  the  time  for  the  payment  of  premium,  or  to  waive  any  lapse  or  forfeiture  or  any  of  the 
ynpany's  rights  or  requirements.    All  benefits  under  this  Policy  are  payable  at  the  Home  Office  of  the  Company  in  the  City 

i  State  of  New  York. 


Incontestability. — This  Policy  shall  be  incontestable  after  two  years  from  its  date  of  issue  except  fo 
premium  and  except  as  to  provisions  and  conditions  relating  to  Double  Indemnity. 


n-payment 


REGISTER  OF  CHANGE  OF  BENEFICIARY 

[■40TE.— NO  CHANGE  OF  BENEFICIARY  SHALL  TAKE  EFFECT  UNLESS  INDORSED  ON  THIS  POLICY  BY  THE  COMPANY  AT  THE  HOME  OFFICE 

IATE  OF  REQUEST 

BENEFICIARY 

INDORSED  BY 

- 

.  10-255-21 
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Application  to  the  New  York  Life  Insurance  Company 
ANSWERS  TO  THE  MEDICAL  EXAMINER 

IIS  EXAMINATION  MUST  BE  MADE  IN  PRIVATEi  NO  AGENT  ORTHJRD 


PART  II 


Cy  THIRD  PERSON  BEING 


■  vi 


PRESENT 


let  li  your  occupation?    (Full  JtlaiU.) 

m  long  hare  you  been  inot«l  In  your  pioaent  occupation? 

ist  ni  your  prerlous  occupation? 

t»  you  erer  changed  your  occupation  or  place  of  residence  on  account 

rear  health?    (if  to.  urn  full  JiaiU.) 


t  u  intend  to  chanf*  your  occupation  or  make  a  Journey  outside  of 
mental  Dnlud  States  or  Canada?    (//  m.  liotfull  JttaiU.) 


m  many  aerial  flight*  here  you  taken  and  whan  last? 

it*  whether  ai  passenger  or  pilot  and  whether  you  are  a  Bsasi  list. 


;  at  States  hara  you  lired  the  last  tan  years,  and  which  yean  in  each? 
mdiiit  fA»  U.  S..  In  ithtt  couMria.  and  ufilch  years  In  madl.) 


w  frequently,  if  at  all,  and  in  what  quantity  do  you  drink  beer,  wtne, 
ritt  or  other  intrrrtnants? 

w  frequently,  if  at  all,  and  in  what  quantity  hara  you  drunk  any  of 
us  In  tha  part? 

,re  you  within  tha  laat  flr*  yaan  drunk  any  of  them  to  in  aw? 
you  now  taka  or  hara  you  erer  taken  morphine,  anealaw,  or  any  other 
(Mt  forming  drugs? 


c^c^-  /  0  %*-- 


»•  2*^— 


re  you  now  pending  any  othar  application  for  insurance  on  your 
i  or  for  tha  ralnrtaumant  of  insurance? 


»«£. 


,  n  you  arar  been  examined  either  on  or  in  anticipation  of  an 
plication  for  iniurance  without  reeelrtnr  auch  insurance? 


*r 


if*  you  erer  bean  derllned  for  life  Insurance  or  for  the 
lament  of  life  insurance? 


hr 


n  you  erer  been  offered  a  policy  dlfferinf  In  plan  or  «-»—»« 
In  premium  rate  from  that  applied  fort 


x>u- 


f»  you  had  any  accident  or  injury  or 

r  surgical  operation? 


"re  you  been  under  olwialliai  or  treatment  In 
t  hospital,  aaylum  or  eanrtarium? 


'5SBP 


i  albumin  or  sugar  been  found  in  your  urine? 


~Mi 


'.  n  you  been  found  to  hare  a  high  blood  ptaamiaT 


V\ 


:  re  you  raised  or  spat  bloodf 


s 


re  you  gained  or  loot  in  weight  In  the  laat  yeerf'  /ftr 


a  you  consulted  a  physician 
-  •uflared  from  any  ailment 
roes*  of 
I*  Brain  or  Herrous  System? 


".%  Heart,   Blood  Vessels  or 

ngiT 

a  Stomach   or   Intestines), 
■er,  Kidneys  or  Bladder? 


'ten 


a  Skin,  Middle  Bar  or  Byea? 


i'rou  had  Rheumatism,  Pout 
I  l,  hills? 


s'you  consulted  a  physician 
ir  ly  ailment  or  disease  not 
"  in  your  shore  answers? 
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fcawMaaaa, 

»aa»«tew. 


any  person  in  your  t 

„   tehouaahold  now  ill  wl 

consumption?    J^S^X^" 

It  m,  *—  ■*.  -J  JU  l  ■    r* 


VL&U, 


B.  Has  any  person  in  your  t 
mril'fi?-  *"—--»"'"  «™*1— A  fn 

or  died  of  that  ittiien  wttl 
the  peat  year? 


L  ,^  0(  n>7**lf  and  of  erery  person  who  shall  hare  or  claim  any  Interest  In  any  insurance  made  hereunder,  I  declare  I 
'  :lr,'™J  read  each  and  all  of  the  abort  answers,  that  they  are  each  written  as  made  by  me,  and  that  each  of  them  ■  I 
p  a  and  true,  and  agree  that  the  Company  bellerlng  them  to  be  true  ihall  rely  and  act  upon  them. 

irpratsly  walre,  on  behalf  of  myself  and  of  any  person  who  shall  have  or  olaim  any  Interest  In  any  policy  leaned  hereunder 
™is  or  law  forbidding  any  physician  or  other  person  who  has  heretofore  attended  or  examined  me,  or  who  may  hereafter  art 
|M  m*>  from  disclosing  any  knowledge  or  Information  which  he  thereby  ecowrrad. 


-day  of_ 


'5-182  Medical  It 


^ 


-M.  D., 

aminer. 


Signature  of  the  person  ( 
applying  for  Insurance) 


'izissy  ^?£&^r^c^& 


lllllQ1jj 


EARBY  B.    WILSON 


No.    JO  255  251 


Amount$      5,000^ 


Quarter  nnnm\  premium  $ 48.25 

Payable  on  th J  Pf^ay  ot_lUZ 

\ua nsTt  Ho  vsim  er  , Ferrtjar  y 
\N^   C^Wo.uiVWv-v 

IDAHO  BR.  


^*) riftf  f>  *  It  is  not  necessary  for  the 
jr£.UHlX  *  Insured  or  the  Beneficiary 
to  employ  the  agency  of  any  person  in 
collecting  the  insurance  under  this  Policy, 
or  in  receiving  any  of  its  benefits.  Time 
and  expense  will  be  saved  by  writing  direct 
to  the  Home  Office,  346  Broadway,  New 
York  City. 


Insurance  payable  at  death. 

Premiums  payable  during  life  unless 

dividends    applied    to    shorten     premium 

paying  period. 

Double  Indemnity  for  fatal  accident. 

Annual  Participation  in  Surplus. 

925-71 


vs.  Cecelia  J.  Wilson  47 

Mr.  Davis:  It  is  denied  in  the  answer  that  the 
premiums  were  paid  on  that  and  that  it  was  in  full 
force  and  effect.  I  understand  now  that  counsel 
Ivill  agree  that  the  premiums  were  paid  and  that  it 
Lvas  in  full  force  and  effect  at  the  time  of  the 
Heath  of  Mr.  Wilson. 

Mr.  Eberle:  I  stipulate  that  the  premiums  were 
paid  and  that  the  defendant  paid  to  the  plaintiff  the 
|;ace  amount  of  the  policy  with  the  reservation  of 
iability  as  to  the  double  indemnity  only  in  accord- 
ance with  the  letter  to  Mr.  Davis  under  date  of 
August  27,  1947,  which  is  marked  exhibit  ''2."  The 
i'ace  amount  of  the  policy  being  $5000.00  which  I 
hink  covers  the  effectiveness  of  the  policy. 
I  The  Court:  It  may  be  so  understood  and  ex- 
hibit "2"  will  be  admitted. 

PLAINTIFF'S  EXHIBIT  No.  2 

August  27,  1947. 
Ifr.  B.  W.  Davis 
Utornev  at  Law 
Ross-Davis  Building 
3oeatello,  Idaho 

In  re:  Policy  No.  10  255  251    DB  No.  623  237 
Harry  H.  Wilson — Deceased 

pear  Sir: 

We  acknowledge  the  receipt  of  your  letter  of  Au- 
gust 12  and  we  have  given  further  consideration  to 
^our  client's  claim  for  the  Double  Indemnity  Bene- 
it  under  Policy  10  255  251. 

The  policy  provides  that: 


48  New  York  Life  Ins.  Co. 

"The  Double  Indemnity  Benefit  shall  be  pay- 
able upon  receipt  of  due  proof  that  the  death  of 
the  Insured  resulted  directly  and  independently  of 
all  other  causes  from  bodily  injury  effected  solely 
through  external,  violent  and  accidental  means  and 
occurred  within  ninety  days  after  such  injury. 

Double  Indemnity  shall  not  be  payable  if  the  In-i 
sured's  death  resulted  from  self-destruction, 
whether  sane  or  insane;  from  the  taking  of  poison 
or  inhaling  of  gas,  whether  voluntary  or  otherwise;1 
from  committing  an  assault  or  felony;  from  war> 
or  any  act  incident  thereto;  from  engaging  in  riot 
or  insurrection;  from  participation  as  a  passenger 
or  otherwise  in  aviation  or  aeronautics;  or  directly 
or  indirectly,  from  infirmity  of  mind  or  body,  from 
illness  or  disease,  or  from  any  bacterial  infection, 
other  than  bacterial  infection  occurring  in  conse-< 
quence  of  accidental  and  external  bodily  injury." 

It  is  the  Company's  position  that  it  has  not  re-i 
ceived  the  "due  proof"  required  by  the  paragraph 
of  the  policy  which  is  first  quoted  above.  From  thf 
information  received  by  the  Company  and  the  pa; 
pers  submitted  by  and  on  behalf  of  the  beneficiarV 
in  support  of  her  claim,  it  does  not  appear  tha; 
the  insured's  death  is  within  the  coverage  of  tbl 
Double  Indemnity  Provision  of  the  above  policy 
On  the  contrary,  such  information  and  papers  in 
dicate  that  the  insured's  death  was  caused  directl; 
or  indirectly  from  infirmity  of  body  or  from  ill 
ness  or  disease  and  did  not  result  directly  and  indfl 
pendently  of  all  other  causes  from  bodily  injur 
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Effected  solely  through  external,  violent  and  acci- 
dental means. 

Therefore,  we  regret  that  it  is  necessary  to  advise 
you  that  the  amount  of  the  single  indemnity  pro- 
ceeds already  paid  the  beneficiary  represents  the 
Company's  entire  liability  under  Policy  No.  10  255 
251  and  that  the  Company  denies  liability  for  the 
Double  Indemnity  Benefit. 

Very  truly  yours, 

Chairman,    Committee   on 
Death  Benefits. 
HJL/h 

Mr.  Eberle:  May  it  be  stipulated  that  the  proof 
3ffered  in  the  other  case  just  finished,  that  is,  [3] 
The  Business  Mens  Assurance  Company  case,  by 
Doctor  Call,  Doctor  Brothers  and  Doctor  Graves, 
and  exhibit  numbered  "7"  in  that  case,  and  the 
deposition  which  was  a  part  of  the  cross-examina- 
;tion  of  Doctor  Call,  and  the  depositions  of  Doc- 
tor Beeman,  Doctor  Swindell,  Doctor  Pittenger  and 
Doctor  Stewart  may  be  copied  into  the  record  as 
evidence  in  this  case. 

The  Court:  The  record  may  be  made  just  the 
same  as  if  the  witnesses  were  on  the  stand  in  this 
|case.  I  understand  that  the  only  exhibits  we  have 
;in  this  case  is  exhibit  1,  which  I  think  is  the  policy 
,and  the  letter  exhibit  2  and  the  hospital  chart  or 
Tecord  and  the  deposition  of  Doctor  Call. 

Mr.  Eberle:  I  understand  the  exhibits  will  be 
numbered  1,  2,  7  and  8. 

The  Court:     Should  there  be  copies  for  the  rec- 


50  New  York  Life  Ins.  Co. 

ord  in  this  case.  Also  they  will  be  renumbered 
here.  Doctor  Call's  deposition  will  be  number  3 
and  the  hospital  record  will  be  number  4.  There 
being  no  objection  they  may  be  admitted. 


PLAINTIFF'S  EXHIBIT  No. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho — Eastern  Division 

Civil  Action  No.  1462 

CECILIA  J.  WILSON, 

Plaintiff, 

vs. 

BUSINESS   MEN'S   ASSURANCE   COMPANY 
OF  AMERICA,  a  Corporation, 

Defendant. 

Civil  Action  No.  1463 

CECELIA  J.  WILSON, 

Plaintiff, 

vs. 

NEW  YORK  LIFE  INSURANCE  COMPA 

a  Corporation  of  New  York, 

Defendant. 

The  deposition  of  Doctor  O.  F.  Call,  of  Pocatello. 
Idaho,  was  taken  before  me,  R.  D.  Bistline,  a  Dep- 
uty Clerk  of  the  above-entitled  Court  on  the  17tt 
day  of  February,  1948,  at  the  office  of  said  Doctoi 
O.  F.  Call,  in  the  Kasiska  Building,  Pocatello 
Idaho,  pursuant  to  stipulation  of  counsel  for  the 
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respective  parties  to  this  action,  on  behalf  of  the 
respective  defendants  in  the  above-entitled  actions. 
B.  W.  Davis  of  Pocatello,  Idaho,  appeared  as 
attorney  for  the  plaintiff  in  each  case,  and  J.  L. 
Eberle  of  Boise,  Idaho,  appeared  as  attorney  for 
the  defendant  Business  Men's  Assurance  Company 
of  America,  a  corporation;  and  A.  L.  Merrill,  of 
Pocatello,  Idaho,  appeared  as  attorney  for  the  de- 
fendant New  York  Life  Insurance  Company,  a  cor- 
poration of  New  York. 

DR.  O.  F.  CALL, 

being  by  me  first  duly  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  testified  and 
deposed  as  follows : 

Direct  Examination 

By  Mr.  Eberle: 

Q.    Doctor,  will  you  state  your  name,  please? 

A.    O.  F.  Call. 

Q.  And  you  are  licensed  to  practice  medicine 
in  Idaho  ?  A.     Yes,  sir. 

Q.    And  how  long  have  you  been  so  practicing? 

A.     Since  1921. 

Q.    Do  you  know  the  plaintiff,  Cecelia  J.  Wilson  ? 

A.    I  do. 

Q.     And  is  she  the  widow  of  Harry  Wilson? 

A.     She  is. 

Q.    Were  you  Mr.  Wilson's  doctor? 

A.    I  was. 

Q.  Over  what  period  of  time  were  you  his  doc- 
tor, or  medical  attendant? 
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A.  Oh,  I  have  been  the  family  attendant  for  a 
period  of  fifteen  years, — around  fifteen  years. 

Q.  Now,  can  you  give  us  briefly  the  medical 
history  of  Mr.  Wilson  during  those  fifteen  years, 
giving  it  to  us  chronologically? 

A.  Well,  it  goes  something  like  this:  Like  all 
people,  Mr.  Wilson  had  the  ordinary  colds,  grips, 
periodically,  as  most  of  us  do,  and  about, — this  is 
just  a  guess  right  now,  about  ten  years  ago,  or 
seven  years  ago, — between  seven  and  ten  years  ago, 
he  had  a  bowel  obstruction  for  which  I  operated 
him.  I  don't  recall  the  exact  year  of  that, — it  was 
1940,  about  eight  years  ago, — from  which  he  made 
a  recovery  with  the  result  of  an  incisional  wound, 
incisional  rupture,  hernia, — what  we  call  a  ventral 
hernia,  for  which  he  was  operated  for  repair  work; 
about  four  years  ago  in  the  Mayo  Clinic.  Now, 
he  was  also  operated  at  that  time  for  an  inguinal 
hernia.  And  then  he  returned  home  here  and  I 
became  his  attendant  again,  treating  him  for  occa- 
sional colds,  and  a  mild  rise  in  his  blood  pres- 
sure, which  T  watched,  along  with  him,  for  the 
last  four  or  five  years.  Then  the  last  work  I  did 
for  Mr.  Wilson  was  in  April,  1947,  at  which  time 
T  took  him  to  the  hospital  to  repair  this  recurring 
inguinal  hernia. 

Q.  Let's  go  back  to  the  time  of  the  hernia  op-» 
eration  at  the  Mayo  Clinic,  was  that  in  1944? 

A.     1943,  I  have  it  here  in  my  notes. 

Q.  In  1943.  And  had  he  come  to  you  first  be 
fore  he  went  to  Mayo's? 
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A.  Oh,  yes.  I  advised  him  to  go  and  have  those 
people  do  that. 

Q.  "Now  in  1947  then,  you  started  to  saj^  some- 
thing about  taking  him  to  the  hospital? 

A.  In  1947  he  had  a  recurrence  of  the  inguinal 
hernia  and  from  1943, — he  came  back  soon  after  he 
left  the  Cinic,  and  they  had  a  truss  on  him,  an 
abdominal  truss  with  a  pad  over  the  hernia,  which 
he  wore  until  the  sixth  of  April,  1947,  on  which 
day  we  operated  on  him  for  repair  of  that  inguinal 
hernia. 

Q.  When  did  you  take  him  to  the  hospital  ? 
What  day? 

A.  He  entered  on  the  sixth  of  April, — 4-6-47  is 
correct, — and  he  was  prepared  for  an  operation,  and 
on  the  seventh  of  April  he  was  operated  for  a 
right  inguinal  hernia. 

Q.    It  was  on  the  seventh?  A.    Yes. 

Q.  Now,  Doctor,  you  made  an  examination  be- 
fore the  operation,  did  you?  A.     Oh,  yes. 

Q.    And  that  was  on  the  sixth,  was  it? 

A.    Well,  yes,  on  the  sixth. 

Q.     On  the  sixth  of  April,  1947? 

A.     That  is  right. 

Q.    At  that  time  was  he  well  nourished? 

A.    Yes;  he  was  well  nourished. 

Q.    Was  he  overweight?  A.    No. 

Q.    What  was  his  age? 

A.  His  age  was  sixty-one,  as  I  have  it  recorded 
here. 

Q.  Sixty-one.  And  have  you  his  weight  at  that 
time  ? 
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A.  I  doubt  very  much  if  I  have.  They  are  usu- 
ally weighed  at  the  hospital  but  I  don't  have  it 
in  the  "record,  his  weight  in  the  hospital. 

Q.    Have  you  got  his  height? 

A.  I  haven't  got  it, — yes.  No;  I  haven't  either; 
that  is  his  blood  pressure. 

Q.     Do  you  know  what  his  height  was,  Doctor? 

A.     About  five  foot  eight, — about  that. 

Q.  And  do  you  know  about  what  his  weight 
was?  A.     About  one  hundred  and  sixty. 

Q.  One  hundred  and  sixty.  Now,  was  his  blood 
count  normal  at  that  time,  on  April  sixth? 

A.  Yes;  it  was.  I  can  give  it  to  you,  if  you 
want  it. 

Q.     All  right,  read  it  into  the  record. 

A.  His  blood  count  was  4,300,000  red  corpuscles, 
and  7,500  white,  with  a  hemoglobin  content  of 
15.2.  And  I  have  here  the  urine  examination  of 
the  same  date. 

Q.  Yes;  will  you  give  us  the  results  of  the 
urine  examination,  Doctor? 

A.  On  the  urine  examination  he  had  a  specific 
gravity  of  10.20,  which  is  normal,  and  amber  color; 
acid  in  reaction;  no  albumen;  no  sugar;  no  pus 
cells;  no  blood  cells  and  no  epithelial  cells;  no 
casts;  no  crystals.   In  other  words,  a  normal  urine. 

Q.     And,  Doctor,  was  his  heart  normal? 

A.  Yes;  his  heart  was  normal,  with  a  rate  of 
seventy-two  per  minute,  the  morning  he  went  to 
surgery. 

Q.    Do  you  know  whether  there  had  been  any 
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pre-existing  cardiac  disease? 

A.  I  don't  have  any  record  of  any,  or  any  note 
of  any  pre-existing  cardiac  disease  over  the  period 
I  have  taken  care  of  him.  I  do  have  a  record 
of  an  occasional  raise  in  his  blood  pressure.  You 
would  hardly  call  that  a  cardiac  disease;  that  is 
vascular, — a  vascular  disease.   That  isn't  cardiac. 

Q.     Was  there  any  evidence  of  varicose  veins? 

A.  I  think  not.  Let  me  look  at  the  examination 
and  I  will  tell  you  for  sure, — there  was  no  notation 
of  any  varicose  veins. 

Q.     Was  there  any  swelling  in  his  legs  or  feet? 

A.    No. 

Q.  And  you  didn't  observe  any  varicose  veins 
in  his  legs? 

A.     T  have  no  record  of  any  varicose  veins. 

Q.  Was  his  blood  pressure  within  normal  lim- 
its for  his  age? 

A.  Slightly  above.  He  was  aged  sixty-one,  and 
his  blood  pressure  was  one  hundred  and  sixty  over 
eighty-six,  which  means  one  hundred  and  sixty 
diastolic  and  eighty-six  systolic. 

Q.  And  at  the  time, — and  I  am  speaking  now 
of  April  sixth  before  the  operation? 

A.     That  is  what  I  understood. 

Q.  Was  there,  Doctor,  more  than  the  usual  ar- 
teriosclerosis for  a  man  of  his  age?  A.    No. 

Q.    Did  he  have  a  cold? 

A.  He  did  not.  We  don't  operate  when  they 
have  colds. 
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Q.  Well,  I  am  just  asking  you.  When  did  he 
arrange  with  you  for  this  operation? 

A.  We  talked  about  this  operation  for  several 
months.  We  didn't  make  the  actual  arrangements 
until  the  day  before, — the  exact  time. 

Q.  And  excepting  as  you  have  mentioned,  his 
cardio-vascular  system  was  within  normal  limits? 

A.     That  is  right. 

Q.  Now,  was  there  any  unusual  incident  that 
occurred  during  the  operation? 

A.     No;  it  was  very  smooth. 

Q.     And  skillfully  performed? 

A.  Yes;  skillfully  performed,  if  I  do  say  so 
myself. 

Q.     Was  there  any  autopsy?  A.     No. 

Q.     Now,  Doctor,  have  you  the  hospital  records? 

A.     Yes;  I  have  them  right  here. 

Mr.  Eberle:  I  will  have  this  marked  as  Defend- 
ants' Exhibit  "A." 

(Whereupon  document  referred  to  was 
marked  Defendants'  Exhibit  "A"  by  the  Re- 
porter.) 

Q.  (Mr.  Eberle,  continuing) :  Doctor,  handing: 
you  Defendants'  Exhibit  "A,"  I  will  ask  you  iff 
this  is  the  hospital  record  of  Mr.  Wilson? 

A.     This  is.    That  is  right. 

Q.     It  is  the  original  record  of  which  hospital? 

A.     Of   the    St.   Anthony's   Hospital,   Pocatello. 

Q.  Of  the  St.  Anthony's  Mercy  Hospital  at 
Pocatello,  Idaho?  A.     Yes,  sir. 
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Q.  And  is  it  a  complete  record, — is  it  the  com- 
plete  record  of  the  hospital? 

A.     Yes;  of  the  hospital,  it  is. 

Mr.  Eberle:  Now,  Mr.  Davis,  I  would  like  to 
offer  this  in  evidence,  and  in  the  order  that  the 
hospital  may  have  the  original  record  returned, 
may  it  be  agreed  a  photostatic  copy  may  be  sub- 
stituted, and  marked  Exhibit  "A"? 

M:»\   Davis:     That  is   agreeable. 

Mr.  Eberle:  And  that  the  copy  may  serve  the 
same  purpose  as  the  original'? 

Mr.  Davis:  Yes.  Now,  I  make  no  objection  as  to 
the  identification,  and,  of  course,  while  the  right  is 
reserved  in  the  stipulation,  I  want  it  understood, 
Mr.  Eberle,  that  I  am  reserving  the  right  here  to 
object  to  that  as  to  its  materiality  or  its  compe- 
tency, if  in  examining  it  it  appears  that  it  isn't 
competent  or  material.  I  haven't  examined  it.  Doc- 
tor Call  just  brought  it  over  so  it  could  be  avail- 
able here. 

Q.  (Mr.  Eberle,  continuing)  :  Have  you  any  of- 
fice records,  Doctor? 

A.  Not  of  this.  I  have  office  records  over  the 
past  years. 

Q.  Now,  Doctor,  can  you  tell  us  at  what  hour 
on  April  sixth  Mr.  Wilson  went  into  the  hospital? 

A.    Into  the  hospital  at  seven  ten  p.m. 

Q.    On  April  sixth? 

A.     On  April  sixth. 

Q.    And  when  did  you  operate  on  April  seventh  ? 

A.    I  operated  on  April  seventh, — the  hour  isn't 
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given,  but  it  would  be  at  eight  or  nine  o'clock  in 
the  morning. 

Q.  At  either  eight  or  nine  o'clock  on  the  morn- 
ins:  of  the  seventh?  A.     Yes,  sir. 

Q.     And  at  what  time  did  death  occur? 

A.  Death  occurred  at  five  o'clock  in  the  morn- 
ing of  April  eighth. 

Q.  At  five  o'clock  a.m.  on  April  the  eighth. 
Have  you  those  records  of  previous  attendance  on 
Mr.  Wilson,  Doctor  Call?  A.    Yes;  I  have. 

Q.     T  wonder  if  we  could  see  them? 

A.  Is  it  important  you  have  the  hour  he  was 
operated  ? 

Mr.  Merrill :     Yes ;  if  you  have  it. 

Q.  (Mr.  Eberle,  continuing)  :  You  said  it  was 
around  eight  or  nine  o'clock  in  the  morning,  didn't 
you,  Doctor? 

A.     It  would  be  either  eight  or  nine,  and  I  can't 
see    here    where    the   hour    of   the    operation   was 
given.    The  hour  isn't  given.   As  a  rule  it  is  there,, 
but  it  is  not  there. 

Q.     That  is  your  best  recollection? 

A.     I   know   it   was   at   either   eight   o'clock   or 
nine  o'clock.    That  is  one  thing  I  do  know.    It  is 
one  thing  I  know  is  true.    I  know,  for  the  reason 
that  surgery  is  always  done  at  one  of  those  two' 
hours,  whenever  possible. 

Q.  Doctor,  going  back  to  the  operation  that 
you  performed  on  Mr.  Wilson,  for  the  intestinal 
obstruction,  was  it? 

A.     Yes;  for  an  intestinal  obstruction. 
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Q.     Tn  1940? 

A.  He  developed  an  infection  in  his  wound,  and 
that  was  followed  by  a  hernia  of  the  wound. 

Q.  Of  the  wound,  you  say, — you  mean  the  in- 
cision in  connection  with  the  intestinal  obstruction 
operation  ?  A.    Yes. 

Q.  The  wound  of  this  operation  would  not  heal ; 
is  that  correct? 

A.  Tt  healed,  but  it  left  a  hernia.  There  are 
five  layers  in  the  abdominal  wound.  Four  of  them 
gave  way  and  left  the  skin  over  it,  and  that  is  what 
you  call  the  hernia. 

Q.  Did  you  operate  on  that  what  you  call  a 
"ventral"  hernia? 

A.     No;  that  is  the  one  he  went  to  Mayo's  for. 

Q.     He  went  to  Mayo's  for  that  operation? 

A.     Yes,  sir. 

Q.  And  he  was  also  operated  on  at  Mayo's  for 
the  inguinal  hernia?  A.    Yes. 

Q.  And  then  he  came  back  to  Idaho,  and  in 
1947  you  operated  on  him  for  the  inguinal  hernia 
at  that  time?  A.     That  is  right. 

Mr.  Eberle:  I  think  that  is  all  I  have.  Have 
you  any  questions,  Mr.  Davis? 

Mr.  Davis:  No;  I  don't  care  to  ask  him  any 
questions. 

Mr.  Eberle:    I  think  that  is  all  then,  Doctor. 

(Reporter's  Note:  Signing  of  the  deposi- 
tion by  deponent  was  waived  by  stipulation  of 
counsel   hereto  annexed.    R.D.B.) 
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CERTIFICATE  OF  OFFICER 

United  States  of  America, 

State  of  Idaho,  County  of  Bannock — ss. 

I,  R.  D.  Bistline,  the  duly  appointed,  qualified 
and  acting  Deputy  Clerk  of  the  District  Court  of 
the  United  States,  for  the  District  of  Idaho,  Do 
Hereby  Certify  That  Doctor  O.  F.  Call  was  by  me 
duly  sworn  to  testify  to  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  and  that  the  above  and 
foregoing  deposition  by  him  was  recorded  steno- 
graphieally  by  me  and  later  by  me  reduced  to  long- 
hand typewriting; 

I  Further  Certify  That  the  signing  of  said  depo- 
sition  by   the   witness   was   waived  by   stipulation  i 
of  respective  counsel,  which  stipulation  is  hereto  i 
annexed ;  and  that  said  deposition  constitutes  a  true  j 
record  of  the  testimony  given  by  said  witness. 

I  Further  Certify  That  the  said  deposition  was- 
taken  by  me  at  the  time  and  place  hereinbefore 
specified   and   that   the   taking   of   said   deposition! 
commenced  on  the  17th  day  of  February,  1948,  att 
the  hour  of  one-thirty  o'clock  p.m.,  and  was  com- 
pleted the  same  day. 

I  Further  Certify  That  B.  W.  Davis,  of  Poca- 
tello,  Idaho,  appeared  as  attorney  for  the  plain- 
tiff, and  J.  L.  Eberle  of  Boise,  Idaho,  appeared 
for  the  defendant  Business  Men's  Assurance  Com- 
pany of  America,  a  corporation,  and  that  A.  L. 
Merrill,  of  Pocatello,  Idaho,  appeared  as  attor- 
ney for  the  defendant  New  York  Life  Insurance 
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Company,  a  corporation  of  New  York,  and  that 
each  of  said  attorneys  was  present  during  the  en- 
tire examination. 

I  Further  Certify  That  I  am  not  an  attorney 
or  counsel  of  either  of  the  parties  to  this  action, 
or  a  relative  or  employee  of  any  attorney  or  counsel 
connected  with  the  actions,  and  am  not  financially 
interested  in  the  action. 

In  Witness  Whereof,  I  have  set  my  hand,  and 
affixed  the  seal  of  said  United  States  District  Court 
for  Idaho  this  21st  day  of  February,  A.D.  1948. 

[Seal]  ED.  M.  BRYAN, 

Clerk,  U.  S.  District  Court. 

By    

Deputy. 

DR.   O.  F.   CALL, 

being  called  as  a  witness  on  the  part  of  the  plain- 
tiff, after  being  first  duly  sworn,  testifies  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Davis:  [4] 
Q.    Doctor,  will  you  state  your  name? 


O.  F.  Call. 

Where  do  you  reside  ? 

Pocatello,  Idaho. 

What  profession  do  you  follow? 

Physician  and  surgeon. 

What  college  or  school  did  you  attend? 

Jefferson  Medical  College,  Philadelphia. 

Are  you  a  member  of  any  medical  society? 
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A.     Yes,  sir. 

The  Court:  I  wonder  if  counsel  can't  admi 
this  man's  qualifications.  I  know  I  will  take  judi 
cial  notice  of  his  qualifications. 

Mr.  Davis:  I  did  think  to  show  the  amount  of 
practice. 

The  Court:     Certainly  you  may  do  so. 

Mr.  Davis:  No,  when  the  Court  makes  a  sug- 
gestion I  will  not  go  against  that. 

Q.  I  will  simply  ask  how  long  you  have  prac- 
ticed, Doctor?  A.     Since  1920. 

Q.     Have  you  done  any  post  graduate  work? 

A.     Yes,  sir. 

Q.     When? 

A.  In  1926  one  winter  in  New  York  studying 
surgery,  and  an  entire  year  in  1930  in  the  Uni- 
versity of  Pennsylvania  post-graduate  surgery.  [5] 

Q.  You  have  attended  in  the  past,  or  gone  to 
Mayo's  clinic  to  study  their  technique? 

A.    Yes,  frequently,  about  every  other  year. 

Q.  Doctor,  you  knew  Mr.  Wilson;  Harry  WilJ 
son,  deceased?  A.     Yes,  sir. 

Q.     How  Ions;  had  you  known  him? 

A.     About  twenty  years. 

Q.     You  had  been  his  physician? 

A.     Yes,  sir. 

Q.     How  long  had  you  been  his  physician? 

A.     All  of  that  time. 

Q.  Doctor,  prior  to  this  operation  you  perf  orme< 
what  was  Mr.  Wilson's  general  condition? 

A.     He  had  ordinary  good  health  of  the  averag 
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man  with  the  exception  that  he  had  had  an  opera- 
tion about  four  years  ago  at  the  Mayo  Clinic, 
that  is,  four  years  before  this  last  operation.  He 
had  ordinary  colds  the  same  as  the  average  man 
and  a  little  difficulty  with  hypertension — high  blood 
pressure. 

Q.     What  was  this  operation  on  April  7  for? 

A.     Recurrent  inguinal  hernia. 

Q.  What  was  his  general  condition  when  he 
went  into  the  hospital?  A.     Very  good. 

Q.     That  is  before  this  last  operation? 

A.     Yes,  it  was  very  good.  [6] 

Q.     When  was  this  operation  performed? 

A.     April  7,  T  think  it  was  eight  in  the  morning. 

Q.  A  regular  chart  was  kept,  a  regular  hospital 
chart  written  by  the  nurse  was  kept  in  this  case  ? 

A.     That  is  right. 

Q.  Is  it  ordinary  and  customary  for  a  nurse  to 
report  on  the  chart  the  fact  that  the  patient  snores  ? 

A.    Not  ordinary. 

Q.  Is  there  a  report  on  the  chart  here  of  con- 
tinuous and  loud  and  violent  snoring  by  this  pa- 
tient ? 

A.  Yes,  sir,  there  is,  the  nurse  made  several  re- 
ports of  loud  continuous  snoring,  more  than  she 
had  heard  in  other  cases  and  she  was  assured 

Q.    What  was  that,  Doctor? 

A.  She  was  assured  that  was  a  common  thing 
with  Mr.  Wilson,  that  he  always  snored. 

Q.  What  was  the  nature  of  Mr.  Wilson's  snor- 
ing m  the  hospital  prior  to  his  passing? 
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Mr.  Merrill:     Are  you  referring  now  to  his  p 
sonal  knowledge? 

Q.  Personal  knowledge,  Doctor,  do  you  have 
personal  knowledge  of  it? 

A.     Yes,  I  was  there  and  heard  him  snoring. 

Q.  Was  it  violent  and  almost  a  spasm  would 
you  say? 

A.  Sometimes  you  would  think  that  he  would 
shut  off  his  breath  and  then  he  would  catch  his' 
breath  with  a  jerk.  [7] 

Q.    And  would  the  patient  jerk  or  move? 

A.     Yes,  sir,  he  would  rather  jerk. 

Q.  Did  he  have  an  accumulation  of  phlegm  01 
coughing  spells? 

A.  No,  I  wouldn't  say, — well,  after  snoring  haj 
would  have  a  slight  cough  like  that   (indicating)' 

Q.     Do  you  have  the  chart  with  you,  Doctor  c| 

A.     I  think  it  is  in  the  Court  room. 

Mr.  Davis :  We  offer  in  evidence  exhibit  markec 
exhibit  "7,"  the  original  chart  from  the  hos- 
pital and  counsel  for  the  defendant  has  taken  phof 
tographic  copies  of  this  instrument  and  we  would 
like  to  have  it  understood  that  a  photographic  cop;i 
may  be  used  if  the  matter  should  remain  in  Coun 
any  considerable  time  so  that  the  original  couLI 
be  returned. 

The   Court:     It  may  be   introduced   subject   t 
withdrawal. 

Q.     Now,  Doctor,  I  call  your  attention  to  the 
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static  copy  may  be  used  in  lieu  of  this  original 
after  the  trial  of  this  case. 

Mr.    Davis:     Yes,   that   was   my   understanding. 
|  This  is  plaintiff's  exhibit  "7." 

Q.     I  call  your  attention  to  the  nurse's  bedside 

s  chart   or   bedside   notes,   and   to   the   fact   that   it 

refers  twice  to  [8]  the  fact  that  he  was  coughing, 

;  and  that  something  was  given  for  the  cough.    If 

the  record  shows  that,  it  would  indicate  that  he 

was  coughing.  A.     Certainly. 

Q.  How  many  operations  for  hernia  have  you 
performed  during  your  practice? 

A.  I  have  been  doing  them  for  twenty  odd  years, 
I  would  say  four  or  five  hundred. 

Q.  Out  of  that  four  or  five  hundred  how  many 
post-operative  deaths  have  occurred  in  your  op- 
erations for  hernia? 

A.     This  one  case  only. 

Q.  Did  you  give  this  case  the  same  general  care 
and  attention  that  you  gave  the  others'? 

A.    Yes,  sir. 

Q,    The  same  attention  you  gave  all  of  them? 

A.    Yes,  sir. 

Q.  Doctor  Call,  can  you  or  would  you  say  that 
post-operative  death  from  hernia  is  a  very  rare 
occurrence?  A.    Yes,  it  is. 

Q.    What  do  you  base  that  statement  upon? 

A.  T  base  that  upon  my  own  experience  that  I 
have  mentioned  and  the  various  clinics  around  the 
country;  the  statistics  that  we  have  gathered. 

Q<    In  the  case  of  Mr.  Wilson  was  there  anything 
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that  could  have  been  reasonably  anticipated,  or  was 
there  any  reason  [9]  for  you  to  expect  a  post-op- 
erative death  1  A.     No. 

Q.     Or  death  by  pulmonary  embolism? 

A.  No  reason  that  I  could  expect  in  relation  to 
the  operation. 

Q.  If  there  had  been  any  reason  for  you  to 
expect  that  would  you  have  operated? 

A.     No. 

Q.  Generally  in  the  medical  profession  and  fol- 
lowing the  usual  standards,  if  there  is  anything  to 
indicate,  or  the  percentage  of  cases  show  that  there 
is  a  likelihood  of  death  or  that  you  could  antici- 
pate death  would  you  operate? 

A.  I  don't  think  that  there  is  a  surgeon  in  the 
country  that  would  operate  if  he  thought  the  man 
was  going  to  die. 

Q.  What  was  the  cause,  in  your  opinion,  of 
Mr.  Wilson's  death? 

A.     Acute  pulmonary  embolism. 

Q.     What  is  pulmonary  embolism? 

A.     An  embolism  is  a  foreign  substance  or  piecei 
of  a  clot  flowing  in  the  blood  stream  which  goes, 
through  the  heart;  through  the  pulmonary  artery 
to  such  a  place  that  it  can't  go  any  farther  anc 
lodges  in  the  pulmonary  artery  or  branch  of  it.   I 
can  be  a  clot  of  blood,  a  fatty  or  foreign  substance. 

Q.     It  doesn't  follow  that  it  is  a  clot  of  blood  $ 

A.     Not  necessarily.  [10] 

Q.  Was  this  pulmonary  embolism  caused  by  anc 
a  result  of  the  hernia  operation? 
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A.  I  don't  think  it  would  be  anything  per  se  con- 
nected with  the  operation. 

Q.  I  call  your  attention  to  the  deposition  of  Doc- 
tor Beeman, — have  you  read  the  deposition  of  Doc- 
!tor  Beeman,  Doctor  Swindell,  Doctor  Pittenger  and 
Doctor  Stewart?  A.    Yes,  sir. 

Q.     Which  were  taken  in  this  case  ? 

A.     Yes,  sir. 

Q.  Now,  I  call  your  attention  to  the  following 
1  answer  by  Doctor  Beeman  on  page  eight  of  the  depo- 
!  sition  where  he  was  being  questioned  about  this  case 
and  why  there  would  be  a  pulmonary  embolism  and 
I  death,  wherein  he  said :  "For  the  reason  that  an  oper- 
ation for  intestinal  obstruction  and  repair  of  the 
!  hernia  could  easily  have  caused  a  venous  thrombus 
'at  that  time."  Now,  Doctor,  that  was  referring  to  a 
\  prior  operation  ?  A.     Yes,  sir. 

Q.  Continuing,  "and  the  hernia  operation  of 
\  April  7,  1947,  may  have  been  the  exciting  factor  in 
I  causing  this  venous  thrombus  to  break  down  and  for 
I  a  pulmonary  embolism."  Assuming  that  Doctor  Bee- 
;  man  was  correct  in  that  premise  and  that  a  thrombus 
'  had  been  formed,  it  would  not  necessarily  follow  that 
even  if  there  was  a  thrombus  that  it  caused  [11]  this 
I  particular  embolism  ? 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court:     He  may  answer. 

A.     That  is  not  just  clear  to  me,  your  question. 

Q.  Yes, — now  assuming  that  Doctor  Beeman  is 
correct  and  that  a  thrombus  may  have  occurred  or 
formed  previously  and  that  it  may  have  been  the 
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exciting  factor,  as  he  says,  in  the  pulmonary  em- 
bolism, now,  there  may  be  other  things  that  would 
have  been  the  exciting  factor  too  ? 

A.     Yes,  sir. 

Q.  The  violent  snoring  that  the  man  did,  and  the 
choking  and  the  violent  coughing  may  have  been  the 
exciting  factor?  A.     Yes,  sir. 

Q.     And  could  have  been.  A.     Yes,  sir. 

Q.  And  in  your  opinion,  Doctor,  was  that  the 
cause  ? 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court:  It  is  somewhat  leading,  he  may  an- 
swer however.  It  is  a  matter  the  Court  has  control  of. 

A.     That  is  my  opinion. 

Q.  Now,  Doctor,  I  call  your  attention,  have  youi 
looked  at  and  studied  and  been  given  the  definition 
of  accident  as  defined  in  Webster's  International  Dic- 
tionary? A.     Yes,  sir.  [12] 

Q.  In  your  opinion  was  the  death  of  Mr.  Wilson 
due  to  accident  I  A.     Yes,  sir. 

Q.  Are  you  familiar  with  and  have  you  studied 
and  read  this  book  written  by  TeLinde, — Richard  W 
TeLinde  1  A.     Yes,  sir. 

Q.     This  was  published  in  1947.  A.     Yes,  sin 

Q.  Now,  Doctor,  I  call  your  attention  to  a  state 
ment  in  there  on  page  87  in  which  he  says:  "Pul 
monary  embolism  is  one  of  the  most  dramatic  an( 
tragic  accidents  that  occur  in  surgery."  You  hav< 
read  that  ?  A.     Yes,  sir. 

Q.     Do  you  agree  with  that?  A.     I  do. 

Q.     And  I  call  your  attention  to  another  statemen 
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on  the  same  page  where  he  is  also  discussing  pul- 

,  monary  embolism  and  where  he  says  that  occasionally 

there  is  something  else  causing  the  plugging  of  the 

:  pulmonary  circulation  which  causes  death,  such  as 

j  bronchial  obstruction  and  so  on, — do  you  agree  with 

that?  A.     That  is  a  well-recognized  fact. 

Q.     Coughing  and  violent  snoring  might  cause  the 
;  breaking  loose  of  a  clot  or  foreign  substance  that 
caused  the  pulmonary  embolism. 

A.     Yes,  sir.  [13] 

Q.  And  is  it  your  opinion  in  this  case  that  is  what 
did  cause  it?  A.     Yes,  sir,  that  is  right. 

Q.  I  call  your  attention  to  the  deposition  of  Doc- 
tor Beeman  and  that  reference  is  made  to  the  fact 
that  pulmonary  embolism  may  come  from  immobil- 
ization. If  as  stated  by  Doctor  Beeman  there  had  been 
a  thrombus, — if  this  man  had  a  thrombus, — Doctor, 
what  is  the  treatment  for  Thrombus  1 

A.     Rest  and  quiet. 

Q.  Mobilization  would  be  absolutely  the  wrong 
treatment.  A.     Yes,  sir. 

Q.     That  is,  if  the  man  had  a  thrombus  ? 

A.    Yes,  sir. 

Q.  Was  this  man  treated  the  same  as  other  pa- 
tients following  a  hernia  operation? 

A.     Yes,  sir,  the  standard  form  of  treatment  ? 

Q.  I  call  your  attention  to  a  question  asked  of 
Doctor  Swindell  on  page  13  of  the  deposition  the 
question  is:  "Is  there  any  substantial  difference  in 
the  symptomatology  of  a  pulmonary  embolism  and  a 
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thrombus."  And  the  answer  is:  "No."  What  is  your 
answer  to  that,  Doctor  ? 

A.     A  decided  difference. 

Q.     What  is  the  difference  between  a  Thrombus 
and  embolism  ? 

A.  A  thrombus  is  a  large,  or  any  clot  filling  a  ves- 
sel, and  an  embolism  is  a  little  particle  of  that  clot  I. 
floating.  [14]  The  symptoms  of  the  thrombus  would: 
be  swelling  of  the  part  involved,  and  interference!! 
with  the  circulation, — a  pain  in  that  area,  and  the . 
symptoms  of  pulmonary  embolism  is  an  acute  tragic 
pain  in  the  chest. 

Mr.  Eberle:     If  you  are  going  to  continue  with; 
this  form  of  examination  I  will  have  to  object,  it  isr 
not  proper  to  compare  the  testimony  of  one  witness^ 
with  that  of  another.  It  is  not  proper  to  ask  this  wit- 
ness if  he  agrees  with  the  testimony  of  another  wit- 
ness. 

The  Court :     The  question  has  been  answered,  there 
is  nothing  before  the  Court  now. 

Q.  Doctor  Call,  I  am  referring  now  to  page  15,» 
in  the  testimony  of  Doctor  Swindell:  "Would  the:; 
same  be  true  of  immobilization  as  incident  to  sur- 
gical procedure"?  The  answer:  "Yes,  immobiliza- 
tion predisposes  to  the  formation  of  thrombi  and 
emboli."  Now,  Doctor,  does  immobilization  predis 
pose  to  the  formation  of  Thrombi  ? 

A.     Yes,  sir. 

Q.     What  is  the  difference  between  thrombus  anc 
thrombi  % 

A.     Thrombi  is  the  plural  of  thrombus. 
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Q.  I  thought  immobilization  was  the  treatment 
for  thrombosis  ? 

A.  That  is  right,  I  misunderstood  you,  I  thought 
you  were  talking  about  embolism. 

Q.  Now,  here  is  the  question,  Doctor.  "Would  the 
same  be  true  of  immobilization  as  incident  to  sur- 
gical procedure?"  [15]  And  the  answer:  "Yes,  im- 
mobilization predisposes  to  the  formation  of  thrombi 
and  emboli.7'  Does  immobilization  predispose  to  the 
formation  of  Thrombi  ?  A.     No. 

Q.  Was  there  any  indication  that  Mr.  Wilson 
was  suffering — strike  that  please, — At  the  time  of 
Mr.  Wilson 's  death  is  there  any  indication  that  there 
was  a  condition  of  profound  shock  ? 

A.     No,  sir. 

Q.    Why  do  you  say  that  ? 

A.  Because  of  the  symptoms  present.  Profound 
shock  means  rapid  pulse,  rapid  feeble  pulse,  weak 
heart  beat;  a  person  in  a  general  exhausted  condi- 
tion. 

Q.  Referring  to  exhibit  7,  Doctor,  which  is  the 
hospital  record  and  the  chart,  do  you  recall  what 
the  man's  pulse  was  at  the  time  of  passing  away? 

A.     About  seventy-two,  it  never  went  above  eighty. 

Q.  Did  it  ever  go  above  72,  had  it  ever  gone 
above  seventy-two  according  to  that  ? 

A.  I  think  there  is  one  place  recorded  that  it  was 
between  72  and  80. 

Q.  There  isn't  anything  to  indicate  that  the  per- 
son was  suffering  from  shock  at  all. 

A.     There  is  not. 
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Q.  Have  you,  in  addition  to  your  general  knowl- 
edge, within  [16]  the  last  forty-eight  hours,  made  a 
study  to  refresh  your  memory  and  to  keep  you  ad- 
vised, or  to  fully  advise  you  as  to  the  percentage  of 
post  operative  deaths  from  pulmonary  embolism  in* 
all  kinds  of  abdominal  surgery,  not  hernia  but  all 
abdominal  surgery  ?  A.     Yes,  I  have. 

Q.     What  does  the  book  of  TeLinde,  which  I  have 
referred  to  here,  show  the  percentage  of  all  opera- ^ 
tions  to  be  at  Mayo's  Clinic? 

A.     Eight  per  cent  I  think  it  is  ? 

A.     No,  it  is  five  and  eight-tenths  per  cent. 

Mr.  Merrill:     I  object  to  counsel  testifying  here. 

Mr.  Davis :     May  I  show  the  book  to  the  Doctor  ? 

The  Court :     Yes,  you  may. 

A.     That  is  correct,  five  and  eight-tenths  per  cent. 

Q.     Is  the  hernia  operation  such  as  you  performed 
an  abdominal  or  pelvic  operation? 

A.     It  is  not. 

Q.    What  is  an  abdominal  operation? 

A.     You  open  the  abdominal  cavity. 

Q.     And  what  is  a  pelvic  operation  ? 

A.    Where  you  open  the  pelvic  cavity. 

Q.  What  are  the  kinds  of  operation  in  whicl 
there  is  most  danger  of  post-operative  deaths  ano 
most  pulmonary  embolism? 

A.  It  is  most  common  in  female  pelvic  operation 
and  in  male  prostate  operations,  and  in  operation 
in  reference  to  the  Billeni  's  system, — of  fractures. 

Q.  What  about  the  operations  in  reference  t 
hernia  ?  A.     Scarcely  mentioned. 
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Q.     It  is  very  rare,  is  that  right  ? 

A.     It  is  very  rare. 

Q.  Doctor  Call,  taking  your  own  experience,  in 
all  operations  you  have  performed  over  the  period  of 
years  you  have  practiced  would  it  exceed  a  thousand  ? 

A.  Yes,  it  is  more  than  that,  I  would  say  several 
thousand. 

Q.  How  many  post  operative  deaths  from  pul- 
monary embolism  in  all  of  those  operations  have  you 
had? 

A.     I  can  off-hand  think  of  three. 

Q.     Including  this  one?  A.     Yes,  sir. 

Q.  You  have  been  and  are  Mrs.  Wilson's  physi- 
cian? A.     Yes,  sir. 

Q.  What  was  Mrs.  Wilson's  general  condition  in 
June  and  say  up  to  the  15th  of  July  of  this  year? 

Mr.  Merrill :  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court :  It  may  be  admitted,  he  may  answer, 
this  is  subject  to  your  objection.  If  on  going  into  this 
matter  the  Court  decides  it  is  not  material,  then  it 
will  be  stricken.  I  think  you  said  July  of  this  year. 

Mr.  Davis :     Of  course,  I  meant  July  of  last  year. 

A.     Her  health  was  very  poor.  [18] 

Q.  Was  it  possible  for  you  as  her  Doctor  or  my- 
self as  her  counsel,  during  the  fore  part  of  July  or 
the  last  part  of  June  to  talk  to  her  about  matters  in 
connection  with  her  husband's  death,  or  to  transact 
any  business  with  her  in  reference  to  her  estate  ? 

A.  Such  procedure  would  be  very  harmful  to 
Mrs.  Wilson. 
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Q.     And  it  was  your  opinion  that  it  should  not  be 
done  1 

Mr.  Merrill:     Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:    He  may  answer  subject  to  your  ob- 
jection. 

A.     That  is  right. 

Q.     And  that  she  should  be  left  alone  ? 

Mr.  Merrill:     The  same  objection. 

The  Court:     The  same  ruling. 

A.     That's  right. 

Q.     What  are  the  cardinal  symptoms  of  pulmonary 
occlusion  % 

A.     Occlusion  means  stopping. 

Q.    Would  it  be  accompanied  by  pain? 

A.     Yes,  it  would  be  accompanied  by  quite  severe 
pain. 

Q.     There  is  nothing  to  indicate  that  this  man  hadi 
coronary  thrombosis  or  pulmonary  occlusion. 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court :    It  is  leading  but  he  may  answer.  [19]  | 

Mr.  Davis:     I  will  withdraw  the  question,  it  is  not , 
of  any  particular  help.  I  think  that  is  all,  you  may 
cross-examine. 

Cross-Examination 
By  Mr.  Eberle : 

Q.     Did  you  give  your  deposition  in  this  matter 
some  time  ago?  A.     Yes,  sir. 

Mr.   Eberle:    May   I   have  the   deposition  pub 
lished? 

The  Court:     It  may  be  published.  I  think  before 
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you  start  this  examination  we  will  take  a  ten-minute 

recess. 

11:05  a.m.,  March  17,  1948 

Mr.  Davis:  I  would  like  to  clear  up  one  matter 
if  I  may  before  they  take  the  witness. 

The  Court :     Very  well. 

Q.  Doctor  Call,  in  asking  my  questions  I  asked 
you  to  give  the  cardinal  symptoms  of  pulmonary  oc- 
clusion, I  used  the  word  pulmonary  instead  or  coro- 
nary. I  meant  coronary  occlusion? 

A.  The  symptoms  are;  intense  agonizing  pain, 
probably  the  most  intense  known  to  the  human  body ; 
profound  sweating,  and  one  can  hardly  get  his  breath. 

Q.  Doctor,  going  back  to  post-operative  death. 
What  is  your  opinion  from  your  own  experience  and 
based  upon  the  study  you  have  made  of  the  authori- 
ties. Where  death  is  due  [20]  to  surgery, — due  to 
pulmonary  embolism  and  where  pulmonary  embolism 
is  due  to  surgery,  does  that  follow  immediately  or 
within  twenty  hours  or  is  it  more  likely  to  follow 
later  % 

A.  It  is  more  likely  to  follow  from  thirteen  to 
twenty-one  days  later. 

Q.     Thirteen  to  twenty-one  days  later? 

A.    That's  right. 

Mr.  Davis :     That  is  all,  you  may  examine. 

Cross-Examination 
By  Mr.  Eberle: 

Q.  Doctor  Call,  handing  you  exhibit  8  T  will  ask 
you  if  that  is  the  deposition  you  gave  recently  in  this 
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case,  and  is  exhibit  "A"  attached  thereto  a  part 

of  it? 

A.     Yes,  sir,  it  is,  that  is  correct. 

Mr.  Eberle :  I  offer  it  in  evidence  as  a  part  of  the 
cross-examination  of  this  witness. 

Mr.  Davis:     No  objection. 

The  Court :     It  may  be  admitted. 

Q.  Exhibit  "  A  "  and  exhibit ' '  8 ' ?  Doctor  Call,  ex- 
hibit "A"  is  that  a  photostatic  copy  of  the  hospital 
record  ? 

Mr.  Davis:  Unless  the  Doctor  knows  I  will  ob- 
ject, If  he  may  have  an  opportunity  to  check  it  with 
the  original. 

The  Court :  Yes,  certainly,  when  it  is  checked  [21] 
it  may  be  substituted  if  that  is  your  desire. 

Q.     When  did  you  last  see  Mr.  Wilson  % 

A.     You  mean  at  the  hospital. 

Q.     When  did  you  last  see  Mr.  Wilson  on  April  8  % 

A.  I  saw  him  just  a  few  minutes  after  his  death, 
that  is  the  last  I  saw  him. 

Q.     Someone  there  at  the  hospital  called  you? 

A.     Yes,  sir. 

Q.  About  what  time  in  the  morning  of  April  81 
did  they  call  you,  from  the  hospital? 

A.     About  4:30. 

Q.     In  the  morning.  A.     Yes,  sir. 

Q.     Mr.  Wilson  had  died  before  you  arrived  1 

A.  I  immediately  dressed  and  went  over,  as  I  got 
there  he  was  expiring. 

Q.     It  took  you  about  a  half  hour  to  get  there  ? 

A.     I  was  in  bed  when  they  called. 
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Q.  Prior  to  that  when  was  the  last  time  you  had 
seen  Mr.  Wilson  ? 

A.     Eleven  o'clock  in  the  evening. 

Q.     The  evening  of  the  seventh  ? 

A.     Yes,  sir. 

Q.  And  is  your  diagnosis  of  his  death  as  a  result 
of  pulmonary  embolism  based  upon  the  hospital  rec- 
ord? [22] 

A.     Based  upon  personal  analysis  of  the  case. 

Q.  At  eleven  o'clock  when  you  last  saw  him  did 
he  show  any  indication  of  the  terminal  period  ? 

A.     No,  sir. 

Q.  At  eleven  o'clock  when  you  saw  him  there  was 
no  symptomology  of  acute  heart  failure? 

A.     That's  right. 

Q.  When  you  saw  him  in  the  morning  he  was  just 
about  expired?  A.    Yes,  sir. 

Q.  And  on  that, — that  is  what  you  based  your 
diagnosis  on  ? 

A.     It  would  have  to  be  on  that  and  on  the  record. 

Q.  Is  it  difficult  to  diagnose  death  of  pulmonary 
embolism  as  distinguished  from  acute  heart  failure  ? 

A.  I  don't  think  so.  I  might  say  this :  If  you  want 
to  be  absolutely  certain, — if  you  want  absolute  proof 
you  would  have  to  have  a  post  mortem. 

Q.  You  cannot  be  absolutely  sure  without  a  post 
mortem. 

A.  You  have  the  record  and  all  these  circum- 
stances,  

Q.    But  Doctor,  when  you  arrived  at  the  time 
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of  death,  when  you  arrived  at  the  hospital  what  did 

you  find  to  base  your  diagnosis  on  ? 

A.     The  record  of  the  nurse. 

Q.    What  else? 

A.     He  was  expiring  suddenly. 

Q.  Those  two  things  are  the  only  basis  for  your 
diagnosis.  [23]  A.     That's  right. 

Q.  How  many  times  did  you  see  Mr.  Wilson  be- 
tween the  time  of  the  operation  at  eight  or  nine  in 
the  morning  of  the  7th  and  eleven  o  'clock  that  night  ? 

A.  I  cannot  tell  you  the  exact  number  of  times,  I 
was  in  and  out  of  the  room  several  times. 

Q.     You  operated  between  eight  and  nine  1 

A.     Yes,  sir. 

Q.  And  you  went  in  again  shortly  after  the  oper- 
ation ?  A.     Shortly  after  nine  I  would  say. 

Q.     He  was  under  the  anesthetic  ? 

A.    He  had  a  spinal  and  he  was  not  asleep. 

Q.     When  did  you  see  him  again  % 

A.  In  ten  or  fifteen  minutes,  I  was  there  all  morn- 
ing taking  care  of  hospital  work.  I  saw  him  several 
times. 
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Several  times  before  noon  would  you  say? 

Yes. 

In  the  afternoon  when  did  you  see  him? 

About  four-thirty. 

When  did  you  see  him  again? 

I  dropped  in  again  around  nine  o'clock. 

About  nine  and  then  again  about  eleven  that 


evening.  A.     That's  right. 
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Q.  In  your  opinion  repair  of  this  hernia  was  nec- 
essary ? 

A.  It  was  very  advisable.  The  man  could  live 
without  it  but  it  was  very  advisable.  [24] 

Q.     You  wouldn't  operate  unless  it  was  necessary  ? 

A.  To  the  reconstruction  of  good  health  it  was 
necessary. 

Q.  The  surgery  you  performed  was  in  the  method 
usually  followed  by  skilled  surgeons'? 

A.     That's  right, 

Q.  Now  then,  Doctor,  before  you  left  at  noon  was 
there  any  snoring? 

A.    As  he  would  drop  off  to  sleep  under  the  opiate. 

Q.     Under  the  opiate?  A.    Yes. 

Q.     He  was  snoring  ? 

A.     Of  course,  at  times  he  was  not  asleep. 

Q.     If  he  was  asleep  he  was  snoring? 

A.    Yes,  sir. 

Q.     Howt  often  was  he  snoring  ? 

A.  I  didn't  keep  track  of  that.  I  know  I  would 
talk  to  him  and  he  would  joke  with  me  but  when  he 
went  to  sleep  he  would  be  snoring. 

Q.     At  nine  o'clock  he  was  snoring. 

A.  At  nine  o'clock  he  was  joking  about  a  bridge 
game  part  of  the  time. 

Q.     At  eleven  o'clock  he  was  snoring. 

A.     Part  of  the  time,  yes. 

Q.    When  did  he  start  to  cough  ? 

A.     During  the  night,  [25] 

Q.    Was  he  coughing  at  nine  o'clock? 

A.    Between  nine  and  eleven. 
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Q.  You  saw  him  about  nine  and  again  about 
eleven.  A.    Yes. 

Q.     You  wouldn't  know  except  by  the  hospital  rec 
ord  that  he  was  coughing  between  nine  and  eleven. 

A.     That  is  the  only  way  I  would  know,  I  wasn' 
there  to  hear  it. 

Q.  I  think  you  said  that  embolism  was  not  the 
result  of  the  operation? 

A.     I  don't  think  it  had  anything  to  do  with  th 
operation  per  se. 

Q.    What  do  you  mean  ' '  per  se  "  ? 

A.     Per  se  is  a  direct  connection.  It  would  mea 
that  the  operation  would  have  no  direct  connection 
not  the  direct  cause  of  death.  It  means,  in  and  of 
itself. 

Q.     In  other  words,  it  may  have  been  the  cause,, 
but  not  in  and  of  itself. 

A.     Not  in  and  of  itself. 

Q.     It  may  have  been  the  cause. 

A.    It  could  have  been  the  exciting  cause. 

Q.     It  could  have  contributed  to  the  embolism. 

A.    Yes. 

Q.  If  this  would  have  happened  without  the  oper- 
ation it  is  your  opinion  that  Mr.  Wilson  would  have 
died, — without  [26]  the  operation? 

A.  He  might  have  been  going  down  the  street ;  he 
might  have  been  coughing  or  snoring,  he  might  have 
fallen. 

Q.     And  of  course,  he  would  have  died. 

A.     Yes,  sir,  he  could  have. 
''     Q.     And  he  might  have  died  at  home,  in  bed. 
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A.     Absolutely. 

Q.  If  the  embolism  was  not  caused  by  the  opera- 
tion, what  in  your  opinion  was  it  caused  by? 

A.  Extreme  coughing  and  snoring  is  enough  to 
break  loose  a  part  of  a  thrombus  and  make  the  em- 
bolism. 

Q.  Was  the  coughing  and  snoring  incident  to  the 
operation  ? 

A.  Partly  connected  with  the  operation.  The  seda- 
tive made  him  snore  more  than  he  would  at  other 
times. 

Q.     What  pre-operative  medication  did  you  give  % 

A.     I  gave  opiates  and  barbitrates. 

Q.     That  would  wear  off  in  how  long  % 

A.     In  about  six  hours. 

Q.    What  did  you  give  after  that  % 

A.     Opiates. 

Q.    Is  that  usual  in  operations  of  this  type? 

A.     Yes,  sir. 

Q.  And  the  opiates  putting  him  to  sleep  made  him 
snore.  A.     Yes,  sir. 

Q.     Did  you  know  that  he  snored?  [27] 

A.    Yes,  I  did. 

Q.     You  knew  that  was  a  hazard  % 

A.     I  knew  that  he  always  snored  when  he  slept. 

Q.     Doctor,  what  did  that  cough  come  from  % 

A.  As  he  snored  a  little  phlegm  would  get  in  his 
throat,  it  would  collect  and  drop  in  his  throat,  caus- 
ing him  to  cough. 

Q.  Coughing  as  you  suggested  could  have  caused 
the  embolism,  could  a  heart  condition 
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A.     He  didn't  have  a  heart  condition. 

Q.    Atelectasis  of  the  lungs  ? 
'     A.     He  didn't  have  atelectasis. 

Q.     Could  it  have  come  from  immobilization? 

A.     Hardly. 

Q.     What  could  it  have  come  from? 

A.  From  the  phlegm  that  came  during  his  sleep 
and  caused  the  coughing. 

Q.     What  other  possible  causes  ? 

A.  The  possible  causes  are  numerous,  he  could 
hav e  had  metastatic  congestion. 

Q.     Post  operative  congestion  1  A.     Yes. 

Q.  If  that  was  the  case,  it  would  be  due  to  the 
operation  ? 

A.  Yes,  if  he  had  that  it  would ;  I  don't  say  he  did 
have. 

Q.     What  else  could  it  have  been?  [28] 

A.     The  man  could  have  had  a  cough,  a  cold. 

Q.     Ether  pneumonia. 

A.  But  he  didn't  have  ether.  You  were  asking 
for  the  possibilities. 

Q.  Do  you  think,  Doctor,  that  the  snoring  was 
sufficient  to  cause  a  breaking  of  a  thrombus? 

A.  His  snoring  was  so  severe,  well,  he  would  hold 
his  breath  and  then  he  would  jerk  when  he  would 
take  in  his  breath  he  would  draw  this  phlegm  into  his 
throat. 

Q.  Doctor,  where  would  this  break  loose. — this 
thrombus  ? 

A.     Wherever  the  embolism  was  formed. 

Q.    Where  was  this  embolism? 
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A.  In  the  veins  of  the  pelvis,  was  likely  leading 
from  the  pelvis  circultaion. 

Q.     How  was  the  clot  formed? 

A.  Due  to  a  former  operation  where  he  had  a 
bowel  obstruction.  He  had  this  thrombus,  it  happens 
in  lots  of  people. 

Q.  You  think  it  could  have  broken  loose  after 
four 
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years?  A.     It  is  entirely  possible. 

Was  it  possible  to  arise  in  the  calf  of  his  leg  ? 
He  didn't  have  anything  in  the  calf. 
Where  do  they  arise  generally  % 
In  a  branch  of  the  Illiac  veins. 
Counsel  questioned  you  quite  a  little  about 
immobilization,  do  I  understand  you  are  of  the  opin- 
ion that  immobilization  [29]  cannot  or  could  not 
cause  pulmonary  embolism? 

A.     Immobilization  does  not  cause  embolism.  Mo- 
bilization causes  embolism. 
Q.    Why  do  people  have  phlebitis  ? 
A.     That  is  not  embolism. 
Q.    What  was  that,  Doctor? 

A.     That  is  not  embolism,  you  are  thinking  of 
thrombosis  of  the  vein. 

Q.     The  difference  between  thrombosis  and  em- 
bolism is  one  stays  in  the  vein  and  the  other  floats  ? 
A.     A  small  portion  breaks  loose. 
Q.     Then  you  call  it  an  embolus. 
A.    Yes,  that's  right. 

Q.    Embolism  arises  from  any  kind  of  immobili- 
zation, or  mobilization,  you  say,  Doctor? 
A,    Where  there  is  a  predisposing  cause. 


84  New  York  Life  Ins.  Co. 


! 


(Testimony  of  Dr.  O.  F.  Call.) 

Q.  Does  immobilization  cause  stagnation  of  the 
blood  in  the  veins  %  A.     It  does. 

Q.     And  stagnation  predisposes  embolism. 

A.     Predisposes  thrombosis. 

Q.  And  then  it  breaks  off  because  of  some  acute 
action?  A.     That  is  mobilization. 

Q.     Acute  or  undue  action? 

A.    Yes,  sir.  [30] 

Q.  Do  Thrombosis  or  thrombus  come  in  due 
course  of  treatment  without  surgery? 

A.  Yes,  sir,  Typhoid  produces  thrombosis,  vari- 
cose veins,  injury  external  violence  all  produce 
thrombosis. 

Q.  Do  I  understand  that  you  have  had  only  three 
post-surgical  deaths  in  your  practice? 

A.  If  you  do  you  are  wrong.  I  said  three  pulmo- 
nary embolism  deaths. 

Q.     How  many  post-surgical  deaths  ? 

A.     I  cannot  answer  that  at  this  time  but  three, 
pulmonary  embolism  post-surgical  deaths. 

Q.  When  you  commence  surgical  procedure  you 
are  fully  aware  that  you  can  expect  pulmonary  em- 
bolism ? 

A.    We  know  it  is  possible  but  we  don't  expect  it. 

Q.     It  is  foreseeable  in  any  case. 

A.  It  is  not  foreseeable.  If  it  was  we  would  not 
be  operating  like  we  do. 

Q.     Do  you  have  to  take  safeguards  ? 

A.    Yes,  sir. 

Q.  Then  if  it  is  not,  and  was  not  foreseeable  why 
do  you  take  safeguards  ? 
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A.     It  is  a  possibility  but  it  is  not  foreseeable. 

Q.  It  is  foreseeable  in  the  sense  that  it  might 
happen. 

A.     It  is  a  possibility  but  it  is  not  foreseeable. 

Q.  Perhaps  we  are  playing  on  words,  Doctor. 
When  you  start  [31]  surgery  it  is  something  that 
might  happen  in  every  case? 

A.     You  think  of  it.  It  might  happen. 

Q.  Isn't  it  a  fact  that  the  majority  of  surgical 
cases, — strike  that, — isn't  it  a  fact,  Doctor,  that  the 
majority  of  surgical  deaths  are  due  to  embolism? 

A.     No,  sir. 

Q.     Have  you  ever  read  Cecil  on  Medicine  ? 

A.     Yes,  sir. 

Q.     Is  it  a  standard  work?  A.     Yes,  sir. 

Q.     Is  it  a  standard  work?  A.     Yes,  sir,  it  is. 

Q.  If  he  said  the  majority  of  post  -  operative 
deaths  are  due  to  pulmonary  embolism  in  hernia 
cases,  would  you  agree  with  that  ? 

A.     It  would  be  one  man's  opinion. 

Q.  Is  the  Journal  of  The  American  Medical  As- 
sociation a  reputable  publication? 

A.    Yes,  sir,  it  is. 

Q.  Do  you  know  Doctor  Barnes  of  the  Mayo 
Clinic  ?  A.     I  know  of  him  indirectly. 

Q.  Would  you  say  this  was  a  correct  statement  in 
an  article  in  the  Journal  of  the  American  Medical 
Association  by  Doctor  Barnes :  "If  such  a  percentage 
of  deaths  from  pulmonary  embolism  is  applicable  to 
the  general  population  [32]  and  the  ratio  remains 
the  same  in  succeeding  years,  it  may  be  assumed  that 
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three  million  sixty-eight  thousand  people  now  living 
in  this  country  will  die  eventually  of  pulmonary  em- 
bolism." 

A.  That  does  not  refer  to  surgical  pulmonary  em- 
bolism. 

Q.     Pulmonary  embolism  of  all  kinds. 

A.    Yes. 

Q.  Now,  Doctor,  pulmonary  embolism  can  come 
from  immobilization. 

A.  Pulmonary  embolism  can  come  from  having  a 
baby,  from  typhoid,  from  scarlet  fever  and  many 
other  causes. 

Q.  Would  you  call  a  person  dying  from  pul- 
monary embolism  at  childbirth  an  accidental  death  ? 

A.     I  don't  know  whether  I  would  or  not. 

Q.  It  is  reasonably  foreseeable  in  every  child- 
birth? 

A.     It  is  not  foreseeable,  it  might  be  thought  of. 

Q.  You  take  it  rather  lightly  in  case  of  child- 
birth? 

A.  You  might  think  about  it.  You  can't  say  that 
it  is  foreseeable.  It  must  be  so  you  can  see  it  in  order 
to  say  it  is  foreseeable. 

Q.     Well,  it  is  something  you  can  anticipate? 


A 
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It  is  something  you  can  think  of. 

It  is  a  hazard  in  operations, — it  is  a  risk. 

Yes,  it  is  a  risk. 

That  is  true  in  hernia  operations  ? 

That  is  true  in  any  operation.  [33] 

Isn't  it  true  that  the  rate  of  death  from  pul- 


monary embolism  is  five  times  as  high  from  inquinal 
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or  femoral  hernia  operations  than  it  was  from  acute 
appendicitis  operations,  excluding  peritonitis  or 
cases  with  ruptured  appendix  ? 

Mr.  Davis:     Objected  to  as  immaterial. 

The  Court:     He  may  answer. 

A.  My  opinion  on  that  would  be  based  upon  sta- 
tistics taken  from  other  men  against  this  man's 
statistics. 

Q.  You  would  have  no  personal  knowledge  on 
that?  A.     No. 

Q.  Isn't  it  a  fact  that  the  reason — if  it  is  a  fact, 
Doctor,  that  there  are  five  times  as  many  post-opera- 
tive deaths  following  hernia  operations  than  follow- 
ing appendix  operations,  is  due  to  the  fact  that  hernia 
occurs  later  in  life,  and  repairs  to  hernia  are  made 
later  in  life  than  appendectomies  ? 

A.  That  is  not  my  opinion  that  it  is  always  the 
case. 

Q.  Do  you  think,  Doctor,  a  man  sixty-one  is  more 
predisposed  to  embolism  than  a  much  younger  man  ? 

A.     Sure,  that  is  true. 

Q.  Mr.  Wilson  was  more  predisposed  than  a 
younger  man,  now  Doctor,  getting  to  the  question  of 
accident,  let  me  ask  you  this,  take  the  case  of  post- 
operative pneumonia,  is  that  an  accident? 

A.  You  mentioned  before,  ether  pneumonia,  there 
is  that  and  [34]  the  person  who  has  respiratory 
trouble. 

Q.  With  that  person  it  would  not  be  post-opera- 
tive. A.     No,  sir. 
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Q.  In  case  of  death  due  to  post-operative  shock, 
would  you  call  that  accidental  ? 

A.  No,  I  don't  think  so,  that  was  due  to  a  physical 
condition. 

Q.  Doctor,  do  you  think  in  this  case  that  this  man 
had  thrombosis?  A.     I  think  so. 

Q.     That  was  a  pre-existing  condition? 

A.     I  think  so. 

Q.     Therefore  it  wasn't  an  accident. 

A.     It  was  accidental. 

Q.  But  the  pre-existing  condition  in  the  pneu- 
monia and  shock  case  was  not  accidental. 

A.  They  are  not  comparable,  no,  they  are  not 
comparable  to  embolism. 

Q.  It  was  a  pre-existing  condition  and  surgery  - 
caused  his  death  in  the  one  case ;  here  you  say  there 
is  a  pre-existing  condition  which  caused  his  death  i 
because  of  embolism? 

A.     One  is  pneumonia  from  an  existing  condition,  J 
a  respiratory  condition  and  then  there  would  be  the 
other  condition  that  also  existed 

Q.    Just  a  moment,  Doctor,  let's  take  the  other i 

case,  where  the  shock  was  not  observed,  would  that! 
be  an  accident  ? 

A.     That  is  not  always  an  accident.  [35] 

Q.     Post-operative  shock. 

A.  Post-operative  shock,  that  is  a  condition  due 
to  the  fact  that  the  patient 's  condition  was  such  that 
he  couldn't  stand  surgery. 

Q.     Is  that  accidental? 

A.     That  is  incident  to  the  operation. 


vs.  Cecelia  J.  Wilson  89 

'(Testimony  of  Dr.  O.  F.  Call.) 

Q.  In  all  cases  of  surgery  these  various  things 
being  rare,  are  nothing  but  natural  consequences  in 
;  a  certain  number  of  cases. 

A.  You  may  say  they  are  things  to  be  expected 
!  in  a  certain  number  of  cases. 

Q.  They  follow  in  a  certain  number  of  cases  as 
a  natural  consequence. 

A.     They  are  not  natural. 

Q.  When  you  operated  for  the  repair  of  the  her- 
nia ; — strike  that, — when  you  operate  for  the  repair 
|  of  any  hernia  and  there  is  a  pre-existing  condition 
in  the  venous  system  that  results  in  death,  are  those 
things  a  natural  chain  of  events,  when  you  start  to 
repair  that  hernia,  due  to  the  condition  existing  when 
!  you  start  your  operative  procedure  ? 

A.     Referring  now  to  the  case  of  the  embolism. 

Q.     I  am  taking  that  assumption. 

A.  Then  in  that  case  the  pulmonary  embolism 
would  be  from  violent  exercise  or  exertion  coming 
from  something  after  the  operation. 

Q.     Which  would  be  incident  to  the  operation.  [36] 

A.     Following  the  operation. 

Q.     And  incident  to  the  operation? 

A.  Well,  like  a  man  being  killed  in  a  car  acci- 
dent, it  is  incident  to  riding  in  the  car. 

Q.  Those  things  you  recited  followed  through  to 
the  death.  A.     That  is  right, 

Q.  If  you  hadn't  started  to  repair  the  hernia 
would  the  man  have  died? 

A.  The  man  could  have  been  walking  down  the 
street  and  be  seized  with  a  coughing  spell  and  with 
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the  coughing  and  expectoration  have  died  of  an  em- 
bolism. 

Q.  In  this  case  if  you  immobilized  him  without 
surgery  and  had  not  started  to  repair  this  hernia 
would  he  have  died? 

A.     Immobilization  does  not  produce  embolism. 

Q.  Then  it  was  your  repairing  of  the  hernia 
which,  through  a  chain  of  events  all  resulted  in  his 
death  1  A.     It  is  incident  to  it. 

Q.  Are  you  of  the  opinion  that  the  condition  of 
the  venous  system  is  a  disease  entity? 

A.     It  may  be  a  disease  entity  or  not. 

Q.  The  condition  of  the  venous  system  is  a  co- 
existing condition  with  surgery,  depending  on  that 
condition  you  have  certain  natural  results,  is  that  so 
Doctor? 

A.     If  you  have  a  diseased  venous  system  you  can  i 
expect  untoward  results.  [37] 

Q.     Any  condition  of  this  system  which  affects  a 
person  following  surgery,  is  a  co-incident  condition  i 
following  surgery,  is  that  not  true? 

A.     That  is  right. 

Q.  Are  you  of  the  opinion  that  there  are  potential  I 
blood  clotters  as  well  as  bleeders?  A.    Yes. 

Q.  What  test  did  you  make  for  the  clotting  in- 
dex? 

A.     The  clotting  time  and  bleeding  time. 

Q.    Will  you  show  that  on  the  hospital  chart? 

A.  I  am  not  sure  it  is  there,  it  is  done  in  the  lab- 
oratory and  I  am  not  sure  whether  it  is  here  or  not. 
It  is  not  always  done.  There  is  a  laboratory  report 
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here  and  it  shows  the  RBC  or  red  blood  count  4,300,- 

000  WBC,  white  blood  count  7500  HB  15.2  that  is 
hemoglobin,  there  is  other  information  on  this  chart 
|but  it  does  not  show  clotting  time.  All  the  informa- 
tion shows  a  normal  condition.  It  does  not,  however, 
show  any  report  of  clotting  time. 

Q.  So  that  there  might  have  been  a  condition  in 
the  venous  system  or  the  clotting  potential  that  may 
have  contributed  to  this  embolism? 

A.  We  can  prove  here  that  he  had  a  normal  blood 
count,  a  normal  hemoglobin  and  we  don't  expect  a  de- 
parture in  clotting. 

Q.    But  that  is  not  always  true? 

A.     That's  right.  [38] 

1  Q.  The  blood  chemistry  might  have  been  such 
;that  he  was  a  potential  clotter. 

A.    We  have  no  proof  either  way. 

Q.  If  that  was  the  case  it  would  be  a  condition 
that  existed  % 

A.     Assuming  that  he  was  a  potential  clotter. 

Q.  There  was  no  test  that  we  know  of  to  showT 
that  he  was  or  not.  A.     No  test  was  made. 

Q.  Is  the  cough  such  as  mentioned  a  symptom,  or 
symptomatic  of  a  heart  involvement  % 

A.     Not  necessarily. 

Q.    Is  it  a  symptom  of  heart  disease. 

A.    One  of  the  symptoms. 

Q.  I  may  be  mistaken,  Doctor,  but  did  you  make 
the  statement  that  in  surgical  procedure  there  was 
never  any  reason  to  expect  embolism? 

A,    I  didn't  make  that  statement. 
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Q.     It  is  still  the  greatest  scourge  to  surgery. 

A.     One  of  the  greatest. 

Q.     Since  penicillin  and  these  other  drugs,  it  is 
still  the  greatest  scourge. 

A.     I  think  it  is. 

Q.     It  always  stares  you  in  the  face. 

A.    You  are  trying  to  make  me  say  that  you  ex- 
pect it,  that  is  not  right.  [39] 

Q.     You  can  anticipate  it. 

A.     No,  you  cannot  anticipate  it. 

Q.     Why  are  measures  taken  to  avoid  embolism  ? 

A.     Because  of  the  possibility. 

Q.     You  say  "possibility"  instead  of  expectation. 

A.     No — it  is  a  possibility. 

Q.     It  is  a  hazard — it  is  present. 

A.     It  is  a  possibility. 

Q.     What  measures  did  you  take  to  avoid  it,  Doc 
tor?  A.    What  did  I  take? 

Q.    Well,  what  measures  do  you  take? 

A.     Have  the  patient  moved  around. 

Q.     Pre-operative  measures. 

A.  We  look  for  things  that  might  cause  inf ectio 
that  is  one  thing — from  these  examinations  we  loot 
for  anything  that  may  cause  an  infection  and  somo 
use  anti-clotting  substances,  Heparin  and  so  forth. 

Q.     They  protect  against  it  by  anti-clotting  sub* 
stances  and  thus  reduce  the  clotting  possibilities  % 

A.     It  is  a  new  thing,  done  in  some  clinics. 

Q.     You  didn't  doit? 

A.     I  did  not.  Ninety  per  cent  do  not.  It  is  no 
without  danger. 
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Q.  Doctor,  is  this  a  correct  statement  of  the  dis- 
jtinction  in  the  diagnosis  between  pulmonary  em- 
bolism and  acute  heart  [40]  failure :  At  the  outset  of 
[pulmonary  embolism — rather  at  the  onset  of  pul- 
monary embolism  there  is  a  pallor  which  is  succeeded 
by  cyanosis,  while  in  acute  heart  failure  cyanosis  is 
present  from  the  first. 

Mr.  Davis :  I  will  object  to  that  question  unless — 
no,  I  will  withdraw  the  objection. 

Q.  What  I  refer  to  is  the  diagnosis  of  pulmonary 
; embolism  and  acute  heart  failure.  The  only  difference 
is  that  at  the  onset  of  a  pulmonary  embolism  there  is 
|  a  pallor  which  is  succeeded  by  cyanosis,  while  in 
acute  heart  failure  cyanosis  is  present  from  the  first. 

A.  The  time  element  in  acute  heart  failure  might 
be  the  difference,  but  the  color,  cyanosis  is  also  pres- 
ent in  embolism. 

Q.  This  patient  was  operated  at  eight  in  the 
morning  and  at  eleven  that  night  he  started  on  the 
last  terminal  period.  A.     No. 

Q.     You  operated  at  eight  or  nine  in  the  morning. 

A.    Yes,  sir. 

Q.  And  at  eleven  that  night  he  started  on  the  last 
terminal  period.  A.     He  certainly  did  not. 

Q.  That  is  your  opinion  of  this  hospital  chart, 
Doctor  ?  A.     That  is  my  opinion. 

Q.  Doctor  Call,  commencing  about  midnight  of 
April  8,  at  12:30  it  says  "  respiration  very  irregular, 
deep  at  times  [41]  then  patient  seems  to  cease  breath- 
ing for  a  few  seconds  and  cyanosis  of  lips  is  obvious. 

A.    Yes,  sir. 
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Q.  And  you  think  he  had  started  on  the  terminal 
period.  A.     No,  sir. 

Q.     In  this  it  says 

A.     It  says  there  that  the  pulse  is  irregular 

but  strong. 

Q.  At  12 :30  the  chart  shows  cyanosis  of  lips,  will 
you  explain  what  cyanosis  is  % 

A.     It  means  a  blue  color  of  the  skin,  particularly  \ 
the  face  due  to  lack  of  aeration  in  the  lungs ;  that  can 
come  from  holding  one's  breath.  By  snoring  they  stop 
breathing  and  also  by  the  swallowing  of  the  tongue, 
that  is  what  this  patient  was  doing. 

Q.     Did  this  patient  do  that  at  this  time  % 

A.  He  was  snoring  all  afternoon  and  all  night. 
He  was  snoring  at  intervals  all  evening. 

Q.     You  were  there  two  or  three  times. 

A.  In  the  afternoon  two  or  three  times  and  at 
night  again. 

Q.  Referring  to  12:30,  do  you  see  any  record  of 
snoring  when  he  started  to  turn  blue  % 

A.  He  snored  long  before  12 :30.  The  nurse  doesn't 
chart  the  snoring  at  12 :30. 

Q.  The  last  time  there  was  a  record  of  it  was  11 
o'clock. 

A.  11  o'clock,  pulse  good  and  color  good,  expec- 
toration of  [42]  phlegm,  respiration  irregular  but 
deep. 

Q.  And  at  12:30  respiration  very  irregular  anc 
deep.  A.     Yes,  sir. 

Q.  How  do  you  account  for  his  turning  blue  a 
midnight  ? 
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A.  I  account  for  it  from  the  fact  that  he  was  snor- 
ing whenever  he  was  asleep  and  holding  his  breath. 

Q.     You  are  speculating  on  that  % 

A.  It  is  a  circumstance.  It  is  not  in  the  record 
but  the  nurse  mentioned  him  snoring  when  I  was 
there. 

Mr.  Eberle :  I  move  to  strike  what  the  nurse  said, 
if  she  is  available  they  can  get  her. 

The  Court:  That  portion  of  the  answer  may  be 
stricken. 

Q.  You  are  of  the  opinion  that  the  clot  broke 
loose  from  the  pelvic  vein? 

A.     That  is  the  most  probable  place  it  would  be. 

Q.  You  don't  think  that  clot  could  have  come 
;  from  the  manipulation  in  the  surgical  procedure  % 

A.     I  don't  think  so. 

Q.  This  clot  might  have  come  from  any  other 
j  portion  of  the  venous  system,  in  the  extremities. 

A.  Particularly  from  the  pelvis,  that  is  the  most 
i  common. 

Q.  If  he  coughed  on  the  street  the  same  thing 
\  could  have  happened. 

A.  It  could  have  happened,  where  there  is  a  pre- 
existing thrombus.  [43] 

Q.  He  could  have  been  sitting  in  an  arm  chair  and 
coughed  and  he  could  have  died  % 

A.  Yes,  they  have  been  known  to  die  during  the 
process  of  even  giving  an  enema. 

Q.    Are  those  accidents  % 

A.     That  is  according  to  the  definition  of  accident. 

Q.     That  could  happen  in  any  case. 
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A.     Sure. 

Q.  Assuming  that  a  person  has  been  to  you  for 
examination  or  in  regard  to  a  heart  involvement,  and 
you  use  the  stethescope,  take  X-rays  of  the  chest, 
cardiograms  both  before  and  after  exercise,  taking 
all  the  tests  you  know  and  you  find  no  pathology  and 
the  next  day  that  man  died  of  coronary  occlusion  or 
acute  heart  failure,  would  you  call  that  an  accident  % 

A.  I  don't  know.  It  is  something  that  is  unex- 
pected. After  all  these  tests  in  certainly  is  something 
that  is  unexpected. 

Q.     Then  you  would  say  it  is  accidental  ? 

A.     I  don't  know.  I  didn't  say  that. 

Q.     Isn't  it  liable  to  happen ? 

A.     Yes,  but  it  is  unexpected. 

Q.  It  is  something  you  can  anticipate  at  any  timd 
in  any  person.  A.     I  guess  so. 

^Fhe  Court:  We  will  adjourn  at  this  time  [44]  un-i 
til  1 :30  this  afternoon. 

1:30  p.m.,  March  17,  1948 

Mr.  Eberle :  I  would  like  to  offer  exhibit  9  at  this 
time,  being  a  photostatic  copy  of  the  physician's  re- 
port. 

The  Court:  If  there  is  no  objection  it  may  be 
admitted. 

Q.  Doctor,  when  you  referred  to  snoring  you  re 
f  erred  to  heavy  breathing  where  the  jaw  muscles  ar< 
relaxed  and  there  is  a  vibrating  of  the  palate? 

A.  Yes,  breathing  through  the  mouth  with  th< 
mouth  open. 

Q.     Snoring  is  a  vibrating  of  the  palate  1 
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A.    Yes. 

Q.  That  is  because  of  relaxation  of  the  jaw  mus- 
cles. A.     Yes,  sir. 

Q.  When  you  give  a  sedative  it  relaxes  the  jaw 
muscles  and  the  mouth  opens,  the  palate  vibrates  and 
that  is  snoring.  A.     In  some  people. 

Q.     In  this  case. 

A.     This  opiate  relaxed  the  body  as  a  whole. 

Q.  This  sedative  you  gave  Mr.  Wilson  was  proper 
was  it?  A.     Yes,  sir. 

Q.  As  a  natural  consequence  the  jaw  muscles  re- 
laxed? 

A.    You  can  say  that  except  in  specific  cases. 

Q.     In  this  case.  [45]  A.     I  assume  it  did. 

Q.  His  mouth  went  open  and  in  breathing  his 
palate  vibrated.  A.     Natural  snoring. 

Q.  Where  there  is  a  sedative  or  opiate,  because  of 
the  relaxed  condition,  secretion  runs  down  the 
trachea.  A.    Yes,  sir. 

Q.  That  is  true  in  any  case  where  you  have  a 
sedative  ?  A.     No. 

Q.    Why? 

A.  Because  a  lot  of  people  don't  relax  the  jaw 
muscles. 

Q.    Where  there  is  a  relaxation  it  is  true"? 

A.    Yes,  sir,  and  it  produces  snoring. 

Q.  And  labored  breathing  with  the  relaxation  of 
the  jaw  muscles  is  not  uncommon  in  post-operative 
procedure  ? 

A.    In   varying   degrees.    Some   will   snore   and 
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others  won't;  particularly  those  who  snore  anyway, 

they  will  snore. 

Q.  The  sedative  relaxes  the  muscles  and  you  have 
labored  breathing  because  of  the  sedative  ? 

A.  No.  The  sedative  relaxes  the  body  as  a  whole. 
In  a  certain  number  of  people  it  relaxes  enough  so 
that  the  jaw  will  drop. 

Q.     It  is  not  uncommon? 

A.     It  is  not  very  common. 

Q.  It  is  a  natural  consequence  of  giving  sedative 
in  many  people?  A.     A  few  people.  [46] 

Q.  You  only  have  relaxation  and  labored  breath- 
ing in  a  few  people?  A.     That  is  right. 

Q.     It  is  common  in  those  people  under  opiates? 

A.     If  you  have  a  person  who  snores. 

Q.     Where  you  have  snoring  and  relaxation  after  i 
a  sedative  the  secretion  flows  down  the  trachea? 

A.     Yes,  sir. 

Q.  And  a  person  under  opiates  makes  an  ef- 
fort to  clear  his  throat. 

A.  Not  under  opiate,  but  when  he  is  not  unden 
he  does. 

Q.  When  he  wakes  up  and  finds  this  mucous  in 
the  trachea  he  tries  to  clear  his  throat? 

A.     Yes,  that  is  natural. 

Q.  That  is  natural  in  the  post-operative  pe- 
riod? 

A.  In  any  case  where  there  is  mucous  gather-, 
ing  in  the  throat. 

Q.    You  encourage  them  to  get  this  mucous  up1 

A.     Yes,  sir. 
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Q.     If  you  don't  what  does  he  get? 

A.     Metastatic  congestion  and  atelectasis. 

Q.     So  you  encourage  him  to  clear  his  throat? 

A.     Yes,  sir. 

Q.     That  is  the  normal  process  ? 

A.     That's  right. 

Q.     Does  the  vibration  of  the  palate  make  any 
difference  to  [47]  the  secretion  as  that  got  down  in 
;  the  throat  if  the  person  snored? 
i      A.     I  don't  see  much  difference. 

Q.  So  it  doesn't  make  any  difference  whether 
he  snored  or  not? 

A.     Snoring  is  apt  to  draw  more  mucous  down. 

Q.  Would  the  mere  fact  that  the  palate  vibrated 
make  any  difference  in  the  amount  of  secretion? 

A.     That  doesn't  make  secretion. 

Q.     That  makes  snoring? 

A.     Yes,  snoring  is  a  nasal  sound. 

Q.  I  thought  you  said  that  it  was  a  vibration 
of  the  palate  ?  A.     That  is  part  of  it. 

Q.    Tt  makes  the  noise? 

A.     Only  part  of  it. 

Q.  And  heavy  snoring  doesn't  make  any  differ- 
ence to  the  amount  of  mucous  going  down  the 
trachea?  A.     That  is  right. 

Q.  Following  an  operation  where  you  give  an 
opiate  or  sedative  there  is  a  relaxation  and  a  nor- 
mal amount  of  mucous  going  down  the  trachea? 

A.     That's  right. 

Q.  And  the  patient  is  encouraged  to  cough  that 
up  when  he  wakes  up? 
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A.     That  is  right.   [48] 

Q.    When  did  yon  first  decide  that  this  death 
was  accidental? 

A.     Shortly  after  the  operation,  when  I  was  there 
at  five  o'clock  in  the  morning. 

Q.     Handing   you    exhibit    9,    Doctor,    will    you 
give  us  the  date  of  that? 

A.     The  22nd  of  April,  1947. 

Q,     That  was  about  two  weeks  after  the  time  you 
mention  ? 

A.     Yes,  it  was  on  the  7th  he  died,  no,  the  8th. 

Q.     At  that  time  you  were  not  sure  that  he  died 
of  an  accident? 

A.     I  didn't  make  any  mention  of  accident,  I 
mentioned  pulmonary  embolism. 

Q.     The  question  whether  it  was  an  accidental 
death,  what  was  your  answer  to  that? 

A.    Yes,   providing   embolism   is    classed   as   an 
accident. 

Mr.  Eberle:     I  believe  that  is  all.   I  think,  how 
ever,  Mr.  Merrill  has  some  question. 

The  Court :     Very  well. 

Cross-Examination 
By  Mr.  Merrill: 

Q.     Doctor    Call,    is    it    your   thought   that    the 
death  of  Harry  Wilson  was  due  to  embolism? 

A.    Due  to  embolism? 

Q. let  me  finish  the  question.  Do  you  think, 

and  is  it  your  thought  that  the  death  of  Harry 
H.  Wilson  was  due  to  [49]  embolism  independent  of 
all  other  causes? 
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Mi*.  Davis:  I  don't  think  that  is  answerable 
and  I  object  to  it  for  that  reason.  It  cannot  be  an- 
swered. The  question  should  recite  independent  of 
what  other  causes. 

The  Court:  Of  course,  the  question  here  is 
whether  the  operation  was  the  cause  or  contributed 
to  or  was  a  contributing  cause  of  the  death.  The 
other  caus°  would  be  immaterial,  however,  he  may 
answer. 

A.  An  embolism  has  to  have  a  basic  cause  for 
i  its  formation,  therefore  the  embolism  would  be  the 
1  immediate  cause  of  death  but  it  would  have  to  have 
i  a  basic  cause  for  formation. 

Q.  Therefore  a  death  caused  by  embolism,  was 
not  that  death  caused  by  that  independent  of  and 
from  all  other  causes'? 

A.     T  cannot  answer  that  yes  or  no. 

Q.  Would  there  have  to  be  a  cause  for  the  em- 
bolism? A.    Yes,  sir. 

Q.  You  say  the  immediate  death  was  due  to  the 
embolism?  A.     Yes,  sir. 

Q.     Doctor,  what  is  herniorrhaphy? 

A.     Repair  of  a  hernia. 

Q.     Was  this  embolism  due  to  a  herniorrhaphy? 

A.     No. 

Q.  I  hand  you  what  has  been  marked  as  de- 
fendant's exhibit  10, [50] 

Mr.  Davis:  I  object  to  the  witness  being  ex- 
amined on  this  unless  it  is  shown  to  him. 

Mr.  Merrill:     Certainly. 

Q.    Do  you  recognize  that  ? 
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A.     A  certificate  of  death. 

Q.     Did  you  prepare  it?  A.     Yes,  sir. 

Q.     And  certified  to  it?  A.     Yes,  sir. 

Q.  That  is  a  certified  copy  of  the  death  certifi- 
cate of  the  death  of  Harry  H.  Wilson? 

A.     I  assume  it  is,  it  looks  like  it. 

Mr.  Merrill:  I  now  offer  in  evidence  the  exhibit 
which  is  the  certificate  of  death  of  Harry  H.  Wil- 
son. 

Mr.  Davis:  This  is  the  certified  copy  you  got 
from  the  bureau  of  vital  statistics? 

Mr.  Merrill:     Yes. 

Mr.  Davis:     No  objection. 

The  Court:     Admitted. 

Q<     In  answer  to  the  question  "immediate  cause 
of  death"  you  write  " pulmonary  embolism"  and  l| 
under  " duration"  you  write  "sudden." 

A.     Yes,  sir. 

Q.  And  in  answer  to  the  question  "due  to"  youi 
say;  "herniorrhaphy"  and  under  "duration"  again \ 
you  write  "24  hours"?  [51] 

A.  Yes,  sir;  may  I  qualify  that  statement?  In 
all  death  certificates  it  is  required  that  we  give 
the  cause  of  death  and  anything  that  had  anything, 
to  do  with  it,  and  any  connection.  There  could  havei 
been  three  or  four  causes  contributing  to  the  im- 
mediate cause  of  death,  herniorrahaphy  could  only 
be  a  contributing  cause. 

"Q.  What  did  you  mean  when  you  answered  the 
question  "due  to"  by  using  "herniorrahaphy"? 

A.     I  meant  it  followed  the  herniorrhaphy. 
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Q.  At  the  time  you  made  this  certificate  you 
felt  that  the  herniorrhaphy  or  the  hernia  operation 
did  have  some  effect  upon  the  embolism,  that  the 
embolism  was  caused  from  the  operation? 

A.     As  a  contributing  cause. 

Q.  You  admit  that  the  hernia  operation  was 
a  contributing  cause? 

A.  A  contributing  cause,  yes,  we  will  have  to  ad- 
mit that. 

Q.  Harry  H.  Wilson  had  a  hernia, — withdraw 
i  that, — Harry  H.  Wilson  was  operated  on  for  her- 
i  nia  because,  of  course,  there  was  some  need  for  it  ? 

A.     That's  right. 

Q.  Twenty-four  hours  after,  or  about  that  time, 
I  following  the  operation  he  had  what  you  call  an 
embolism,  pulmonary  embolism? 

A.  Not  what  I  call  it;  he  had  a  pulmonary  em- 
bolism. 

Q.  What  you  have  termed  a  pulmonary  em- 
bolism? A.     Yes,  sir.  [52] 

Q.  That  pulmonary  embolism  was  a  contrib- 
uting cause,  or — no,  strike  that,  please, — Doctor, 
that  pulmonary  embolism  was  contributed  to  by  the 
operation?  A.     As  a  secondary  cause. 

Q.    A  contributing  cause  ? 

A.     Contributing. 

Q.  What  could  have  been  the  primary  cause  if 
the  hernia  was  the  contributing  cause? 

A.  Primarily  it  was  due  to  the  fact  that  there 
was  a  thrombus  in  the  venous  system. 

Q.    How  do  vou  know  that? 
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A.     From  post-mortems  in  thousands  of  cases. 

Q.     Yon  said  that  you  would  not  be  sure  with- 
out a  post-mortem? 

A.     I  testified  that  I  could  not  be  sure  without 
a  post-mortem,  yes,  sir,  you  are  right. 

Q.  You  cannot  say  positively  that  he  died  from 
an  embolism? 

A.  From  circumstances,  evidence  and  history  of 
the  case  only. 

Q.    You  have  no  evidence  that  this  clot  came  ! 
from  any  source  other  than  the  hernia  operation  ?  ! 

A.     I  cannot  answer  that  yes  or  no. 

Q.     Do  you  have  any  evidence  whatever  that  if 
he  died  from  pulmonary  embolism,  that  embolism) 
came  from  any  other  source  than  this  operation?  I 

A.     Yes,  sir. 

Q.     What  evidence  do  you  have?  [53] 

A.     The   evidence   is   what   you   would   call   cir- 
cumstantial evidence. 

Q.     When  did  you  come  to  the  conclusion  that' 
he  died  from  snoring,  Doctor? 

A.  We  came  to  the  conclusion  that  he  died 
from  pulmonary  embolism  immediately  after  his 
death.  We  search  our  records  before  we  make  a; 
decision ;  we  try  to  explain  it  on  a  basis  of  existing 
facts.  It  is  true  in  any  case  of  death  if  it  is  not 
from  external  causes  that  you  have  to  have  a  post- 
mortem in  order  to  make  a  positive  statement  but 
we  do  have  enough  evidence  to  make  it  relatively 
sure.  We  came  to  this  conclusion  after  an  examina- 
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jtion  of  the  case  and  an  examination  of  the  records 
of  the  case. 

Q.     What  records? 

A.     The  hospital  and  operative  record. 

Q.     That  is  introduced  in  evidence? 

A.     Yes.    That  a  herniorrhaphy  was  performed 

!  could  be  a  contributing  cause  but  twenty-four  hours 

after  the   operation  is   too   soon  to  have   the   em- 

l  bol  ism  in  the  region  of  the  hernia  because  of  that 

operation. 

Q.     If  you  thought  it  was  done  by  snoring  why 
didn't  you  put  it  on  the  death  certificate? 

A.     No  place  for  it. 

Q.     What  does  the  next  sentence  mean  ? 

A.     The  same, — herniorrhaphy. 

Q.     What  was  the  herniorrhaphy  due  to?   [54] 

A.     Due  to  the  operation  at  Mayo's. 

Q.     It  all  comes  to  this:  If  Harry  H.  Wilson 
had  no  hernia  he  would  not  have  had  an  operation? 

A.     Sure. 

Q.    If  he  had  no  operation  he  would  have  had 
no  herniorrhaphy?  A.     That's  right. 

Q.     If  he  hadn't  had  the  herniorrhaphy  he  would 
have  had  no  embolism. 

A.     We  don't  know  that. 

Q.    If  there  had  been  no  operation  there  would 
have  been  no  death? 

A.    We  don't  know  that. 

Q.    It  is  probable  that  his  death  was  due  to  the 
fact  that  be  was  operated  on? 

A.    A  contributing  cause. 
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Q.     You  are  sure  of  that?  A.    Yes,  sir. 

Q.     That  it  was  a  contributing  cause? 

A.     That's  right. 

Q.     No  doubt  about  that?  A.    No. 

Q.  You  would  not  say  that  if  there  had  been 
no  operation  that  Harry  H.  Wilson  would  have 
died  on  the  8th  of  April  at  5  o'clock  in  the  morn- 
ing? A.     That's  right. 

Q.  So  it  was  the  operation  that  set  in  motion 
that  which  ended  in  his  death?  [55] 

A.     Fundamentally,  yes. 

Q.    And  that  was  for  the  hernia?  A.     Yes. 

Q.  If  this  breathing  or  this  snoring  had  any- 
thing to  do  with  it,  the  operation  was  necessarily 
the  inciting  cause,  was  it  not?  A.     Yes. 

Q.  You  would  not  have  expected  him  to  have 
died  from  snoring  or  breathing  or  anything  it  pro- 
duced without  the  operation? 

A.     I  don't  think  he  would. 

Q.     And  th^  operation  was  for  hernia? 

A.     That's  right. 

Q.     You  stated  that  he  was  operated  on  twice? 

A.     That  is  right. 

Q.     Once  for  a  bowel  obstruction? 

A.     That  is  right. 

Q.     The  second  time  was  for  hernia? 

A.    Yes,  sir. 

Q.     And  this  was  the  second  hernia  operation? 

A.     That  is  right. 

Q.     If  there  was  any  clot  that  resulted  in  the 
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embolism,  it  was  certainly  due  to  some  of  those  op- 
erations ? 

A.     I  think  it  was  from  some  of  those. 

Q.  Then  it  was  a  condition  within  his  body 
at  the  time  of  the  last  operation?  [56] 

A.    Yes,  sir. 

Q.     It  was  what  we  could  term  a  bodily  infirmity? 

A.     That's  right. 

Q.  If  he  had  no  bodily  infirmity  there  could 
not  have  been  an  embolism? 

A.  That  is  pretty  broad.  There  are  embolisms 
that  form  without  bodily  infirmities. 

Q.     This  was  not  such? 

A.     This  was  bodily  infirmity. 

Q.  Whether  you  say  it  came  from  the  opera- 
tion performed  on  April  7,  or  whether  it  came  from 
some  other  cause,  it  was  from  bodily  infirmity? 

A.     Yes,  sir. 

Q.     That  was  ultimately  the  cause  of  his  death? 

A.     Yes,  sir. 

Mr.  Merrill:     That  is  all. 

Redirect  Examination 
By  Mr.  Davis: 

Q.  Yoti  were  asked:  "you  would  not  have  ex- 
pected the  patient  to  die  without  any  operation" 
and  you  answered  that  "no"? 

A.     That's  right,  I  would  not  expect  him  to  die. 

Q.  Now,  Doctor,  you  wouldn't  and  didn't  ex- 
pect him  to  die  with  the  operation,  did  you? 

A.    No,  I  did  not. 

Q.     There  wasn't  anything  in  the  operation  or 
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preceding  the  [57]  operation  that  led  yon  to  think 

the  man  might  die? 

A.     That  is  right,  there  was  not. 

Q.  When  yon  speak  of  contributing  cause,  you 
are  answering  that  generally  and  not  with  reference 
to  your  diagnosis  of  this  particular  case  or  this 
particular   death  ?  A.     That   is    right. 

Q.  You  are  still  of  the  same  opinion  that  you 
were  on  direct  examination  that  the  cause  of  this  ? 
man's  death  and  the  cause  of  this  embolism  was  j 
the  violent,  unusual  and  extraordinary  coughing; 
and  snoring.  That  in  your  opinion  was  likely  to  i 
cause  this  embolism  to  break  loose? 

Mr.  Merrill:  Objected  to  as  an  improper  ques— I 
tion. 

The  Court:  He  is  qualified  here  as  an  expert;: 
he  may  answer. 

A.  The  cause  of  the  death  was  acute  embolism,  i 
pulmonary  embolism  which  was  caused  by  violent! 
action  to  break  the  embolism  from  the  thrombosis.; 

Q.     Was  there  anything  indicated  to  you  at  ther 
time  you  operated  or  gave  him  the  sedative  that 
caused  you  to  believe  that  he  would  develop  this 
extraordinary   condition   of   snoring   or   breathing 
or  holding  his  breath? 

Mr.  Merrill:  Objected  to,  there  is  no  testimony 
to  support  this  type  of  question. 

The  Court:     I  will  permit  him  to  answer.   [58] 

A.     No. 

Q.     Doctor  Call,  with  reference  to  your  experi 
ence  in  operations,  was  or  was  not  the  conditio! 
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that  existed  there  or  the  condition  that  developed 
with  reference  to  the  snoring,  choking  and  the 
stopping  of  breathing  a  most  extraordinary  con- 
dition? A.     It  was. 

Q.     And  was  it  to  be  expected? 

.A    No,  sir. 

Q.  It  was  not  to  be  expected  that  it  would  de- 
velop? A.     No,  it  was  not. 

Q.     Was  it  an  unforseen  occurrence? 

Mr.   Merrill:     Objected  to   as   repetition. 

The  Court:     He  may  answer. 

Q.  I  call  your  attention  to  the  definition  in  Web- 
ster's International  Dictionary  of  accident;  that 
defines  an  accident  as  "a  befalling;  an  event  that 
takes  place  without  one's  foresight  or  expectation, 
an  undesigned,  sudden,  unexpected  event;  chance; 
contingency,  often  an  undesigned  and  unforseen  oc- 
currence of  an  afflictive  or  unfortunate  character, 
a  casualty,  a  mishap,  as,  to  die  of  accident."  Now, 
Doctor,  I  will  ask  you  if  the  event  of  the  patient's 
death  under  the  circumstances,  in  your  opinion, 
was  an  event  that  took  place  without  foresight 
and  expectation?  [59]  A.     It  was. 

Q.    Was  it  undesigned,  sudden  and  unexpected? 

A.    It  was. 

Q.    Was  it  a  chance?  A.     It  was. 

Q.    Due  to  contingency?        A.     It  was. 

Q.  Was  it  an  undesigned  and  unforeseen  oc- 
currence of  an  afflictive  or  unfortunate  character? 

A.    It  was. 

Q.     Was  it  a  casualty?  A.     It  was. 
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Q.     Was  it  a  mishap  ?  A.     It  was. 

Q.     Did  he  die,  in  your  opinion,  by  accident? 

A.     He  did. 

Q.  Now,  with  reference  to  this  condition,  this 
unexpected  condition  that  occurred  there  with  ref- 
erence to  the  choking  and  snoring,  was  that  an 
event  that  took  place  without  foresight  and  ex- 
pectation? A.     That's  right. 

Q.     Was  it  undesigned?  A.     It  was. 

Q.     Was  it  a  chance?  A.     It  was.  [60] 

Q.     A  contingency?  A.    Yes,  sir. 

Q.     Was   it   an   unforeseen   and   undesigned   oc- 1 
currence  of  an  afflictive  or  unfortunate  character? 

A.     It  was. 

Q.     And  was  it  a  mishap? 

A.     Yes,  sir,  certainly. 

Q.  In  your  opinion  it  was  the  direct  cause  of 
the  man's  death.  The  main  cause,  and  the  princi- 
pal and  moving  cause  of  the  man's  death? 

A.     Yes,  sir. 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court:  He  has  answered  and  the  answei 
may  stand. 

Q.  Now,  Doctor  Call,  you  testified  that  there 
was  a  possibility  in  every  case  that  a  person  mighl 
die.  Do  you  understand  that  possibility  comes 
within  the  definition  of  accident? 

Mr  Merrill:  I  object  to  that,  it  is  beyond  th< 
opinion  or  conclusion  of  an  expert. 

The  Court:  I  would  like  to  have  the  Docto 
reconcile  this  answer,  or  rather  the  answer  to  th< 
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question  previously  asked  with  the  answer  to  Mr. 
Merrill's  question.  He  answered  Mr.  Merrill's  ques- 
tion that  it  was  a  contributing  cause  of  death. 

A.     We   always   have   a   contributing   cause. 

The  Court:     Regardless  of  any  death  certificate, 

■  Doctor,   you   answered   Mr.    Merrill's    question   in 
which  yon    said   that  the   operation  was   the   con- 
tributing cause  of  his  death.   Now,  you  may  recon- 
icile  that  answer  with  the  answer  to  Mr.  Davis  that 

this  was  an  accident  within  the  definition  given  in 
the  dictionary. 

A.  I  think  maybe  I  could  do  better  if  I  may 
use  an  illustration. 

The  Court:     Certainly,  that  is  all  right. 

A.     If  you  were  riding  in  a  car  and  the  car  was 

■  being  driven  over  a  road  where  there  was  a  large 
I  chuck-hole  unforeseen  by  the  driver, — the  driver 
;  hits  the  chuck-hole  and  throws  the  car  over  and  one 
!  is  killed,  the  driving  of  the  car  is  the  contributing 

cause,  just  as  the  hernia  is  the  contributing  cause 
here. 

Q.  How  would  the  hernia  be  the  contributing 
cause  ? 

A.  Well,  you  might  say,  it  takes  the  patient 
away  from  his  normal  way  of  living. 

Q.  It  is  your  opinion  that  the  man  would  not 
have  died  without  an  operation  for  hernia? 

A.    That  is  right. 

Q.  And  with  reference  to  driving  the  car  and 
hitting  the  chuck-hole,  the  snoring  and  breathing 
is  that  comparable  to  the  chuck-hole? 
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A.     That's  right. 

Q.  Then  yon  testify  that  if  the  man  had  nol 
had  the  hernia  [62]  this  choking  would  not  have 
occurred  and  that  the  hernia  is  not  the  cause,  or 
did  riot  cause  death. 

Mr.  Merrill:  Objected  to  as  argumentative  and 
leading. 

The  Court:  It  is,  but  that  is  the  question  we 
are  trying  to  get  at  here. 

A.  In  putting  that  question  to  me,  the  answer  1 
is  again,  that  the  snoring  is  comparable  to  the* 
chuck-hole  in  the  road. 

Q.  Dr.  Call,  you  have  made  answers  here  that 
would  indicate,  if  you  understood  the  way  counsel 
was  asking  the  question,  that  the  hernia  operatio 
caused  the  death.  Now,  as  I  understand  it,  the 
fact  that  he  was  there, — is  that  what  you  meant, 
Doctor,  the  fact  that  he  was  in  the  hospital  for 
an  operation  put  him  in  the  position  for  the  other 
thing  to  happen  and  that  the  other  thing  caused 
his  death?  A.     That  is  right. 

Q.     And  that  is  your  studied  opinion? 

A.     Yes,  sir. 

Q.  Any  man  in  this  Court  room  may  die  before 
he  gets  to  the  foot  of  the  stairs? 

Mr.  Merrill:     Objected  to  as  immaterial. 

Mr.  Davis:     This  was  all  gone  into  on  cross. 

The  Court:     He  may  answer.    [63] 

A.     Certainly. 

Q.     But  it  would  certainly  be  a  calamity? 

A.     Yes,  and  unexpected. 
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Mr.  Davis:     That  is  all,  Doctor. 
Recross-Examination 

iBy  Mr.  Merrill : 

Q.  If  the  snoring  was  the  chuck-hole  as  you 
say  and  the  immediate  cause  of  death  was 

A. 1  said  it  was  the  chuck-hole  that  caused 

the  embolism,  the  snoring  was  comparable  to  the 
chuck-hole  in  the  road  that  caused  the  car  to  turn 
over. 

Q.    It  all  comes  back  to  the  operation? 

A.  That  is  comparable  to  the  car  in  which  he 
iwas  riding. 

Q.  It  was  the  commencement,  the  thing  that  set 
[in  motion  everything  that  resulted  in  the  death. 
The  cause  of  the  death. 

A.  The  operation  was  the  contributing  cause  of 
the  death.  A.    Yes. 

Q.    And  it  was  due  to  hernia?  A.    Yes,  sir. 

Q.  The  hernia  was  the  contributing  cause  of 
death?  A.     That's  right. 

Q.     There  is  no  accidental  means  involved? 

A.     No  external  violence.  [64] 

Mr.  Merrill:     That  is  all. 

Recross-Examination 

By  Mr.  Eberle: 

Q  Doctor  Call,  I  am  not  clear  on  this  Did  you 
reason  that  the  snoring  was  the  cause  of  the  break- 
ing of  the  thrombus  and  the  cause  of  the  embolus 
getting  into  the  blood  stream? 
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A.  The  violent  action  of  the  snoring  broke  the 
embolism  from  the  thrombus  or  thrombosis. 

Q.  If  I  snore  I  may  break  a  thrombosis  loose 
and  cause  an  embolism? 

A.     T  am  testifying  about  this  case,  Mr.  Eberle. 

Q.     Just  the  snoring  broke  loose  the  embolus'? 

A.  I  didn't  say  the  snoring,  but  the  snoring  and 
the  violent  action. 

Q.     The   snoring  and  coughing? 

A.     The-  violent  action. 

Q.     Did  the  snoring  break  loose  the  embolism? 

A.     I  didn't  so  testify. 

Q.  But  is  it  your  testimony  that  the  snoring 
and  coughing  did? 

A.     The  snoring,  coughing  and  the  violent  action. 

Q.  What  would  snoring  have  to  do  with  the 
breaking  loose  of  a  thrombus  in  the  pelvic  region  1 

A.  The  snoring  produced  a  lot  of  mucous  in  the 
respiratory  tract  and  that  dropped  into  the  throat  r 
this  made  him  [65]  struggle  and  the  struggling 
would  break  it  loose. 

Q.  It  was  coughing  and  struggling;  I  thought 
you  testified  that  snoring  was  a  vibration  of  the 
palate?  A.     That  is  what  you  said. 

Q.     What  did  you  say? 

A.  It  was  a  form  of  breathing  associated  witl 
the  vibrating  of  the  palate. 

Q.     How  does  it  differ  from  labored  breathing 

A.  It  relaxes  and  drops  down  and  shuts  off  th< 
breath. 

Q.     What  shuts  off  the  breath,  Doctor? 
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A.  The  tongue,  and  the  secretion  dropping  into 
the  throat. 

Q.     That  is  due  to  the  sedative  given  the  patient? 

A.     No,  sir,  not  the  sedative. 

Q.  The  relaxation  of  the  muscles  causes  the 
(tongue  to  drop  back? 

A.  Yes,  and  the  violent  catching  of  his  breath 
(again  forces  it  back  to  the  normal  position. 

Q.  The  mucous  and  secretion  that  get  down  in 
I  the  trachea  due  to  the  relaxation  from  the  opiate. 

A.  Not  that, — it  was  mucous  in  the  respiratory 
tract. 

Q.  Yes,  and  you  clear  that  out, — naturally  you 
[clear  your  throat  when  that  gets  down  in  the 
throat?  A.     If  you  are  not  asleep. 

Q.  When  you  are  asleep  the  natural  tendency 
is  to  drain  down? 

A.  The  tendency  is  the  same  whether  he  is 
given  an  opiate  [66]  or  not.  A  snorer  does  the 
same  thing  without  an  opiate. 

Q.  In  ordinary  life  he  would  do  it  without  an 
opiate?  A.     That's  right. 

Q.  His  action  during  this  operation  and  sub- 
sequent was  no  different  than  in  ordinary  life? 

A.     That  is  correct. 

Q.     This  could  have  happened  in  bed  any  night? 

A.     Or  walking  down  the  street. 

Q.  It  was  in  no  way  due  to  the  fact  that  he 
was  in  the  hospital? 

A.  He  was  quite  a  snorer  in  an  operation  or  not 
in  an  operation. 
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Q.     His  couching  and  snoring  was  no  different 

A.     No  different  except  his  condition  was  weak- 
ened by  reason  of  his  being  a  sick  man. 

Q.     Then  yon  think  this  happened  because  of  his 
weakened  condition?  A.     Sure. 

Q.     So  after  all,  Doctor,  the  contributing  cause 
was  by  reason  of  the  weakened  condition  or  bodily  i 
infirmity,  by  reason  of  his  condition  at  that  time? 

A.     That's  right. 

Q.     Now,   we   have   two   bodily   infirmities   that 
he  had.    Thombosis  formed  about  four  years  prior, 
when  he  had  the  original  hernia  operation  and  his 
condition [67] 

A.     he  had  another  operation  also. 


Q.     But  it  was  an  operation  for  hernia  he  had 
some  four  years  ago,  wasn't  it?  A.     Yes,  sirj 

Q.     At  that  time  there  was  a  bodily  infirmity  iin! 
the  way  of  a  thrombosis'?  A.     Yes,  sir. 

Q.  And  it  was  because  of  his  coughing  that  the 
thrombus  was  broken  loose  and  went  into  the  blooc 
stream?  A.     Yes,  sir. 

Mr.  Eberle:     I  think  that's  all. 

Mr.  Merrill:     Nothing  further. 

Mr.  Davis:     That's  all,  Doctor.    I  will  call  Doc 
tor  Brothers. 
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W.  W.  BROTHERS, 

called  as  a  witness  by  the  plaintiff,  after  being  first 
duly  sworn,  testifies  as  follows: 

Direct  Examination 

DBy  Mr.  Davis: 

Q.     What  is  your  profession? 

A.     Surgeon. 

Q.  How  long  have  you  lived  in  Pocatello,  Doc- 
itor?  A.     Since  1919. 

Q.     How  long  have  you  specialized  in  surgery? 

A.  I  was  certified  as  a  specialist  in  1926  by  the 
American  [68]  College  of  Surgeons. 

Q.  You  are  a  member  of  the  College  of  Sur- 
geons? A.     Yes,  sir. 

Q.  And  have  you  done  post-graduate  work  in 
;  surgery  from  time  to  time  ?  A.     Yes,  sir. 

Q.     You  were  an  officer  in  the  first  world  war? 

A.     Yes,  sir. 

Q.     Did  you  do  surgery  extensively  then? 

A.     Yes,  sir. 

Q.     You  were  in  the  last  world  war? 

A.    Yes,  sir. 

Q.    Your  rank  at  discharge  was  what? 

A.     Colonel. 

Q.  Were  you  in  that  war  in  the  capacity  as  a 
Doctor  from  the  commencement  to  the  close  of  the 
war?  A.     Yes,  sir. 

Q.  Were  you  in  charge  of  any  Government 
Hospital?  A.     Yes,  I  was. 

Q.    Where  abouts? 

A.    In  charge  of  all  medical  installation  at  Head- 
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quarters  in  Algiers,  A  F  H  Q,  also  in  charge  of 
medical  and  surgical  installation  at  Supreme  Head- 
quarters in  London  and  Paris  and  Frankfort. 

Q.     Did  you  do  surgery  there?  [69] 

A.     Very  little. 

Q.     Was  it  done  under  your  supervision? 

A.     Yes,  it  was. 

Q.     How  extensive  was  that? 

A.     Most  of  it  was  referred,  we  didn't  do  a  lot 
at  headquarters. 

Q.     You  were  consulted  in  those  matters  all  the 
time?  A.     Yes,    sir. 

Q.     You  are  a  graduate  of  a  recognized  medical 
school?  A.     Yes,  Northwestern  University. 

Q.     Did  you  know  Harry  H.  Wilson,  personally 

A.     Yes,  sir. 

Q.     Were  you  at  any  time  his  family  physician? 

A.     I  took  care  of  Harry  a  time  or  two,  years 
ago. 

Q.     You  were  well  acquainted  with  the  family? 

A.    Yes,  sir. 

Q.    You  took  care  of  his  children? 

A.     Yes,  sir. 

Q.     And  of  Mrs.  Wilson?  A.     Yes,  sir. 

Q.  You  were  familiar  with  his  physical  con 
dition,  generally  ?  A.     Yes,  sir. 

Q.     And  his  general  characteristics  ? 

A.    Yes,  sir. 

Q.  Could  you  give  us  an  estimate  of  how  man; 
hernia  operations  you  have  performed  or  assists 
in  performing? 
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A.  I  don't  know,  I  haven't  kept  any  record.  I 
have  done  a  [70]  lot  of  hernias.  I  did  over  a  hun- 
jdred  the  first  year  in  the  army  in  World  War  One. 

Q.     Havo  you  done  six  or  seven  hundred? 

A.    At  least. 

Q.  Out  of  the  six  or  seven  hundred,  how  many 
post-operative  deaths  from  hernia  operations  by 
pulmonary  embolism  have  you  had? 

A.     None. 

Q.  How  many  post- operative  deaths  from  any 
cause  after  these  hernia  operations  have  you  had? 

A.     I  have  never  had  a  hernia  patient  die. 

Q,     I   assume   in   all   operations, — hernia,   pelvic 

■and  abdominal  operations  that  you  have  performed, 

— I   suppose   you  have   performed   a   great   many, 

| probably  more  than  a  thousand?  A.     Yes.  sir. 

Q.  How  many  post-operative — in  all  of  those  op- 
erations have  you  had  pulmonary  embolism? 

A.    I  have  had  one. 

Q.     What  is  your  opinion  as  to  whether  post- 

'  operative    death    following    operations    for    hernia 

where  the  cause  is  pulmonary  embolism  is  a  rarity? 

A.     It  is  very  rare. 

Q.    Would  that  be  unexpected? 

A.     Yes,  sir. 

Q.  Now,  Doctor  Brothers,  you  as  a  surgeon  are 
familiar,  and  [71]  from  studies  you  have  an  opin- 
ion as  to  when  post-operative  deaths,  following 
operations,  are  most  likely  to  occur  from  embo- 
lisms ? 
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A.  How  soon  following  operations  are  death; 
from  embolisms  likely  to  occur? 

Q.  Yes.  You  have  an  opinion  as  to  that,  do 
you,  Doctor? 

A.  Yes,  sir,  it  is  most  likely  to  occur  from  the 
second  week  following  the  operation  to  the  third 
week.  They  occur  at  a  time  when  the  patient  is 
thought  to  be  practically  well,  or  well  on  the  road  to 
recovery. 

Q.  Have  you  carefully  studied  the  hospital  chart 
and  the  bedside  notes  marked  exhibit  7  in  this  case? 

A.     Yes,  sir. 

Q.  That  is  the  history  and  record  of  Harry  H. 
Wilson?  A.     Yes,  sir. 

Q.  Have  you  read  the  deposition  of  Doctor  Bee- 
son,  Doctor  Swindell,  Doctor  Pittenger  and  Doctor 
Stewart?  A.     Yes,  sir. 

Q.  Have  you  familiarized  yourself  as  much  as 
possible  with  the  record  and  the  testimony  that  is 
available  concerning  Mr.  Harry  H.  Wilson,  now 
deceased?  A.     I  have. 

Q.  Do  you  have  an  opinion  as  to  the  cause  of 
his  death?  A.     I  have. 

Q.     What  is  that  opinion?  [72] 

A.     I  think  he  died  of  pulmonary  embolism. 

Q.     In   your   opinion,    from   the   record,    and 
think  you  heard  the  testimony  of  Doctor  Call? 

A.     Yes,  I  did  hear  it, 

Q.  From  the  record  and  that  testimony  was  tha 
pulmonary  embolism  an  event  that  took  place  with 
out  foresight  and  expectation?  A.     Yes,  sir. 
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Q.     Wa<?    it    an   undesigned,    sudden   and   unex- 
pected event?  A.     Yes,  sir. 
Q.     And  was  it  by  chance?  A.     Yes,  sir. 
Q.     Was   it   an   undesigned   and   unforeseen   oc- 
currence   of    an    afflictive    and   unfortunate    char- 
acter?           A.     Yes,  sir. 

Q.     Was  it  a  casualty?  A.     Yes,  sir. 

Q.     Was  it  a  mishap?  A.     Yes,  sir. 

Q.  Now,  Doctor,  in  your  study  of  the  history 
'of  this  case  is  there  anything  to  indicate  that  this 
i  man  had  any  profound  shock  after  the  operation, 
| before  his  death?  A.     No,  sir. 

Q.  What  do  you  say  as  to  whether  he  had  any 
shock  at  all? 

A.     According  to  the  record  there  was  no  evi- 
'  dence  of  surgical  shock.  [73] 
Q.     Why  do  you  say  that? 

A.     The  nurse's  notes  chart  the  patient's  pulse  at 
!  regular  intervals  and  his  pulse  did  not  exceed  72  at 
any  time  after  the  operation. 
Q.     Tf  he  was  suffering  shock  after  the  opera- 
;  tion  what  would  his  pulse  be? 

A.  Rapid,  feeble  pulse.  Very  rapid,  a  hundred 
and  over,  on  up  to  where  they  cannot  count  it. 

Q.  Nowt,  Doctor  Brothers,  what,  in  your  opinion, 
caused  this  pulmonary  embolism  and  why  do  you 
say  it  was  accidental? 

A.  The  exciting  cause  of  the  pulmonary  embo- 
lism in  my  opinion  was  the  exertion  of  his  unusual 
type  of  snoring  and  coughing,  that  is  the  exciting 
cause.   The  remote  cause  is,  of  course,  a  thrombus. 
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There  has  to  be  thrombosis  or  some  foreign  mate- 
rial to  produce  embolism. 

Q.  Anything  in  the  blood  stream  that  is  caused 
to  move  by  coughing  or  anything  else  would  cause 
pulmonary  embolism?  A.     Yes,  sir. 

Q.  Is  there  anything,  in  your  opinion,  basing  it 
on  your  long  experience,  that  would  have  indicated 
or  caused  a  surgeon  to  expect  this  violent  or  ex- 
traordinary type  of  snoring  and  this  exertion? 

A.     No. 

Q.     Was  it  unexpected?  A.     Yes,  sir.   [74 

Q.  What  is  your  opinion,  Doctor,  as  to  whether 
pulmonary  embolism — strike  that,  please, — in  your 
opinion  is  there  any  substantial  difference  in  the 
symptomatology  of  pulmonary  embolism  an 
thrombus?  A.     Yes,  sir. 

Q.     What  is  the  difference? 

A.  They  are  different  conditions.  Thrombosis 
may  exist  without  symptoms,  entirely  without  symp- 
toms, pulmonary  embolism  is  very  dramatic,  a  sud- 
den thing,  and  causes  death  in  a  very  few  minutes 
if  it  is  a  large  embolus? 

Q.  With  reference  to  the  percentage  of  deaths 
that  follow  hernia  as  post-operative  deaths,  what 
is  your  opinion  as  to  whether  that  is  high  or 
very  low  percentage? 

A.  In  my  opinion  it  is  very  low.  In  my  personal 
experience  I  never  had  one.  I  never  saw  any  of  my 
associates  have  one. 

Q.  You  heard  my  question  of  Doctor  Call  from 
this  Text  Book  by  TeLinde.  A.     Yes,  sir. 


vs.  Cecelia  J.  Wilson  123 

(Testimony  of  W.  W.  Brothers.) 

Q.     Is  that  a  recognized  work? 

A.     Yes,  sir. 

Q.  It  is  prepared  by  a  Doctor  who  was  taking* 
fiis  record,  or  making  his  record  from  the  results 
of  Johns  Hopkins  and  Mayo  Clinics'? 

A.     Yes,  sir.  [75] 

Q.  Now,  Doctor,  I  call  your  attention  to  a  state- 
jment  on  page  87  as  follows:  ''Pulmonary  embolism 
is  one  of  the  most  dramatic  and  tragic  accidents 
ithat  occur  in  surgery."    Do  you  agree  with  that? 

A.    Yes,  I  do. 

Q.  The  accident  may  occur  in  surgery  without 
; being  the  result, — let  me  put  it  this  way.  The  acci- 
ident  may  occur  in  suryery  without  surgery  being  the 
cause  of  the  accident? 

A.     Yes,  sir,  that  is  right. 

Q.  Referring  to  post-operative  deaths.  The  ac- 
cident after  surgery  doesn't  mean  that  surgery  is 
the  exciting  cause  of  that  death,  or  that  surgery 
i caused  the  death  at  all?  A.     No,  sir. 

Q.     There  can  be  accidents  in  surgery? 

Mr.  Merrill:  We  object  to  that  as  argumenta- 
tive, leading  and  suggestive. 

The  Court:  The  rule  is  that  a  pretty  broad 
scope  is  allowed  where  you  are  examining  an  ex- 
pert as  this  witness  is.  You  may  continue  with 
the  question. 

Q.  There  is  an  occasional  accident  in  surgery 
the  same  as  there  may  be  an  accident  in  anything 
else?  A.     Yes,  sir. 
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Q.  The  accident  would  not  have  to  be  caused  by 
the  surgery  at  all,  would  it,  Doctor? 

A.     No,  sir.  [76] 

Mr.  Merrill:  Move  to  strike  the  answer  for  an 
objection. 

The  Court:  It  may  be  stricken  for  the  purpose 
of  the  objection. 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court:  Overruled,  the  answer  may  be  re- 
instated. 

Q.  That,  as  I  understand  it,  in  your  opinion,  is 
what  happened.  There  was  an  accident  not  con- 
nected with  the  surgery.  A.     That's  right. 

Q.  It  is  your  opinion  that  surgery  was  not  the 
contributing  cause  to  the  pulmonary  embolism  at 
all? 

Mr.  Merrill:     Objected  to  as  leading. 

The  Court:     He  may  answer. 

A.     That  is  right. 

The  Court:  I  think  that  question  was  a  bit  leadi 
ing,  Mr.  Merrill,  but  this  is  an  expert  and  it  r 
tried  before  the  Court.  The  answer  may  stand. 

Mr.  Davis :     That  is  all,  Doctor. 

The  Court:     We  will  recess  for  ten  minutes. 


3:45  P.M.,  March  17,  1948 

Mr.  Davis:     I  wonder  if  I  may  ask  another  ques 
tion  or  two. 

The  Court :     Yes,  you  may. 

Q.     It  was  your  opinion  based  on  the  facts  pro 
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iuced  here  which  [77]  facts  are  available  to  you  in 

this  matter, — may  that  be  stricken,  please? 

Q.  Doctor  Brothers,  will  you  give  us  your  opin- 
ion based  upon  the  facts  as  produced  here,  which 
[are  available  to  you  in  this  matter,  as  to  whether 
or  not  this  death  would  have  been  likely  to  occur 
Binder  the  same  conditions,  of  extra-ordinary  snor- 
|mg  and  coughing,  regardless  of  whether  the  op- 
eration had  been  performed  or  not? 

Mr.  Merrill:  Objected  to  as  not  proper,  there  is 
ino  foundation  and  it  calls  for  a  conclusion  and 
therefore  it  is  incompetent. 

The  Court:     He  may  answer. 

A.  Yes,  sir,  I  think  he  probably  would  have 
died  just  the  same  whether  he  would  have  been  op- 
erated at  all. 

Q.  In  your  opinion  it  would  have  been  an  acci- 
dent as  it  has  been  defined  here  ?  A.     Yes,  sir. 

Mr.  Davis:     That  is  all,  you  may  examine. 
Cross-Examination 
By  Mr.  Eberle : 

Q.  With  reference  to  the  testimony  as  to  an 
accident.  Is  death  an  accident? 

A.     It  is  not  so  defined,  always. 

Q.     In  your  opinion  is  death  an  accident? 

A,     Sometimes.    [78] 

Q.     Is  it  an  accident  when  it  is  dramatic? 

A.  That  is  part  of  the  definition  of  accident,  a 
dramatic  occurrence. 

Q.  Not  every  dramatic  death  is  an  accident,  is  that 
correct?  A.     I  would  not  think  so. 
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Q.  Suppose  that  Mr.  Wilson  went  home  to 
dinner  and  sat  down,  cleared  his  throat  and  had  an 
embolism  and  died,  would  that  be  an  accident? 

A.     I  think  so. 

Q.  If  a  person  dies  while  sitting  in  a  chair,  of 
embolism,  is  that  an  accident? 

A.     I  think  so. 

Q.     Is  post-operative  pneumonia  an  accident? 

A,     Not  ordinarily,  no. 

Q.     Is  post-operative  shock  an  accident? 

A.     I  don't  think  so. 

Q.     It  would  be  dramatic?  A.    Yes,  sir. 

Q.     It  would  be  sudden? 

A.     Not  as  sudden  as  embolism. 

Q.     Pretty  sudden? 

A.     Rather  a  short  time. 

Q.     Would  it  be  undesigned? 

A.     Without  design,  I  think  so.  [79] 

Q.     But  still  not  an  accident?  A.     No. 

Q.     Would  it  be  expected? 

A.  You  would  have  more  warning,  depending 
on  the  type  of  operation,  you  might  expect  shock 

Q.  What  percentage  of  post-operative  deaths  are 
due  to  shock?  A.     I  don't  know. 

Q.  Is  it  rare?  A.     Rather  rare. 

Q.  Is  it  rather  rare  if  you  die  from  post-op- 
erative shock  and  if  you  die  from  pulmonary  em- 
bolism? A.     Yes,  sir. 

Q.     What  is  the  distinction? 

A.  Well,  embolism  is  the  breaking  off  of  a  clol 
which  is  caused  by  unusual  exertion.    The  break; 
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ing  off  of  this  clot  causes  the  fragment  of  broken 
portion   to   float   through   the   blood   stream;   that 
happens  as  the  result  of  unusual  exertion.    Exer- 
tion is  the  exciting  cause. 

Q,  If  I  walk  down  the  street  and  create  an  em- 
bolism and  I  die,  that  is  an  accident? 

A.     Yes,  sir. 

Q.     That  is  your  opinion  of  an  accident? 

A.     Yes,  sir. 

Q.    Is  that  expected,  Doctor?  A.     No,  sir. 

Q.     And  shock  is  not  expected?  [80] 

A.  You  might  expect  shock  if  you  had  a  severe 
blood  loss  or  a  severe  operation. 

Q.  Inasmuch  as  recent  years  have  produced  peni- 
cillin and  other  drugs,  what  is  the  greatest  single 
factor  that  a  surgeon  has  to  face  with  regard  to 
post-operative  deaths  ? 

A.     I  think  shock  is  one  of  the  greatest. 

Q.    Not   embolism? 

A.  It  does  not  occur  to  me  that  it  is  that  com- 
mon. 

Q.  Do  you  belong  to  the  American  College  of 
Surgeons?  A.     Yes,  sir. 

Q.  And  would  you  report  that  as  a  rare  case 
to  the  College  of  American  Surgeons? 

A.     No,  there  have  been  lots  of  reports. 

Q.     You  would  not  report  it  as  unusual? 

A.     I  think  of  it  as  unusual. 

Q.     I  didn't  ask  you  that. 

A.  No,  I  wouldn't  report  it  because  many  have 
been  reported. 
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Q.  You  said  that  in  your  opinion  the  cause  of 
death  was  pulmonary  embolism.  What  records  did 
you  use?  A.     The  hospital  records. 

Q.  From  the  hospital  record  introduced  in  evi- 
dence here  as  exhibit  7  you  concluded  from  that  rec- 
ord that  the  man  died  from  pulmonary  embolism? 

A.     That  is  right. 

Mr.  Davis :     That  is  not  a  question.  [81] 

The   Court:     Perhaps   not,   but   the   witness   an- 
swered.  It  may  stand. 

Q.  Referring  to  the  pulmonary  embolism,  did 
you  rely  on  this  hospital  record? 

A.  I  think  there  is  enough  in  the  record  to  in- 
dicate that  it  was  pulmonary  embolism. 

Q,    You  based  your  opinion  on  that? 

A.     Largely. 

Q.  What  are  the  symptoms  of  pulmonary  emV 
bolism  ? 

A.  It  has  a  very  few  preliminary  symptoms.- 
They  die  within  two  to  fifteen  minutes  from  the 
onset  of  the  embolus.  They  die  very  suddenly; 
They  have  very  few  symptoms,  some  pain  in  the' 
chest.  They  may  cough  and  suddenly  stop  breath-i 
ing. 

Q.  It  is  the  stopping  of  respiration  and  pain  ir 
the  chest?  A.     Yes,  there  is  that. 

Q.  Is  there  any  indication  of  pain  in  that  rec- 
ord in  the  last  hour  or  two? 

A.     There  is  no  mention  of  pain. 
|    Q     Did  you  hear  Doctor  Call  testify  that  he  was 
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familiar  with  the  snoring  and  breathing  condition 

of  Mr.  Wilson?  A.     Yes,  sir. 

Q.  I  think  yon  said  that  the  condition  of  his 
bodily  infirmity  with  reference  to  the  snoring  and 
coughing  was  the  exciting  cause  of  the  embolism? 

A.    Yes,  sir. 

Q.  Why  did  you  say  it  was  unexpected  if  Doc- 
tor Call  knew  in  advance  that  he  had  this  cough- 
ing? 

A,  The  Doctor  didn't  know  he  had  the  throm- 
bus. 

Q.  Why  was  it  unexpected  if  he  knew  of  the 
bodily  infirmity  with  reference  to  the  snoring  and 
so  forth? 

A.  If  you  consider  that  the  exciting  cause,  he 
still  has  to  have  the  thrombus. 

Q.  Did  you  hear  Doctor  Call  say  he  knew  he 
!  had  several  operations  for  hernia  prior  to  this  op- 
|  eration?  A.     I  understood  that  he   had   one. 

Q.  Does  a  surgeon  know,  where  there  has  been 
an  operation,  does  a  surgeon  know  there  might 
well  be  thrombosis? 

A.  Yes,  he  might  think  there  might  be  throm- 
bosis, however,  it  might  be  present  without  symp- 
toms. 

Q.  Even  if  there  had  been  a  herniorrhaphy  or 
herniotomy;  you  might  anticipate  there  wTas  a 
thrombus,  isn't  that  right? 

A.     I  don't  think  so. 

Q.  You  don't  think  so,  what  word  would  you 
use  instead  of  anticipate? 
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A.  In  the  absence  of  symptoms  you  would  not 
anticipate  nor  expect  a  thrombosis. 

Q.  A  sufgeon  knows  where  there  has  been  sur- 
gical procedure  there  is  a  possibility  of  throm- 
bosis existing?  [83] 

A.     Yes,  sir,  there  is  a  possibility. 

Q,    You  rather  use  the  word  possibility? 

A.     Yes,  that  is  the  word  to  use. 

Q.     It  is  a  hazard  in  every  surgical  procedure? 

A.     Yes,  sir. 

Q.  It  is  a  hazard  where  a  surgeon  operates  the 
second  time?  A.     Yes,  sir. 

Q.     He  knows  of  the  existence  of  the  hazard? 

A.     Yes,  sir. 

Q.  Not  only  did  Doctor  Call  know  of  the  exist- 
ence of  the  hazard  by  reason  of  the  first  surgery, 
but  also  he  knew  of  the  snoring  and  breathing; 
proclivities  of  this  person.  He  knew  of  that  hazards 

A.     I  suppose  that  is  true. 

Q.  Generally,  where  there  is  a  thrombus  from 
which  portions  may  be  broken,  quite  often  the 
amount  of  coughing  is  immaterial,  isn't  that  true 

A.     Immaterial  in  what  way? 

Q.  A  rather  light  cough  might  break  the  throm- 
bus loose  m  one  instance,  or  a  heavy  cough  in  an 
other?  A.     Yes,  sir;  that  is  true. 

Q.     It  doesn't  always  take  a  heavy  cough? 

A.     It  would  be  more  apt  to  break. 

Q.  Even  though  he  had  a  comparatively  ligh 
cough  it  might  have  broken  off  the  embolus?  [84" 

A.     It  is  possible. 
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Q.  Speaking  of  accidents  again.  In  your  opin- 
ion where  an  operation  is  skilfully  performed  and 
the  man  dies,  is  that  an  accident? 

A.     It  would  depend  on  what  caused  his  death. 

Q.  You  have  heard  the  statement  "the  operation 
was  a  success  but  the  patient  died."  In  this  in- 
stance where  the  surgical  procedure  was  proper  and 
no  infection  occurred  and  the  man  dies,  is  that  an 
accident  ? 

A.  If  he  dies  of  pulmonary  embolism,  I  would 
say  yes. 

Q.     Why  do  you  say  that  is  an  accident? 

A.  It  is  so  definitely  an  accident.  It  is  an  un- 
foreseeable, unexpected  and  tragic  death. 

Q.     Is  there  any  other  tragic  cause  of  death? 

A.     Gunshot  wound. 

Q.     Post-operative  deaths  ? 

A.  I  don't  think  you  have  any  like  pulmonary 
embolism. 

Q.     Is  death  by  coronary  occlusion  sudden? 

A.     Yes,  it  is  sudden. 

Q.    Is  it  dramatic?  A.     Yes,  sir. 

Q.    Is  it  undesigned? 

A.  Yes,  sir,— well,  there  is  a  cause  for  coronary 
occlusion. 

Q.    Is  it  an  accident? 

A.  I  would  not  say  so,  no,  I  wouldn't  think  it 
is  an  accident  [85]  excepting  when  an  embolus  is 
concerned,  and  that  is  thrombosis. 

Q.  You  think  coronary  thrombosis  is  an  acci- 
dent? A.     No. 
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Q.     It  is  dramatic  ?  A.     Yes,  sir. 

Q.     Sudden?  A.     Yes,  sir. 

Q.     Undesigned?  A.     Yes,  sir. 

Q.     Unexpected  ? 

A.  You  might  expect  it  if  you  had  a  cardio- 
gram. 

Q.  If  the  cardiogram  showed  no  pathology,— 
that  is  possible,  isn't  it,  Doctor? 

A.     Yes,  it  is  possible. 

Q.     Would  that  be  an  accident? 

A.     No,  I  don't  think  so. 

Q.  So  thrombosis  plugging  an  artery  of  the 
heart  with  a  clot  is  not  an  accident,  but  an  embolus 
coming  from  the  venous  system  and  plugging  a  vein 
of  the  lung  is  an  accident?  A.     Yes,  sir. 

Q.  Is  a  surgeon  aware  of  the  danger  of  an  enn 
bolism  or  shock  every  time  he  operates? 

A.     Yes,  sir,  he  is  always  aware  of  it. 

Q.     In  every  operation? 

A.     Yes,  sir,  he  is  always  aware  of  danger. 

Q.  You  never  know  whether  in  a  particular  cast 
there  may  be  [86]  an  occlusion  or  thrombosis, — 
those  are  dangers  that  may  be  present? 

A.  Yes,  but  they  don't  concern  you  very  mucl 
because  they  are  very  rare. 

Q.  So  rare  that  you  would  report  it  to  the  Amer 
ican  Medical  Association  if  you  found  one? 

A.     No,  sir. 

Q.  Have  you  made  any  study  of  the  percentage 
of  post-operative  deaths  due  to  hernia  operations 

A.     Not  hernia  alone. 
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Q.  .Do  you  know  whether  in  preparing  statistics 
at  Mayo's  they  have  come  to  the  conclusion  that 
there  are  five  times  as  many  pulmonary  embolisms 
following  hernia  operations  as  there  are  in  opera- 
tions for  appendicitis? 

A.  Yes,  I  know  that  is  a  statement  they  put 
out. 

Q.  Where  there  is  a  psychological  poison  due  to 
changes  in  bodily  functions  brought  about  by  anes- 
thetic, would  you  consider  that  an  accident? 

A.     Psychological  ? 

Q.    Yes. 

A.  I  don't  understand  that,  I  would  rather  think 
you  mean  pathological. 

Q.     Would  you  consider  that  would  be  accidental  ? 

A.     Yes,  I  would  think  so. 

Q.     From  the  anesthetic?  [87] 

A.     That  would  not  be  the  normal  result. 

Q.  Doctor,  you  say  in  this  case  the  accident  was 
not  connected  with  the  surgery  ? 

A.     In  my  opinion  it  was  not. 

Q.  Do  you  rule  out  the  embolus  from  the  lower 
extremities  ? 

A.  Most  likely  place  would  be  in  the  pelvic 
veins. 

Q.  Ordinarily  emboli  originates  in  the  lower  ex- 
tremities % 

A.  Most  commonly  in  the  illiac  and  larger 
veins  of  the  leg  and  prostate. 

Q.  There  is  no  reason  that  it  would  not  originate 
in  there  in  this  case? 
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A.  Except  that  the  original  hernia  operation 
might  have  left  a  thrombosis. 

Q.  Yes,  except  that  the  original  hernia  opera- 
tion may  have  left  a  thrombosis. 

A,     That  is  right. 

Q.     As  between  the  two  it  is  pure  speculation? 

A.     That's  right,  yes,  sir. 

Q.  You  stated  that  you  base  your  opinion  upon 
the  theory  that  the  embolus  could  not  be  coming 
from  ligation  or  manipulation  because  of  the  short 
time?  A.    Yes,  sir. 

Q.  But  there  are  cases  that  arise  in  that  short 
time?  A.     That  is  extremely  rare. 

Q.     But  it  is  possible.  [88] 

A.     That's  right,  it  is  possible. 

Q.  Does  so-called  snoring  increase  the  secretion 
that  would  go  down  the  trachea  or  does  it  reduce  it  1 

A.  There  is  somewhat  of  an  irritation  by  this 
flapping  of  the  soft  palate  that  might  increase  the 
secretion. 

Q.  It  is  good  procedure  to  require  and  to  cause 
the  patient  to  cough  up  that  phlegm? 

A.     Yes,  sir. 

Q.     Opia+es  and  sedatives  are  proper  procedure' 

A.     Yes,  sir. 

Q.  They  relax  an  individual,  some  more  an( 
some  less  ?  A.     Yes,  sir. 

Q.  It  is  not  uncommon  that  a  person  may  b 
relaxed  a  great  deal?  A.     That's  right. 

Q.  The  jaw  muscles  of  persons  relax  and  th 
mouth  might  drop?  A.    Might  drop  open. 
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Q.  And  he  may  be  so  relaxed  that  those  muscles 
don't  operate?  A.     Yes,  sir. 

Q.  As  a  result  of  the  opiate, — strike  that, — as  a 
result  of  the  relaxation  following  an  opiate  and 
the  flowing  of  this  secretion  from  the  relaxation, 
it  is  proper  procedure  to  require  coughing  to  bring 
up  the  secretion?  A.     That's  right. 

Q.     That  cough  might  be  light  or  heavy?   [89] 

A.     Yes. 

Q.  It  might  be  light  or  heavy  and  still  bring 
on  an  embolism?  A.     Yes,  sir. 

Mr.  Eberle:     That  is  all,  Doctor. 

Cross-Examination 

By  Mr.  Merrill : 

Q.  You  say  that  it  is  extremely  rare  but  pos- 
sible that  pulmonary  embolism  may  come  from  an 
operation  within  a  period  of  twenty  hours,  that  is 
the  effect  of  your  testimony?  A.     Yes,  sir. 

Q.  So  it  was  possible  that  this  pulmonary  em- 
bolism may  have  come  from  this  operation? 

A.     Possible  but  not  probable. 

Q.  What,  aside  from  the  time  in  the  record  that 
would  cause  you  to  conclude  that  it  was  not  prob- 
able? A.    Just  the  time  element. 

Q.     That  is  all  ?  A.     Yes,  sir. 

Q.  You  admit  that  the  time  element  is  long 
enough  for  a  possible  embolism  from  the  operation  ? 

A.    Yes,  I  admit  it  is  possible  but  not  probable. 

Q.     So,  therefore,  you  are  basing  your  opinion  on 
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probabilities  and  possibilties  rather  than  any  spe- 
cific facts? 

A.     I  am  basing  my  opinion  on  the  most  likel 
thing  that  happened. 

Q.  But  you  do  and  you  must  admit  that  it  is^ 
possible  that  [90]  the  embolism  was  the  result  of  I 
the  hernia  operation,  if  it  was  an  embolism? 

A.  I  don't  think  it  was  due  to  the  hernia  opera 
tion. 

Q.     There  is  a  possibility  % 

A.     A  bare  possibility. 

Q.     It  does  occur  in  that  period  of  time? 

A.     Very  rarely. 

Q.     You  have  nothing  except  your  own  opinio 
and  the  element  of  time  that  causes  you  to  conclude 
that?  A.     That  is  right. 

Q.  You  speak  of  embolism  caused  by  throm-i 
bosis,  now,  what  causes  the  thrombus? 

A.  It  is  caused  by  different  things;  prior  sur- 
gery: injuries;  infection  of  the  vessel  walls;  for- 
eign material  in  the  blood  stream;  endocarditis. 

Q.  And  everyone  of  those  go  back  to  a  bodily 
infirmity? 

A.  Injuries  and  prior  operations,  you  would  not 
call  them  diseases. 

Q.     But  it  is  a  bodily  infirmity? 

A.     Yes,  it  is. 

Q.  The  fact  that  this  man  had  been  operated  or 
twice  before  that  would  create  a  probability  foi 
the  thrombosis? 
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A.  Yes,  sir;  I  think  he  had  some  damage  to  the 
circulatory  system  in  the  abdomen. 

Q.  If  he  had  not  been  operated  before  you  know 
of  nothing  [91]  that  could  have  created  thrombosis 
in  Harry  Wilson? 

A.  Yes,  it  might  occur  at  any  time  from  slow- 
ness of  the  blood  flowing.  He  might  have  throm- 
bosis and  not  know  it. 

Q.     It  would  be  due  to  a  bodily  infirmity. 

A.  It  might  be  due  to  the  slowness  of  the  blood 
stream;  it  could  clot. 

Q.  It  would  be  a  bodily  infirmity,  a  strong, 
healthy  man  would  not  have  thrombisis? 

A.     Yes,  he  might. 

Q.    It  would  be  due  to  bodily  infirmity? 

A.     If  you  call  stasis  an  infirmity. 

Q.  Have  you  any  theory  upon  which  you  can 
base  your  conclusion  as  to  the  origin  of  this  throm- 
bosis? A.     I  don't  know  where  it  was. 

Q.  You  cannot  say  that  it  wasn't  connected 
with  this  operation?  A.     I  don't  think  it  was. 

Q.    You  have  no  way  of  saying  that? 

A.  Yes,  this  thing  occurred  too  soon  following 
this  surgery  to  have  been  caused  by  it. 

Q.  The  element  of  time  is  the  only  thing  you 
have  to  conclude  that?  A.     Yes,  sir. 

Q.  The  thrombosis  may  have  been  due  to  a  pre- 
ceding operation?  A.     That's  right. 

Q.    You  have  no  means  of  saying  it  was? 

A.    No,  sir.  [92] 

Q.     The  preceding  operation  was  for  hernia? 


138  New  York  Life  Ins.  Co. 

(Testimony  of  W.  W.  Brothers.) 
A.     Yes,  I  understand  so. 

Q.  So  hernia  may  have  contributed  to  this  em- 
bolus. 

A.     I  think  it  was  the  abdominal  operation. 

Q.  It  was  a  hernia  operation  that  preceded  this 
one. 

A.  It  is  very  apt  to  occur  where  you  have  the 
operation  for  the  internal  obstruction. 

Q.  Have  you  examined  the  record  of  this  opei^ 
tion?  A.     No,  sir. 

Q.  You  have  nothing  upon  which  to  base  youi 
conclusion.  It  is  simply  a  guess. 

A.     Nothing  only  I  know  he  was  operated. 

Q.  Do  you  mean  to  say,  Doctor,  that  in  your  opin-i 
ion  Harry  Wilson  would  have  died  at  five  o'clock  ir. 
the  morning  April  8,  1947,  whether  there  had  beer 
any  operation  or  not  ?  A.     He  might  have. 

Q.     It  is  your  opinion  that  he  would  I 


I  think  he  would. 

From  what  do  you  think  he  would  have  died  1 

Embolism. 

What  would  have  caused  it  ? 

Thrombosis. 

When  did  he  have  thrombosis? 

I  think  he  had  it  before  this  operation.  [93] 

What  evidence  do  you  have  for  that  conch 


A 
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A 
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A 
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A 
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sion  1 

A.     I  don't  have  any  except  this  record. 
Mr.  Merrill:     That  is  all. 
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Redirect  Examination 

By  Mr.  Davis : 

Q.     Counsel  examined  you  about  post-operative 

jleaths,  and  in  his  examination  indicated  that  hernia 

post-operative  deaths  were  not  rare  and  asked  you 

about  a  statement  concerning  Mavo's  to  the  effect 

i  . 

(that  there  was  five  times  more  post-operative  deaths 

following  hernia  operations  than  there  was  following 

something  else.  Now,  Doctor,  would  that  determine 

anything  unless  you  know  the  number  of  hernia 

operations  ?  A.     No. 

Q.  What  is  the  ratio  between  operations  for  her- 
nia and  appendicitis,  is  hernia  more  common? 

A.     I  can't  answer  that  now. 

Q.  Do  you  know  how  many  millions  of  hernia 
operations  are  performed? 

A.     That  depends  on  the  type  of  operations. 

Q.  And  the  question  of  rarity  of  death  following 
those  operations  would  depend,  not  upon  the  percen- 
tage of  some  other  disease  but  on  the  number  of  her- 
nia cases  as  a  total  and  the  number  of  deaths,  and 
that  would  determine  the  total  would  it  not,  that  is, 
it  would  determine  the  total  percentage.  [94] 

A.    Yes,  sir. 

Mr.  Davis :     That  is  all. 

Recross-Examination 
By  Mr.  Eberle: 

Q.  Post-operative  pulmonary  embolism  is  more 
!  likely  to  occur  in  older  than  in  younger  aged  persons. 

A.    That  is  right. 
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Q.     You  know  that  Mr.  Wilson  was  sixty-one. 
A.     Yes,  sir. 

Q.  He  would  be  more  predisposed  to  it  than  a  man 
thirty  or  forty.  A.     Yes,  sir. 

Q.  The  reason  that  post-operative  embolisms  are 
more  in  hernia  cases  than  in  appendectomy  cases  is 
because  appendectomy  occurs  earlier  in  life. 

A.     That  is  true. 

Mr.  Eberle :     That  is  all,  Doctor. 

Mr.  Davis:  May  the  Doctor  be  excused  froir> 
further  attendance? 

The  Court:  Unless  counsel  want  him  to  stay  | 
think  the  Doctor  should  be  allowed  to  go. 

Mr.  Davis:     Plaintiff  rests. 

DR.  MELVIN  M.  GRAVES 

Called  as  a  witness  by  the  defendant,  after  beii 
first  duly  sworn,  testifies  as  follows:  [95] 

Direct  Examination 

By  Mr.  Eberle : 

Q.     How  long  have  you  been  in  Pocatello  ? 

A.     About  one  and  a  half  years. 

Q.     State  briefly  your  formal  education. 

A.  BA  Western  Reserve  University  and  MD  i 
Harvard  Medical  School.  I  have  had  about  eigi 
years  hospital  training  experience  limited  solely  1 
surgery. 

Q.  Have  you  specialized  in  surgery  for  eigl 
years?  A.     Yes,  sir. 
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Q.  Are  you  a  fellow  in  the  American  College  of 
Surgeons?  A.     Yes,  sir. 

I   Q.     Certified  by  the  American  Board  of  Surgery? 
!   A.     Yes,  sir. 

Q.  Are  you  the  only  Doctor  in  Pocatello  so  certi- 
iiecl  ?  A.     So  far  as  I  know. 

Q.  You  have  had  practical  experience  in  hernior- 
rhaphy ? 

A.     I  am  a  general  surgeon  and  do  a  lot  of  hernias. 

Q.  During  those  years  and  while  you  were  an 
interne  what  experience  have  you  had  with  pulmo- 
nary embolism  ? 

A.     I  have  seen  quite  a  few  such  cases. 

Q.  Have  you  made  a  study  of  the  cause  and  effect 
of  emboli?  A.     Yes,  sir. 

Q.     Also  the  statistics  as  to  their  occurrences. 

A.     Yes,  sir.  [96] 

Q.  Doctor,  will  you  tell  us  briefly  a  surgeon's  at- 
titude toward  any  sort  of  embolism  as  to  whether  it 
is  expected,  anticipated  and  reasonably  foreseen? 

A.  It  is  one  of  the  complications  which  a  surgeon 
may  encounter  in  following  major  surgery. 

Q.  Is  it  the  principal  cause  of  post-operative 
deaths  ? 

A.  You  mean  by  that,  all  post-operative  deaths — 
I  would  rather  alter  that  to  limit  it  to  hernia. 

Q.    Well,  limit  it  to  hernia. 

A.  It  is  the  most  common  cause  in  hernia  opera- 
tions. 

Q*  Are  there  any  precautions  to  avoid  or  prevent 
post-operative  embolism  ?  A.     Yes,  there  are. 
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Q.     State  generally  what  they  are. 

A.  Early  ambulation ;  getting  the  patient  up  soon 
after  surgery  so  he  is  not  bedfast. 

Q.  Pre-operative  procedure  I  referred  to  in  par- 
ticular. 

A.  Well,  there  are  certain  clinics  where  rathei 
radical  type  of  treatment  is  done,  that  is  ligation  ol 
femur  veins  in  both  legs  on  all  patients  in  the  older 
age  group  who  are  subject  to  any  major  surgery. 

Q.  Are  you  familiar  with  the  percentage  of  cases 
in  all  age  groups,  of  post-operative  deaths  resulting 
from  pulmonary  embolism  ? 

A.  In  large  hospitals  where  such  statistics  can 
be  gathered  [97]  approximately  one  in  eight  or  nini 
hundred. 

Q.     That  is  major  surgery  of  any  kind. 

A.     Yes,  sir. 

Q.  What  could  you  say  as  to  a  surgeon  commeno 
ing  surgical  procedure  as  to  whether  he  could  ree 
sonably  foresee  pulmonary  embolism  in  any  surgice 
procedure  ? 

A.  It  is  something  every  surgeon  undertaking  a; 
operation  knows  might  happen  and  hopes  won 't  haj 
pen. 

Q.     It  is  reasonably  foreseeable  in  any  operation 

A.    I  think  that  is  a  fair  statement,  yes,  sir. 

Q.     What  are  the  statistics  with  reference  to  he 
nia  operations  % 

A.  The  present  mortality  rate  for  all  hernias 
well-run  institutions  should  run  one  and  a  half 
two  per  cent  mortality — should  be  below  that — ar. 
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lover  half  of  those  will  be  due  to  pulmonary  embolism. 

Q.     Over  fifty  per  cent  of  post-operative  deaths 

in  hernia  cases  are  due  to  pulmonary  embolism  ? 

A.     Yes,  sir. 
i 

Q.     What  effect  does  the  age  group  have  upon  the 

jexpectancy  of  death  from  pulmonary  embolism  in 

hernia  operations'? 

A.  The  expectancy  is  much  greater  in  older  age 
groups. 

Q.  What  about  a  person  sixty-one  years  old,  what 
about  that  age  group  ? 

A.  It  would  be  four  or  five  times  more  than  in  the 
third  decade.  [98] 

Q.  A  surgeon  would  expect  four  or  five  times  as 
'  great  a  number  of  embolisms  in  that  age  group  than 
'in  the  younger  group?  A.     Yes. 

Q.  Where  is  the  most  prevalent  origin  of  embolus 
:  that  might  result  in  pulmonary  embolism  % 

A.     The  best  information  gathered  from  autopsy 

i  statistics  seem  to  point  to  the  lower  veins.  In  the  calf 

:  muscles ;  the  tibia  which  is  the  bone  between  the  knee 

and  the  ankle,  that  is  the  most  prevalent — the  place 

where  the  thrombi  arises. 

Q.     Can  they  arise  from  immobilization? 

A.    Yes,  sir,  they  can. 

Q.     Regardless  of  surgery? 

A.    Yes,  sir,  that's  right. 

Q.  In  post-operative  procedure  or  treatment  is 
|  the  use  of  opiates  common?  A.     Yes,  sir. 

Q.    And  sedatives.  A.     Yes,  sir. 

Q.    What  does  sedatives  do  to  a  person — a  patient  ? 
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A.  It  allays  pain  and  depresses  centers  of  the 
nerve  system. 

Q.     And  brings  about  relaxation? 

A.     Yes,  sir. 

Q.  What  does  it  do  to  the  breathing  where  a  perH 
son  is  under  [99]  opiates? 

A.  It  tends  to  slow  the  respiration  if  it  was  an 
opium. 

Q.  Did  you  examine  the  hospital  record  in  this 
case  ?  A.     I  did,  I  think  it  was  pantopon. 

Q.     What  effect  would  that  have  as  to  relaxation \ 

A.  That  might  produce  considerable  relaxation 
and  tends  to  slow  the  respiration. 

Q.  What  happens  with  reference  to  secretion  ano 
mucous  draining  to  the  trachea  where  a  person  ii 
under  that  type  of  opiate  and  sedative  ? 

A.  It  may  tend  to  run  down  the  trachea  more  thaii 
if  the  patient  was  awake. 

Q.  Is  that  the  common  and  natural  procedure  am: 
consequence  in  case  of  opiates  following  surgery? 

A.     Yes,  sir. 

Q.     Doctor,  will  you  explain  snoring  ? 

A.  It  is  caused  by  a  relaxation  of  the  jaw  muscle 
which  allows  the  mouth  to  open.  Usually  it  is  assc 
ciated  with  an  obstruction  in  the  nasal  cavity  and  tr. 
passing  of  air  in  this  manner  causes  the  soft  palat 
to  vibrate  and  the  tongue  may  also  drop  backwai 
which  contributes  to  the  noise. 

Q.     Would  that  increase  or  decrease  the  mucoi 
draining  to  the  trachea?  [100] 

A.     It  has  been  my  observation  that  most  patien 
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who  have  been  breathing  that  way,  they  tend  to  have 
a  dry  mouth  because  the  air  is  not  going  through  the 
nasal  passage  which  is  a  humidifier  and  gets  moisture 
in  the  air. 

Q.  When  a  person  isn't  under  opiates  and  this 
mucous  drains  down  the  trachea  what  does  he  do? 

A.     He  wakes  with  a  start  and  tries  to  cough  it  up. 

Q.     When  he  isn't  asleep  ? 

A.    He  coughs  it  up. 

Q.     That  is  the  mechanism  to  clear  the  trachea  ? 

A.     That's  right. 

Q.  When  he  is  under  opiates  that  continues  to 
drain?  A.     Yes,  sir. 

,    Q.     The  mechanism  for  bringing  it  up  isn't  work- 
ing ?  A.     It  may  not. 

Q.     Because  of  his  being  under  the  opiate. 

A.     That's  right,  that  may  contribute  to  it. 

Q.  When  he  wakes  what  is  the  post-operative 
treatment  as  to  advising  the  patient  what  to  do  ? 

A.  To  turn  this  patient  from  side  to  side  and  en- 
courage the  patient  to  cough  this  material  up. 

Q.    And  what  happens  if  that  is  not  done  ? 

A.  This  mucous  may  get  to  the  smaller  bronchi — 
the  smaller  air  passage  and  it  may  lead  to  atelectasis. 

Q.    What  is  that?  [101] 

A.    It  is  a  collapse  of  the  lung. 

Q.    And  results  in  what  ? 

A.  You  have  a  very  ill  patient  and  they  may,  if 
infection  develops  on  top  of  the  atelectasis,  they 
may  die. 

Q.    It  is  proper  procedure  to  urge  them  to  cough 
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and  bring  up  the  mucous?  A.     That  is  right. 

Q.  Did  you  check  the  hospital  record  here,  ex- 
hibit?? 

A.     I  checked  a  photographic  replica  of  it. 

Q.  Can  you  tell  from  that  record  when  Mr.  Wil- 
son started  to  deteriorate  ? 

A.  It  appears  that  about  12:30  the  respiration 
seemed  to  change  in  character  and  become  irregular 
and  cyanosis  was  noted  at  that  time.  That  is  ap- 
parently when  the  major  trouble  started. 

Q.  From  an  examination  of  that  record,  exhibit 
7,  could  you  ascertain  the  cause  of  Mr.  Wilson's 
death?  A.     No,  I  couldn't, 

Q.  Assuming  that  he  died  at  five  a.m.  April  8, 
1948,  in  the  light  of  that  record,  from  what  cause 
could  he  have  died  ? 

A.     He  could  have  died  from  cerebro  vascular i 
thrombosis,  —  embolism ;  coronary  thrombosis,  em- 
bolism or  pulmonary  embolism. 

Q.     Acute  heart  failure?  [102] 

A.     That  is  possible. 

Q.  Could  the  cause  of  his  death  be  determined 
other  than  by  autopsy? 

A.     In  my  opinion,  no. 

Q.  When  immobilization  takes  place  for  any  pe- 
riod of  time  just  state  in  a  general  way  the  effect 
upon  the  circulatory  system  will  you  Doctor,  can 
you  give  the  process  of  building  up  an  embolism  oi 
thrombus  if  it  has  a  tendency  to  do  that  ? 

A.     Of  course,  immobilization  means  putting  i 
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person  at  rest,  bed  rest,  and  such  a  situation  leads 

to  stasis  of  the  blood. 

Q.     What  do  you  mean  by  stasis  % 

A.  The  blood  slows  down  in  the  rate  of  flow,  or 
stops  flowing.  This  creates,  particularly  in  the  veins 
of  the  leg — and  the  reason  for  this  is  the  return  of 
blood  from  the  lower  extremities  is  not  a  simple 
process,  it  is  necessary  that  the  lower  extremities  be 
moving,  tracting  of  the  muscles  helps  to  propel  the 
blood  to  the  heart.  If  you  have  a  patient  in  bed  this 
rate  of  flow  may  slow  down  and  it  may  stagnate. 

Q.  Where  surgery  is  performed  what  effect  does 
that  have  on  stagnation  in  the  abdominal  and  pelvic 
region  and  the  lower  extremities. 

A.  You  have  to  give  some  form  of  anesthesia  to 
place  that  patient  at  rest  and  during  that  time  the 
circulation  [103]  becomes  poor. 

Q.     It  slows  the  circulation.  A.     Yes,  sir. 

Q.  What  does  slow  circulation  do  with  reference 
to  being  a  factor  in  the  creation  of  emboli  % 

A.  It  is  a  major  contributing  factor.  If  there  is 
a  slight  defect  in  the  lining  of  the  vessel,  which  is 
common  in  older  people,  this  slow  moving  blood  is 
much  more  likely  to  clot  at  that  point. 

Q.  Suppose  there  is  a  thrombosis,  what  effect 
does  the  stagnation  of  the  blood  and  immobilization 
have  on  that  breaking  % 

A.  Stagnation  allows  that  clot  to  build  up  and 
become  larger. 

Q.    And  then  break  away. 

A.    In  the  direction  of  the  heart  until  it  gets  to 
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the  next  major  branch.  It  is  like  a  network  of  rivers 
and  creeks,  a  clot  is  created  at  a  certain  point  and 
then  this  will  and  does  go  back  to  the  next  largest 
tributary  of  the  system.  It  gets  into  the  circulation 
or  the  circulatory  system. 

Q.     A  thrombosis  is  attached  to  a  major  vessel? 

A.     Sometimes  loosely  attached. 

Q.    What  causes  it  to  break  away? 

A.     Muscular  activity. 

Q.  Doctor,  what  about  the  condition  of  the  venous 
system  [104]  being  a  separate  disease  entity? 

A.     I  don't  see  what  you  mean. 

Q.     Is  it  a  co-existing  condition? 

A.  Well,  it  is  one  of  the  systems  of  the  body  thai 
has  disease  processes. 

Q.  Tell  us.  Doctor,  about  the  disease  process  h 
the  veins  that  is  a  co-existing  condition  with  sun 
gical  procedure  ? 

A.     If  I  understand  you — an  individual  may  hav 
little  plaques  in  these  veins  and  you  put  him  in  be^f 
for  any  reason — for  a  major  operation  or  anything 
you  immobilize  him ;  that  leads  to  a  stasis  of  the  bloo 
in  these  veins  which  may  lead  to  thrombosis  at  th 
site  of  this  abnormality  in  the  vessel  wall.  It  ever 
tually  gets  back  to  this  next  major  tributary  as  I  sai 
and  at  sometime  with  what  is  characterized  as  a  s<4 
vere  muscular  strain  this  clot  breaks  off  and  goes  ini ' 
the  general  circulation ;  it  gets  into  a  vessel  that  su] 
plies  the  lung  and  if  it  is  large  enough  to  occluc 
this  vessel  the  patient  dies ;  if  it  is  smaller  and  goes 
a  smaller  vessel  of  the  lung  he  may  cough  up  bloo 
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Q.  Can  this  })e  designated  as  a  disease  process  of 
the  veins?  A.     Of  the  venous  system. 

Q.  That  is  co-existing  at  the  time  of  the  surgical 
| procedure?  A.     Yes,  sir. 

Q.  Can  there  be  a  thrombosis  or  clot  remain  after 
surgical  operation  that  is  not  torn  loose  but  remains 
!in  the  [105]  vessel  itself?  A.     Yes,  sir. 

Q.     That  can  be  loosened  later  ? 

A.     Ordinarily  when  a  clot  remains  for  any  length 

t  of  time  it  undergoes  reorganization  as  we  say.  It  be- 

!  comes  definitely  attached  to  the  vessel  and  new  blood 

vessels  grow  into  it.  That  makes  new  small  A^essels 

through  that  clot. 

Q.     But  it  could  break  away? 

A.    Within  a  certain  length  of  time. 

Q.     A  year? 

A.  I  would  say  that  is  a  little  long.  I  would  say 
not  over  three  or  four  months. 

Q.  Following  herniorrhaphy,  in  your  opinion, 
would  death  following  an  embolism  be  the  result  of 
the  herniorrhaphy?  A.     Yes,  I  think  it  would. 

Q.     Explain  why  ? 

A.  If  a  man  has  an  inguinal  hernia  and  on  physi- 
cal examination  you  find  he  is  in  reasonably  good 
health ;  you  admit  him  to  the  hospital,  you  admit  him 
for  operative  treatment ;  you  are  going  to  repair  it  by 
surgery ;  that  is  the  disease  for  which  he  is  admitted 
to  the  hospital.  If  he  dies  from  some  secondary  event 
the  hernia  for  which  he  is  admitted  is  the  principal 
cause  of  death  and  the  terminal  event  is  a  contribut- 
ing cause  of  death. 
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Q.     Would  any  effect  that  was  dependent  upo 
the  venous  system  [106]  be  incidental  to  that  surgical 
procedure  ?  A.     Yes. 

Q.     And  co-existing  with  it  ?  A.     Yes.  sir. 

Q.  Under  those  conditions  would  you  say  that  the 
hernia  was  the  contributing  cause? 

A.  I  would  say  it  is  the  principal  cause ;  no  hernia 
no  death.  If  it  had  not  been  that  he  was  admitted  tc 
the  hospital  for  treatment  for  hernia  he  would  not 
have  died. 

Mr.  Eberle :     I  believe  that  is  all. 
By  Mr.  Merrill : 

Direct  Examination 

Q.     Doctor,  assuming  that  the  man  died  of  pul 
monary  embolism — withdraw  that  please — Doctor 
understood  you  to  say  you  studied  the  chart  and  th 
deposition  of  Doctor  Gill  ?  A.     Yes,  sir. 

Q.  From  such  information  as  you  were  able  I 
get  from  that  study  one  cannot  say  that  he  died  fror 
pulmonary  embolism,  is  that  right  % 

A.     I  cannot  say  that. 

Q.  Would  you  say  that  the  average  practitione 
would  be  able  to  say  that;  one  skilled  in  surgerj 
would  he  be  able  to  say  that  1 

A.  In  my  opinion  it  would  be  necessary  to  ha\i 
an  autopsy. 

Q.  If  he  died  from  pulmonary  embolism,  woul 
the  operation  [107]  for  hernia  twenty  hours  earln 
be  a  contributing  cause? 

A.     In  my  opinion  it  would  be  the  chief  cause. 
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Q.  If  there  had  been  no  hernia  there  would  have 
been  no  operation  ?  A.     That  is  right. 

Q.  If  there  was  no  operation  there  would  be  no 
embolism.  A.     That  is  right. 

Q.  If  there  had  been  no  embolism  there  would 
have  been  no  death  %  A.     That  is  right. 

Q.     So  death  was  directly  caused  by  the  hernia? 

A.     That  is  my  opinion. 

Q.     Hernia  was  a  bodily  infirmity? 

A.     That  is  right. 

Mr.  Merrill:     That  is  all. 

Mr.  Davis :     No  questions. 

Mr.  Eberle:  I  would  like  to  have  published  the 
deposition  of  Doctor  Beeman,  Doctor  Swindell ;  Doc- 
tor Pittenger  and  Doctor  James  L.  Stewart. 

Mr.  Davis :  They  can  be  considered  as  read  from 
the  witness  stand,  as  far  as  I  am  concerned. 

The  Court:  Then  it  will  be  understood  that  the 
Court  Reporter  can  copy  them  into  the  record. 

Mr.  Merrill:  With  like  effect  as  if  read  at  [108] 
this  time  and  as  if  the  witness  was  on  the  stand. 

The  Court:  It  will  be  understood  that  the  Court 
reporter  can  copy  them  into  the  record  with  that 
effect,  Mr.  Merrill. 

Mr.  Davis:  We  haven't  made  any  objections 
throughout  the  depositions. 

The  Court:  And  you  have  read  the  depositions, 
Mr.  Davis? 

Mr.  Davis:  Yes,  Your  Honor,  arid  I  waive  any- 
objection  to  any  one  of  those  questions. 
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DR.  JOSEPH  BEEMAN 

After  being  first  duly  sworn,  testifies  as  follows  on 
behalf  of  the  defendant. 


Direct  Examination 

By  Mr.  Eberle : 

Q.     Will  you  state  your  name  ? 

A.     Joseph  Beeman. 

Q.     Where  do  you  reside? 

A.     Boise,  Idaho. 

Q.     And  your  profession  ? 

A.     Physician  and  surgeon. 

Q.  State  generally  your  formal  qualifications 
your  education  ? 

A.  I  graduated  from  the  University  of  Oregoii 
Medical  School  in  1937.  I  have  had  post  graduatt 
training  in  pathology.  [109]  I  am  a  certified  specialise 
in  pathology,  certified  by  the  American  Board  d 
Pathology  and  a  member  of  the  American  College  a 
Pathologists. 

Q.     You  are  licensed  to  practice  medicine  in  Idaho 

A.     Yes,  sir. 

Q.     Were  you  an  instructor  in  pathology  at  Or< 
gon?  A.     Yes,  sir,  1939  to  1946. 

Q.     Did  you  practice  pathology  in  Oregon  ? 

A.     Yes,  sir.   . 

Q.     During  what  period  did  you  practice  pat] 
ology  in  Oregon?  A.     1937  to  1946. 

Q.     You  came  to  Idaho  in  1946? 

A.     Yes,  sir. 
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Q.     And  since  then  you  have  practiced  in  Boise  ? 

A.     Yes,  sir. 

Q.  What  official  position  do  you  hold  here  in 
Boise  % 

A.  Attending  pathologist  at  St.  Lukes  and  con- 
sulting pathologist  at  the  Veterans  Administration, 
Boise. 

Q.  Since  1946  have  you  performed  any  autopsies 
in  southern  Idaho  %  A.     Yes,  sir. 

Q.  About  what  percentage  of  the  autopsies  have 
!  you  performed  in  Boise  % 

A.     I  would  say  about  sixty  per  cent.  [110] 

Q.     Of  all  autopsies  performed. 

A.  Yes,  sir,  in  Boise,  in  other  communities  I  am 
not  familiar. 

Q.  Now,  Doctor,  can  you  give  us  the  approximate 
number  you  have  had  since  you  have  been  in  Boise  ? 

A.  Probably  between  a  hundred  and  a  hundred 
fifty. 

Q.    Autopsies.  A.    Yes,  sir. 

Q.    You  have  also  done  autopsies  elsewhere '? 

A.    Yes,  sir. 

Q.     Give  the  approximate  number? 

A.     Something  over  two  thousand. 

Q.  Have  you  read  the  deposition  of  Dr.  O.  F. 
Call,  taken  in  this  case  % 

A.    I  have  read  it,  yes,  sir. 

Q.  And  have  you  examined  the  hospital  record 
referred  to  in  this  deposition,  as  exhibit  A  % 

A.    Yes,  sir. 
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Q.  Now,  Doctor,  will  you  briefly  describe  what  is 
known  as  embolism? 

A.  An  embolism  is  the  plugging  of  a  hole  or  the 
hole  in  an  artery  due  to  foreign  materials  or  due  to 
fragments  of  blood  clot  which  arises  in  another  pri 
mary  source. 

Q.     And  what  is  a  pulmonary  embolism  1 

A.  A  pulmonary  embolism  is  the  plugging  of  the 
hole  in  the  [111]  pulmonary  arteries  by  a  foreign 
material  or  blood  clot  which  arises  from  some  other 
source.  The  pulmonary  arteries  are  the  large  blood 
vessels  leading  from  the  heart  to  the  lungs  supplying 
the  lungs  with  blood. 

Q.  Can  you  distinguish  for  us  embolism  and 
thrombosis'?  A.     Yes,  sir. 

Q.     Do  so. 

A.  Well,  a  thrombus  is  a  clot  of  blood  inside  a 
blood  vessel  during  life;  an  embolus  is  a  portion  of 
this  blood  clot  or  other  foreign  material  which  is  set 
loose  in  the  blood  stream  and  travels  through  the 
blood  stream.  In  other  words,  a  thrombus  is  a  clot  in 
the  vessel  wall,  whereas,  an  embolus  is  a  moving  par- 
ticle of  this  clot  or  other  foreign  body. 

Q.  Is  the  symptomatology  similar  in  the  case  of 
death  of  pulmonary  embolism  and  death  as  a  result 
of  coronary  thrombosis  1 

A.  The  symptoms  of  death  from  pulmonary  em- 
bolism and  death  from  coronary  thrombosis  may  be* 
quite  similar. 

Q.  Doctor,  is  the  case  of  post-operative  death  oc- 
curring approximately  twenty  hours  after  surgery, 
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n  your  opinion,  can  it  be  determined  whether  such 
leath  occurred  as  a  result  of  pulmonary  embolism  or 
oronary  thrombosis  without  an  autopsy? 

A.     In  my  opinion  it  cannot.  [112] 

Q.     Does  a  pulmonary  embolism  originate  in  the 
;  venous  portion  of  the  vascular  system  ? 

A.     Yes,  sir. 

Q.  State  just  how  pulmonary  embolism  arises  in 
ihe  venous  system,  will  you  Doctor  ? 

A.  A  pulmonary  embolism  arises  in  the  venous 
system  either  by  introduction  of  foreign  material 
such  as  oil  or  air  into  the  venous  circulation  or  due 
CO  disease  of  the  venous  circulation,  caused  by  stag- 
nation of  blood,  infection  or  injury;  blood  clots  in 
Ithe  venous  system  with  a  resulting  venous  thrombus ; 
particles  of  this  thrombus  or  blood  clot  in  the  venous 
System  become  detached  and  travel  through  the  veins 
to  the  right  side  of  the  heart  and  from  there  are  pro- 
pelled into  the  pulmonary  arteries  causing  a  blocking 
of  these  arteries,  or  pulmonary  embolism. 

Q.  Assuming,  Doctor,  that  Harry  H.  Wilson,  re- 
ferred to  in  the  deposition  of  Dr.  O.  F.  Call,  died  of 
;a  pulmonary  embolism  approximately  twenty  hours 
after  a  hernia  operation,  referred  to  in  said  deposi- 
tion, which  took  place  on  April  7, 1947.  In  your  opin- 
ion would  prior  surgery,  referred  to  in  said  deposi- 
;  tion,  including  a  hernia  operation  upon  the  man  have 
'any  effect  upon  such  a  pulmonary  embolism? 

A.     In  my  opinion,  yes. 

Q.    In  what  way  ? 

A.    For  the  reason  that  an  operation  for  intestinal 
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obstruction  [113]  and  repair  of  the  hernia  could 
easily  have  caused  a  venous  thrombus  at  that  time, 
and  the  hernia  operation  on  April  7,  1947,  may  have 
been  the  exciting  factor  in  causing  this  venous  throm- 
bus to  break  down  and  form  a  pulmonary  embolism. 

Q.  Doctor,  in  your  opinion  is  a  pulmonary  em- 
bolism a  probable  result  of  a  hernia  operation? 

A.  Yes,  sir,  a  pulmonary  embolism  may  be  an- 
ticipated and  expected  following  a  hernia  operation 
or  any  other  abdominal  surgery. 

Q.  Doctor,  in  your  opinion  can  a  pulmonary  em- 
bolism come  from  immobilization  at  the  time  of  the 
surgical  procedure? 

A.  Yes,  sir,  for  the  reason  that  immobilization 
during  and  following  surgical  procedure,  as  well  as 
the  effect  of  the  anesthetic  tends  to  cause  stagnation 
of  the  blood  in  the  veins — in  the  venous  system  and 
this  stagnation  is  one  of  the  major  causes  of  venous 
thrombus  and  venous  thrombus  is  likewise  the  major 
cause  of  pulmonary  embolism. 

Q.  Doctor,  where  a  hernia  operation  has  been 
skillfully  performed,  in  your  opinion,  would  a  pul- 
monary embolism  be  a  natural  result  of  the  immo- 
bilization incident  to  the  surgical  procedure  ? 

A.     Yes,  sir. 

Q.  Just  explain  in  what  way  such  result  would 
be  a  natural  consequence  ? 

A.  The  immobilization  of  the  patient  with  result- 
ing stagnation  [114]  of  blood  may  in  itself  cause 
venous  thrombus  with  resultant  pulmonary  em- 
bolism. 
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Q.  Now,  Doctor,  referring  to  the  hospital  chart 
or  record  marked  exhibit  "A"  and  from  an  exam- 
ination of  the  hospital  record  marked  "a"  when  did 
the  process  which  terminated  in  death  commence? 

A.  The  nurse's  notes,  beginning  at  12:30  a.m. 
Tuesday,  April  8,  1947,  indicated  that  at  that  time 
the  patient  became  cyanotic,  had  irregular  respira- 
tion and  from  this  time  until  his  death  at  4:45  a.m. 
the  nurse's  notes  indicate  the  patient  progressed  into 
death. 

Q.  Doctor,  from  an  examination  of  the  hospital 
record  exhibit  "A"  can  one,  in  your  opinion,  reason- 
ably conclude  that  death  was  a  result  of  pulmonary 
embolism  ? 

A.  From  an  examination  of  the  record  Exhibit 
"A,"  in  my  opinion,  I  cannot  conclude  the  cause  of 
death,  whether  from  pulmonary  embolism  or  other 
causes. 

Q.  Can  you  conclude  from  an  examination  of  ex- 
hibit "A"  that  Harry  H.  Wilson  died  of  a  pulmonary 
embolism  ?  A.     No. 

Q.  Now,  Doctor,  in  your  opinion,  is  post-opera- 
tive pulmonary  embolism  reasonably  foreseeable  ? 

A.     Yes,  sir. 

Q.  It  is  sufficiently  foreseeable  that  precautions 
are  taken  to  avoid  it?  A.     Yes,  sir.  [115] 

Q.  Assuming  the  facts  stated  in  the  deposition  of 
Doctor  Call,  and  in  the  hospital  record  exhibit  "A" 
to  be  true,  and  that  Harry  H.  Wilson  died  about  five 
o'clock  a.m.  on  April  8,  1947,  of  a  pulmonary  embo- 
lism, in  your  opinion,  was  such  an  embolism,  under 
such  circumstances  reasonably  foreseeable? 
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A.  Yes,  under  the  facts  as  given,  a  pulmonary 
embolism  should  have  been  looked  for  and  antici- 
pated. 

Q.  Now,  Doctor,  is  a  post-operative  pulmonary 
embolism  a  natural  result  on  consequence  of  surgical 
procedure  or  immobilization? 

A.  Assuming  skillful  surgery  without  a  large 
amount  of  manipulation  and  injury,  the  pulmonary 
embolism  is  a  result  of  co-existing  disease  process  in 
the  venous  system  and  a  natural  result  of  surgery  or 
immobilization. 

Q.  Now,  Doctor,  in  case  of  inguinal  hernia  where 
the  operation  was  skillfully  performed  without  any 
unusual  incident,  the  operation  being  very  smooth, 
would  there  be  any  large  amount  of  handling  or  in- 
jury such  as  you  mentioned  above?  A.     No. 

Q.  Doctor,  assuming  the  facts  in  the  deposition 
of  Doctor  Call  and  the  hospital  record  exhibit  "A" 
to  be  true,  and  that  Harry  H.  Wilson  died  of  a  pul- 
monary embolism  at  five  o'clock  a.m.  April  8,  1947, 
would  such  an  embolism  be  anticipated  under  such 
circumstances  ? 

A.  Yes,  sir,  in  any  surgical  procedure  a  pulmon- 
ary embolism  [116]  should  be  anticipated. 

Q.  Now,  Doctor,  is  a  post-operative  pulmonary 
embolism  accidental? 

A.  In  my  opinion  post-operative  pulmonary  em- 
bolism is  not  accidental  for  the  reason  that  it  arises 
from  a  diseased  process  of  the  venous  system  and  is 
anticipated. 

Mr.  Eberle :     That  is  all,  thank  you,  Doctor. 
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DR.  O.  F.  SWINDELL, 

Called  as  a  witness  by  the  defendant,  after  being- 
first  duly  sworn,  testifies  as  follows: 

Direct  Examination 

By  Mr.  Eberle : 

Q.     State  your  name  ?  A.     O.  F.  Swindell. 

Q.     You  reside  at  Boise  1  A.     Yes,  sir. 

Q.     And  your  profession?  A.     Medicine. 

Q.  You  are  licensed  to  practice  medicine  in  the 
State  of  Idaho.  A.     Yes,  sir. 

Q.     State  briefly  your  formal  qualifications  % 

A.     My  education  and  so  forth,  you  mean. 

Q.    Yes. 

A.  Graduated  from  Jefferson  Medical,  Philadel- 
phia, in  1926.  Served  two  years  in  the  Philadelphia 
General  Hospital  and  came  to  Idaho  in  1928,  entered 
the  practice  with  Dr.  [117]  E.  Laubaugh  and  prac- 
ticed with  him  until  1933  and  since  that  time  I  have 
practiced  internal  medicine  in  my  own  office  in  Boise. 

Q.  You  are  practicing  internal  medicine,  special- 
izing in  that?  A.     Yes,  sir. 

Q.  You  have  been  Chief  of  Staff  at  St.  Luke's 
hospital  ? 

A.     Yes,  sir,  two  or  three  years  during  the  war. 

Q.     It  was  about  1942  to  1945. 

A.  I  think  that  is  right  and  I  was  also  president 
of  the  State  Medical  Association  at  one  time. 

Q.  Have  you  read  the  deposition  of  Dr.  Call  in 
this  case  ?  A.     Yes,  sir. 

Q.     Have  you  examined  the  hospital  record  re- 
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f erred  to  in  the  deposition  of  Dr.  Call's  as  exhibit 

"A"?  A.     Yes,  sir. 

Q.  Doctor,  can  you  describe  briefly  and  in  as 
much  lay  language  as  possible  the  nature  and  de- 
scription of  pulmonary  embolism  ? 

A.  Pulmonary  embolism  is  the  result  of  a  blood 
clot  which  becomes  free  in  the  blood  stream  and  is 
carried  to  the  lungs  by  way  of  the  heart  to  the  pul- 
monary artery,  lodging  in  a  vessel  in  the  involved 
lung.  I  might  qualify  that  by  saying  that  a  clot  or 
other  foreign  body.  Anything  can  produce  it  besides 
a  clot. 

Q.  Doctor,  can  you  tell  us  briefly  about  a  throm- 
bus or  thrombosis  % 

A.  A  thrombus  is  a  clot,  a  blood  clot  which  forms 
within  a  [118]  vessel  resulting  in  an  obstruction  of 
the  vessel  at  the  site  of  its  formation. 

Q.  Is  there  any  substantial  difference  in  the 
symptomatology  of  a  pulmonary  embolism  and  a 
thrombus  %  A.     No. 

Q.  The  embolism  arises  in  the  venous  system,  is 
that  correct  % 

A.  Yes,  it  could  arise  in  the  venous  system  or 
arterial  system  or  it  may  arise  in  the  heart. 

Q.  All  pulmonary  embolisms  arise  in  the  venous 
system,  is  that  right  % 

A.  Or  the  right  side  of  the  heart  which  is  theoreti- 
cally a  part  of  the  venous  system. 

Q.  Can  you  distinguish  between  coronary  throm- 
bosis and  pulmonary  embolism  % 

A.     Both  conditions  produce  obstruction  to  the 
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involved  vessel.  In  a  pulmonary  embolism  the  in- 
volved vessel  is  in  the  lung  in  coronary  thrombosis 
the  embolism  is  in  one  of  the  coronary  vessels  of  the 
heart.  Symptomatically  they  are  difficult  to  distin- 
guish. 

Q.  Can  you  tell  the  difference  in  the  origin  of 
the  clot  in  those  two,  coronary  thrombosis  and  pul- 
monary embolism? 

A.  In  coronary  thrombosis  the  clot  originates  in 
the  coronary  artery ;  in  pulmonary  embolism  the  clot 
originates  either  in  the  heart  or  in  the  venous  system. 

Q.  Can  you  describe  briefly  how  and  in  what 
manner  embolism  [119]  originates  in  the  venous  sys- 
tem? 

A.  When  the  embolus  originates  in  the  venous 
system  there  is  first  formed  a  thrombus ;  portions  of 
this  thrombus  break  off  and  float  free  in  the  blood 
stream  producing  an  ambolus. 

Q.  Can  these  particles  break  loose  as  an  incident 
to  surgical  procedure  ?  A.    Yes,  sir. 

Q.     That  would  be  due  to  trauma  or  ligation  ? 

A.  Due  to  a  number  of  factors,  one  is  trauma  from 
surgery,  another  is  immobilization  of  the  patient  in 
bed,  other  contributing  factors  are  the  age  of  the  pa- 
tient and  his  general  condition  at  the  time  of  the 
operative  procedure. 

Q.  Now,  Doctor,  is  pulmonary  embolism  a  rea- 
sonably foreseeable  thing?  Is  pulmonary  embolism 
reasonably  foreseeable  from  surgical  procedure  and 
immobilization  ? 
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A.  Any  patient  who  is  operated  on  presents  a  po- 
tential case  for  pulmonary  embolism. 

Q.  When  you  mention  operations  you  include 
operations  for  hernia. 

A.     Any  kind  of  operation. 

Q.  Would  the  same  be  true  of  immobilization  as 
incident  to  surgical  procedure? 

A.  Yes,  immobilization  predisposes  to  the  forma- 
tion of  thrombi  and  emboli.  [120] 

Q.  In  your  opinion  pulmonary  embolism  is  a  risk 
or  hazard  in  every  case  of  surgical  procedure  or 
immobilization?  A.     Yes,  sir. 

Q.  Is  there  any  preventative  to  prevent  or  miti- 
gate pulmonary  embolism?  A.     Yes,  sir. 

Q.  In  your  opinion  is  this  procedure  based  upon 
the  fact  that  pulmonary  embolism  is  reasonably  fore- 
seeable in  any  of  these  cases  ? 

A.  Yes,  sir,  I  think  so.  Most  surgeons  use  a 
measure  to  prevent  emboli  in  the  case  of  every  post 
operative  patient. 

Q.     Including  operations  for  heria. 

A.     Yes,  sir,  including  operations  for  hernia. 

Q.  Doctor,  from  an  examination  of  the  hospital 
record  exhibit  "  A",  in  your  opinion  is  there  anything 
to  indicate  that  the  death  of  Harry  H.  Wilson  was 
due  to  pulmonary  embolism? 

A.  The  record  indicates  that  the  man  died  very 
suddenly  and  death  from  pulmonary  embolism  or 
pulmonary  emboli  can  be  sudden,  but  sudden  death 
doesn't  indicate  that  the  man  died  from  pulmonary 
embolism. 
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Q.  The  record,  in  your  opinion  would  be  sympto- 
matic of  what  % 

A.  The  record  mentions  that  the  patient  had  ir- 
regular breathing  and  irregular  pulse,  that  he  was 
restless.  The  irregular  pulse  would  indicate  that  there 
was  some  heart  disturbance  at  this  time;  irregular 
respiration  could  be  a  result  [121]  of  a  heart  disturb- 
ance or  the  result  of  administration  of  drugs  to 
control  pain. 

Q.  In  your  opinion  is  a  post  operative  pulmonary 
embolism  accidental  ? 

A.     No,  I  don't  think  it  is. 

Q.     Will  you  just  state  your  reasons,  briefly? 

A.  Post  operative  embolism  is  something  which 
surgeons  think  of  or  anticipate  prior  to  and  after 
surgery.  They  all  take  certain  measures  to  reduce 
the  chances  of  post  operative  pulmonary  embolism. 

Q.  Is  it  one  of  the  natural  consequences  of  every 
surgery  or  immobilization? 

A.     Yes,  I  think  it  is. 

Q.  Whenever  you  say  surgery  that  includes  her- 
nia operations? 

A.  It  includes  all  operations  whether  it  is  hernia 
or  anything  else. 

Q.  Doctor,  in  your  opinion  are  post  operative 
deaths  following  hernia  operations  more  prevelent 
than  in  other  surgical  procedure? 

A.  The  only  comparison  is  in  Cecil 's  Text  Book  of 
Medicine  in  which  he  states  that  pulmonary  emboli 
following  operations  for  hernia  are  five  times  more 
frequent  than  in  operations  for  appendicitis  except 
in  cases  where  the  appendix  is  ruptured. 
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Q.  Is  Cecil's  Text  Book  of  Medicine  a  recognized 
authority  [122-3]  in  the  medical  profession? 

A.     Yes,  sir,  it  is. 

Q.  Doctor,  assuming  the  facts  stated  in  Doctor 
Call's  deposition  and  the  hospital  record,  exhibit  "A" 
referred  to  in  such  deposition  to  be  true  and  that 
Harry  Wilson  died  about  five  o'clock  a.m.,  April  8, 
1947,  of  a  pulmonary  embolism.  In  your  opinion  was 
such  embolism  to  be  anticipated  as  a  natural  and 
probable  result  of  the  surgical  procedure  mentioned 
in  such  deposition  and  in  Exhibit  "A",  and  was  it 
reasonably  foreseeable  ? 

A.  Yes,  sir,  in  that  we  know  that  a  certain  per- 
centage of  all  surgical  cases  have  emboli  and  this 
percentage  is  particularly  high  in  the  age  group  id 
which  this  patient  falls. 

Q.  Assuming,  Doctor,  that  Harry  Wilson  died  of 
a  coronary  thrombosis,  in  your  opinion,  would  such 
thrombosis  be  accidental  ?  A.     No. 

DR.  F.  A.  PITTENGER 

called  as  a  witness  by  the  defendant,  after  being  first 
duly  sworn,  testifies  as  follows: 

Direct  Examination 

By  Mr.  Eberle : 

Q.     State  your  name  Doctor  ? 


A 

Q 
Q 

A 

Q 

A 


F.  A.  Pittenger. 

You  live  in  Boise.  [124]  A.    Yes,  sir. 

Your  profession? 

Physician  and  surgeon. 

You  are  licensed  to  practice  in  Idaho? 

Yes,  sir. 
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Q.     State  your  formal  qualifications,  briefly  ? 

A.  Well,  I  have  practiced  medicine  for  forty-nine 
years,  ninety  per  cent  of  my  practice  has  been  sur- 
gery. 

Q.     Your  education  and  training? 

A.  Graduated  from  two  schools  and  served  an 
internship,  worked  for  a  physician  four  years  on  a 
salary;  associate  professor  of  surgery  in  Honaman 
Medical  in  Chicago. 

Q.  You  have  been  Chief -of-Staff  at  St.  Alphonsus 
Hospital  for  a  good  many  years  ? 

A.     Twenty-two  years. 

Q.  Doctor,  in  your  half  century  of  surgical  prac- 
tice how  many  cases  of  surgery  would  you  say  you 
have  had? 

A.     Oh,  I  don't  know,  but  many  thousands. 

Q.  Doctor,  in  your  long  career  as  a  surgeon  you 
have  become  familiar  with  the  cause  and  effect  of 
embolisms.  A.     Yes,  sir. 

Q.     Also  pulmonary  embolisms'? 

A.    Yes,  sir. 

Q.  Will  you  just  state  briefly  where  a  pulmonary 
embolism  comes  from,  Doctor?  [125] 

A.  In  case  of  surgery  it  ordinarily  comes  from 
the  site  of  the  operation  where  a  blood  clot  has 
formed,  this  clot,  or  a  portion  or  fragment  of  the 
clot  has  gotten  into  the  circulation  and  it  continues 
in  circulation  until  it  becomes  fastened  to  the  channel 
in  which  it  is  circulating,  that  is,  it  gets  in  a  smaller 
channel  where  its  size  prevents  its  continuing. 

Q.  Doctor,  it  is  not  a  fact  in  the  case  of  surgery, 
embolism  may  also  come  from  the  fact  that  the  patient 
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is  immobilized  ?  A.     That  is  right ;  yes,  sir. 

Q.  In  your  opinion,  Doctor,  is  a  pulmonary  em- 
bolism accidental,  is  it  an  accident? 

A.     In  my  opinion  it  is  not, 

Q.     State  your  reasons  for  that  answer. 

A.  My  personal  interpretation  of  an  accident  is 
that  it  is  an  unusual  and  unexpected  incident  and 
causes  a  catastrophe  of  some  degree.  Pulmonary  em- 
bolism following  surgery  or  a  surgical  operation  in 
the  nature  of  a  hernia  or  pelvic  operation  is  not  un- 
expected because  statistically  it  is  the  largest  single 
cause  of  death  following  surgical  operations  such  as 
I  mentioned.  To  all  men  doing  major  surgery  that  is 
one  of  the  biggest  hazards  in  the  procedure.  He 
always  has  that  in  mind  and  is  on  the  lookout  for 
that  sort  of  thing,  consequently  I  don't  consider  it 
unexpected. 

Q.  Doctor,  would  you  say  in  your  opinion  that 
pulmonary  [126]  embolism  is  reasonably  foresee- 
able? 

A.  No,  I  don't  think  it  is  reasonably  foreseeable, 
but  it  is  reasonable  to  expect  one. 

Q.     It  is  reasonably  expectable? 

A.     Yes,  sir. 

Q.  Are  there  preventative  measures  to  eliminate 
or  mitigate  such  embolisms  ? 

A.  Recently  there  has  been  an  effort  to  use  medi- 
cation which  the  profession  thought  might  have  some 
bearing  on  the  formation  of  embolisms,  to  prevent 
the  formation  of  the  embolus ;  then  there  is  the  after 
treatment  in  which  we  mobilize  the  patient  through 
some  form  of  movement  that  will  help  the  circula- 
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tion ;  to  guard  against  complete  immobilization,  and 

after  the  damage  is  done  sometimes  efforts  are  made 

to  prevent  further  embolisms  or  embolus.  I  know  of 

no  method  possible  to  use  in  all  cases  because  the 

end  result  is  that  they  are  more  or  less  hazardous  in 

themselves. 

Q.  Doctor,  isn't  it  a  fact  that  fifty  per  cent  of 
post  operative  deaths  are  due  to  embolism? 

A.     Yes,  that  is  practically  correct. 

Q.  Have  you  read  the  deposition  of  Doctor  Call, 
in  these  cases  ?  A.    Yes,  sir. 

Q.  Have  you  examined  the  hospital  record  Ex- 
hibit "A"?  A.    Yes,  sir.  [127] 

Q.  Assuming  the  facts  therein  to  be  true  and 
that  Harry  Wilson  died  at  about  five  o'clock  a.m., 
April  8,  the  morning  after  the  operation,  in  your 
opinion  was  the  pulmonary  embolism  accidental,  was 
it  an  accident  ? 

A.     Not  under  my  interpretation  of  an  accident. 

Q.  Would  you  say  under  those  facts  the  pul- 
monary embolism  was  probable  and  to  be  anticipated 
and  expected?  A.     It  was  to  be  anticipated. 

Q.     And  expected. 

A.    Yes,  and  expected. 

Q.  Doctor,  from  an  examination  of  the  hospital 
record,  Exhibit  "A"  from  midnight  on  April  7th,  to 
the  time  of  his  death,  in  your  opinion,  was  there  a 
condition  of  profound  shock?  A.     Yes,  sir. 

Q.  Would  this  be  a  symptom  of  pulmonary  em- 
bolism and  could  it  be  symptomatic  of  coronary 
thrombosis?  A.     Yes,  sir,  it  could. 

Q.     Will  you  explain  that  answer  ? 
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A.  I  am  unable  to  tell  from  the  records  to  my  own 
satisfaction  whether  this  was  a  pulmonary  embolism 
or  some  other  type  of  chest  embolus. 

Q.  Doctor,  assuming  that  the  patient  Harry  Wil- 
son was  operated  on  for  hernia  about  eight  or  nine 
o'clock  on  the  morning  of  April  7,  and  that  he  died 
of  pulmonary  embolism  about  [128]  five  o'clock  on 
the  morning  of  the  8th.  If  he  did  die  from  such 
embolism  would  the  operation  for  hernia  be  a  con- 
tributing cause?  A.    Yes,  sir. 

Q.  Assume  Doctor,  that  Harry  H.  Wilson  was 
suffering  from  hernia  and  that  he  was  operated  on 
for  such  a  hernia  and  his  death  followed  within 
approximately  twenty  hours  thereafter,  either  from 
pulmonary  embolism  or  some  other  similar  cause, 
would  the  fact  that  he  was  operated  on  for  hernia  be 
a  contributing  cause  of  his  death  ? 

A.    Yes,  sir. 

Q.  Doctor,  state  whether  or  not  the  hernia  sus- 
tained by  Mr.  Wilson  as  disclosed  by  the  testimony 
of  Doctor  Call  and  the  Exhibit  "A"  introduced  in 
evidence,  was  a  contributing  cause  of  the  death  of 
Harry  H.  Wilson  ?  A.    Yes,  sir. 

Q.  Doctor,  in  your  opinion,  are  post  operative 
deaths  in  the  case  of  hernia  and  other  pelvic  opera- 
tions more  prevalent  than  other  types  of  operations  ? 

A.  Yes,  sir,  they  are.  They  are  more  prevalent 
than  in  other  general  operations. 

Q.  In  your  opinion  Doctor,  is  post  operative  em- 
bolus a  natural  consequence  of  surgical  procedure 
and  immobilization  incident  thereto? 

A.     Yes,  sir.  [129] 
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Q.  And  post  operative  pulmonary  embolism  is 
reasonable  foreseeable  in  the  sense  that  it  is  expected  I 

A.    Yes,  they  are  expected. 

Q.  If  post  operative  pulmonary  embolism  is  an 
accident  what  would  you  say  as  to  other  causes  of 
death  ? 

A.    All  deaths  are  accidental  if  that  is  true. 

Q.     But  you  don't  think  it  is  true. 

A.     I  don't  believe  it  is  true. 

Mr.  Eberle :    That  is  all  Doctor. 

JAMES  L.  STEWART 

Called  as  a  witness  by  the  defendant,  after  being 
first  duly  sworn  testifies  as  follows: 

Direct  Examination 

By  Mr.  Eberle : 

Q.     State  your  name  Doctor? 

A.     James  L.  Stewart. 

Q.    Your  profession. 

A.     Physician  and  surgeon. 

Q.    You  live  in  Boise?  A.    Yes,  sir. 

Q.     You  are  licensed  to  practice  in  Idaho. 

A.    Yes,  sir. 

Q.     State  briefly  your  educational  qualifications? 

A.  I  graduated  from  Rush  Medical  College,  Uni- 
versity of  Chicago  in  1899. 

Q.     Where  have  you  practiced?  [130] 

A.  One  year  in  Nebraska,  a  year  and  a  half  in 
Chihuahua,  Mexico,  and  since  March,  1902,  in  Boise. 

Q.  In  your  forty-six  years  in  Boise  have  you 
specialized  in  surgery? 

A.    Yes,  most  of  that  time. 
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Q.  You  have  performed  many  thousands  of  op- 
erations ? 

A.  Yes,  there  are  some  twenty  thousand  his- 
tories on  file  in  there  now. 

Q.  You  were  Chief -of -Staff  at  St.  Luke's  Hos- 
pital for  how  many  years,  Doctor? 

A.  Chief  of  the  organized  staff  for  twenty-nine 
years  and  Chief  of  the  hosiptal  thirty-four  years. 

Q.  In  your  practice  of  surgery  you  are  familiar 
with  embolisms  and  particularly  pulmonary  embo- 
lisms? A.     Yes,  sir. 

Q.  Doctor,  in  your  opinion  where  a  hernia  op- 
eration was  skilfully  performed  without  unusual  in- 
cident and  death  occurred  within  twenty  hours  after 
the  operation,  would  you  say  that  such  embolism 
was  accidental,  if  death  was  from  pulmonary  em- 
bolism ? 

A.     No,  I  don't  think  I  could  say  that. 

Q.    Would  you  say  it  was  expected? 

A.  It  is  something  that  could  be  expected  in  a 
certain  number  of  cases. 

Q.  Post-operative  pulmonary  embolism  is  some- 
thing that  is  [131]  reasonably  foreseeable? 

A.     Yes,  sir,  it  is  foreseeable. 

Q.  Are  pulmonary  embolisms  more  prevalent  in 
hernia  and  pelvic  operations  than  in  other  general 
operations  $ 

A.  Yes,  more  so  than  in  other  classes  of  opera- 
tions; next  in  line  would  be  fractures. 

Q,  Is  there  preventative  procedure  to  prevent  or 
mitigate  pulmonary  embolism? 
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A.  There  is  an  effort  to  do  that  by  the  use  of 
heparin  and  dicumerin  and  certain  post-operative 
exercise;  the  use  of  the  legs,  sitting  up  in  bed  and 
so  forth,  but  none  are  very  effective. 

Q.  Doctor,  you  have  read  the  hospital  record 
as  a  part  of  +he  deposition  of  Doctor  Call,  which 
is  marked  as  exhibit  "A"? 

A.    Yes,  I  have. 

Q.  From  an  examination  of  that  record  can  you 
tell  us  what  it  shows  with  reference  to  the  diag- 
nosis of  the  cause  of  Mr.  Wilson's  death? 

A.  I  would  say  that  it  is  not  clear  from  the 
record  here  that  the  patient  dies  from  pulmonary 
embolism,  but  rather  that  he  had  a  progressive  heart 
failure  as  indicated  by  the  irregular  pulse  and  the 
type  of  respiration  which  resembles  Cheyne-Stokes 
respiration. 

Q.  Just  explain  to  us  the  symptomology  as  in- 
dicated by  this  report.  [132] 

A.  Well,  the  symptomology  is  that  there  was 
a  slight  increase  in  temperature,  diaphoresis, — that 
is  sweating;  irregular  pulse  and  the  Cheyne-Stokes 
type  of  respiration  would  point  more  to  progressive 
heart  failure.  The  ordinary  symptoms  of  pulmo- 
nary embolus  are  pain  in  the  chest,  some  coughing 
and  small  amount  of  blood  frequently,  with  diffi- 
culty of  breathing  and  secondary  heart  failure. 

Q.  Now,  Doctor,  in  a  clean  surgical  case  where 
the  operation  was  skilfully  performed  without  in- 
cident, tell  us  the  percentage  of  deaths, — of  all  post- 
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operative  deaths,  that  are  due  to  pulmonary  em- 
bolism. 

A.  Well,  I  don't  know  the  exact  percentage, 
but  T  would  say  it  is  very  high,  perhaps  seventy 
or  eighty. 

Q.  Seventy  or  eighty  per  cent  of  all  post-op- 
erative deaths,  where  the  operations  are  skilfully 
performed  and  are  clean  operations,  are  due  to  pul- 
monary embolism? 

A.  I  should  also  say  pulmonary  embolisms  or 
cerebral  embolism. 

Q.  Going  back  to  exhibit  "A,"  can  you  tell 
us  whether  in  your  opinion  the  reference  to  a  heart 
condition  during  the  last  six  or  seven  hours  before 
death  indicated  a  weakness  of  the  heart  mus- 
cles or  pulmonary  embolism? 

A.  I  should  say  it  indicated  a  weakness  of  the 
heart  muscle. 

Q.  Where  there  is  a  weakness  of  the  heart  mus- 
cle, is  there  also  a  natural  consequence  from  sur- 
gical procedure  that  might  result  in  death  without 
a  pulmonary  embolism  ?  [133]  A.     Yes,  sir. 

Q.     vState  what  happens. 

A.  The  condition  of  secondary  shock  might  oc- 
cur due  to  the  general  condition  of  the  patient. 

Q.  And  his  heart  would  not  stand  the  shock  of 
the  surgery? 

A.     That  is  right;  yes,  I  might  say  that. 

Q.  Now,  Doctor,  in  view  of  the  hospital  record, 
m  your  opinion,  could  the  cause  of  his  death  be 
correctly  diagnosed  without  an  autopsy? 
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A.     No. 

Q.  Assuming  that  Mr.  Wilson  was  sixty-one 
years  of  age  at  the  time  of  death,  what  would  you 
say  as  to  whether  post-operative  pulmonary  embo- 
lism would  be  more  probable  and  expected  in  his 
case  than  in  that  of  a  younger  person? 

A.  No,  I  don't  think  so.  because  it  occurs  in 
all  ages. 

Q.  Assuming,  Doctor,  that  Harry  H.  Wilson 
was  afflicted  with  a  hernia  and  that  he  was  oper- 
ated on  for  this  hernia  at  about  eight  o'clock  or 
nine  o'clock  a.m.,  April  7,  1947,  and  that  he  died 
a  little  before  five  o'clock  a.m.  April  8,  1947,  from 
pulmonary  embolism  or  coronary  embolism,  would 
hernia  and  the  treatment  therefor  be  a  contribut- 
ing cause  to  his  death?  A.     Yes,  sir. 

Q.  Would  the  operation  for  the  hernia  under 
such  condition  and  the  existence  of  the  hernia  be 
a  contributing  cause  [134]  to  his  death,  if  he  had 
died  from  other  causes? 

A.     Yes,  sir,  it  would. 

Q.  State  whether  or  not  the  fact  that  he  had 
a  hernia  and  was  operated  for  the  hernia  and  sub- 
sequently died  be  in  and  of  itself  a  contributing 
cause  to  hi 3  death?  A.     Yes,  sir. 

Q.  Is  embolism  a  natural  consequence  of  oper- 
ative procedure  or  immobilization,  where  it  occurs? 

A.    Tt  is  in  certain  instances.    It  does  occur. 

Q.  It  is  a  natural  consequence  of  operative  pro- 
cedure or  immobilization,  where  it  occurs? 

A.     It  is  in  certain  instances.  It  does  occur. 

Q.     It  is  a  natural  consequence  where  no  inter- 
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vening  factor  takes  place  such  as  infection  or  un- 
skillful procedure  f  A.     Yes,  it  occurs. 

Q.  Doctor,  having  considered  the  testimony  of 
Doctor  Call,  and  the  hospital  record  as  shown  by 
exhibit  "A",  state  whether  the  death  of  Harry  H. 
Wilson  was  caused  wholly  or  partly,  or  the  result 
contributed  to  by  the  existence  of  the  hernia  and 
the  treatment  therefor? 

A.     Yes,  it  was. 

Mr.  Eberle:  I  think  that  is  all,  thank  you, 
Doctor.    The  defendant  rests. 

Mr.  Davis:     No  rebuttal.  [135] 

State  of  Idaho, 
County  of  Ada — ss. 

I,  G.  C.  Vaughan,  hereby  certify  that  I  am  the 
duly  qualified  and  appointed  official  Court  Reporter 
of  the  United  States  District  Court  for  the  District 
of  Idaho ;  that  I  reported  in  shorthand  the  evidence 
and  proceedings  had  in  and  about  the  trial  of  the 
above-entitled  cause,  and  thereafter  transcribed  in 
longhand  (typewriting)  the  same,  and  that  the  fore- 
going transcript  is  a  true  and  correct  transcript 
of  the  testimony  given  and  the  proceedings  had  in 
and  about  the  trial  of  the  said  cause. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  this  16th  day  of  August,   1948. 

/s/  G.   C.  VAUGHAN, 
Official  Reporter. 

[Endorsed]:     Filed  August  19,   1948. 
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[Endorsed]:  No.  12227.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  New  York  Life 
Insurance  Company,  a  Corporation,  Appellant,  vs. 
Cecelia  J.  Wilson,  Appellee.  Transcript  of  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho,  Eastern  Division. 

Filed  April  15,  1949. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12227 

CECELIA  J.  WILSON, 

Respondent, 

vs. 

NEW  YORK  LIFE  INSURANCE  COMPANY, 
a  Corporation, 

Appellant. 

ADOPTION  OF  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD 

Appellant,  having  heretofore  filed  its  Statement 
of  Points  and  Designation  of  Record  on  appeal, 
specifying  the  complete  record  and  all  proceedings 
and  evidence  to  be  contained  in  the  record  on  ap- 
peal, which  Statement  of  Points  and  Designation 
are  snecifiVd  to  be  included  in  the  record  on  appeal, 
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the  points  set  forth  in  such  statement  of  points  ap- 
pearing in  such  transcript  are  hereby  adopted  by 
appellant  as  its  points  on  appeal  and  the  complete 
record  and  all  proceedings  in  evidence,  as  certified 
to  the  Clerk  of  the  above-entitled  Court,  is  hereby 
designated  for  printing  in  its  entirety. 

/%/  J.  L.  EBERLE, 

/s/  B.  S.  VARIAN, 

,/s/  DALE  O.  MORGAN, 

Attorneys  for  Appellant. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]:     Filed    April    25,    1949.     Paul    P. 
O'Brien,  Clerk. 
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NEW  YORK  LIFE  INSURANCE  COMPANY, 
a  Corporation, 


vs. 
CECELIA  J.  WILSON, 


Respondent. 


BRIEF  OF  APPELLANT 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho,  Eastern  Division. 


JURISDICTION  AND  PROCEEDINGS  BELOW 

This  is  an  appeal  from  a  judgment  (T.  23)  in 
favor  of  Respondent  Cecelia  J.  Wilson  and  against 
Appellant  New  York  Life  Insurance  Company  for 
the  sum  of  $5,553.33,  plus  $21.60  costs,  dated 
March  21,  1949. 

Action  was  commenced  November  7,  1947,  by 
complaint  (T.  2)  by  respondent,  a  citizen  of  Idaho, 
against  appellant,  a  New  York  corporation,  to 
recover   an    additional    $5,000    under    the    double 
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indemnity  clause  of  the  policy  issued  by  appellant 
upon  the  life  of  respondent's  husband,  Harry  H. 
Wilson,  by  reason  of  his  death,  allegedly  caused  by 
accidental  means.  Answer  was  filed  January  31, 
1948  (T.  5),  and  amended  (T.  7-10)  and  after  a  trial 
by  the  Court,  without  a  jury,  the  Court  delivered 
opinion  (T.  11-18)  and  thereafter  made  findings 
of  fact  and  conclusions  of  law  (T.  19-22)  followed 
by  judgment  March  21,  1949  (T.  23-24). 

Notice  of  appeal  and  supersedeas  bond  were  filed 
March  28,  1948  (T.  24-25) ;  statement  of  points 
and  designation  of  record  made  March  28,  1949  (T. 
28-33),  and  adopted  April  25,  1949  (T.  175). 

The  statutory  provision  sustaining  jurisdiction 
is  Section  1291,  Ch.  83,  Title  28,  U.S.C. 


STATEMENT  OF  THE  CASE 

Appellant,  New  York  Life  Insurance  Company, 
issued  policy  No.  10255251  (T.  39)  dated  May  19, 
1928,  insuring  the  life  of  Harry  H.  Wilson  in  the 
sum  of  $5,000.00,  with  respondent,  Cecelia  J.  Wil- 
son as  beneficiary.  For  an  additional  quarterly 
premium  of  $1.35  there  was  included  in  said  policy 
a  double  indemnity  provision  as  follows: 

"Double  Indemnity 

"The  Double  Indemnity  provided  on  the  first 
page  hereof  shall  be  payable  upon  receipt  of 
due  proof  that  the  death  of  the  insured  resulted 
directly  and  independently  of  all  other  causes 
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from  bodily  injury  effected  solely  through 
external,  violent  and  accidental  means  and 
occurred  within  ninety  days  after  such  injury. 

"Double  Indemnity  shall  not  be  payable  if 
the  insured's  death  resulted  from  self-destruc- 
tion, whether  sane  or  insane;  from  the  taking 
of  poison  or  inhaling  of  gas,  whether  voluntary 
or  otherwise;  from  committing  an  assault  or 
felony;  from  war  or  any  act  incident  thereto; 
from  engaging  in  riot  or  insurrection;  from 
participation  as  a  passenger  or  otherwise  in 
aviation  or  aeronautics;  or  directly  or  indi- 
rectly, from  infirmity  of  mind  or  body,  from 
illness  or  disease,  or  from  any  bacterial  infec- 
tion other  than  bacterial  infection  occurring 
in  consequence  of  accidental  and  external 
bodily  injury.  The  Company  shall  have  the 
right  and  opportunity  to  examine  the  body, 
and  to  make  an  autopsy  unless  prohibited  by 
law. 

"Double  Indemnity  shall  not  apply  to  the 
temporary  insurance  or  to  the  paid-up  insur- 
ance provided  herein  under  'Surrender  Values/ 
or  to  any  dividend  additions  provided  under 
'Participation  in  Surplus-Dividends'  "  (T.  40). 

The  insured  died  on  April  8,  1947  (T.  58). 
Appellant  promptly  paid  to  respondent  the  face 
amount  of  said  policy  in  the  sum  of  $5,000.00,  but 
upon  claim  being  made  by  respondent  for  additional 
sum   of   $5,000.00    under   such   double   indemnity 
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clause,  appellant  denied  liability  therefor,  and  this 
action  was  commenced. 

Insured  had  been  operated  upon  for  a  bowel 
obstruction  in  1940  (T.  52) ;  again  in  1943  for  a 
hernia  at  Mayo's  (T.  52-3).  On  April  6,  1947,  he 
was  again  operated  upon  for  a  recurrent  inguinal 
hernia  (T.  53).  This  operation  was  advised  by  his 
doctor,  respondent's  principal  witness  in  this  case, 
Dr.  0.  F.  Call  (T.  79),  who  said  there  was  a  need 
for  it  (T.  103),  at  which  time  insured  was  61  years 
of  age  (T.  53).  The  operation  was  at  about  8:00 
o'clock  April  7,  and  insured  died  about  5:00  o'clock 
a.m.,  April  8,  1947  (T.  58). 

Insured  was  given  sedatives,  the  usual  and  ordi- 
nary procedure,  to  relax  and  induce  sleep.  Dr.  Call, 
the  attending  physician,  had  been  insured's  doctor 
for  many  years  (T.  62)  and  well  knew  of  all  pre- 
vious operations  as  well  as  his  personal  habits, 
including  that  of  snoring  (T.  62-63).  When  the 
nurse  reported  loud,  continuous  snoring,  she  was 
assured  that  snoring  was  a  common  thing  with 
insured,  that  he  always  snored  (T.  63),  if  relaxed 
or  asleep  (T.  79-81). 

The  doctor  also  knew  where  there  were  former 
operations,  clots  occurred  in  lots  of  people  (T.  83). 
When  patient  relaxed  and  slept,  phlegm  would 
gather  as  ordinary  and  usual  result;  proper  proce- 
dure was  coughing,  which  was  encouraged  to  bring 
up  phlegm  (T.  99,  134,  145) ;  nothing  unusual  in 
any  such  procedure. 

Insured  died  within  about  twenty  hours  follow- 
ing the  hernia  operation.  Respondent,  however,  con- 
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tended  at  the  trial,  and  the  Court  found  (T.  20-VI) 
that  "he  did  not  die  as  a  result  of  hernia  operation" 
but  as  a  result  of  the  sedative  in  connection  with 
the  operation.  The  insured  snored  and  coughed, 
resulting  in  an  embolism,  causing  his  death  (T. 
20-21). 

No  allergy  or  hypersusceptibility  to  sedatives  was 
shown;  all  parties  were  aware  that  insured  was  a 
pronounced  snorer;  the  sedatives  relaxed  insured 
and  induced  sleep;  when  sleeping  insured  always 
snored;  when  asleep,  phlegm  gathers  in  the  trachea 
of  any  patient;  coughing  is  encouraged  to  prevent 
pulmonary  congestion  in  any  case.  Trial  theory, 
adopted  by  the  trial  Court,  was  that  such  coughing 
resulting  from  sleeping  induced  by  a  sedative,  caus- 
ing the  breaking  loose  of  an  embolus,  was  acci- 
dental, although  everything  that  occurred  was  nor- 
mal, foreseeable  and  usual,  and  death  would  not 
have  ensued  had  insured  been  free  from  the  bodily 
infirmity  of  a  thrombus  or  blood  clot,  which  was 
liable  to  break  loose  at  any  time  under  any  con- 
ditions. 

Doctors  Stewart,  Graves,  Beaman,  Swindell  and 
Pittenger  testified  that  death  resulting  from  post- 
operative embolism  was  foreseeable,  not  unexpected 
and  not  accidental  (T.  142,  156-157-158,  162-163, 
170).  Immediately  after  death  of  insured,  Dr.  Call 
executed  a  death  certificate  which  as  required  to 
include  direct  and  contributing  causes,  but  Dr.  Call 
did  not  indicate  accidental  death  by  reason  of  seda- 
tives, snoring  and  coughing,  to  which  he  testified  a 
year  later  (T.  86). 
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All  medical  witnesses  agreed  that  the  existence 
of  a  thrombus  in  the  insured  was  a  bodily  infirmity 
or  venous  disease  (T.  88  to  90,  107,  136-137,  151). 

From  50%  to  80%  of  all  post-operative  deaths 
are  due  to  emboli.  Insured  and  his  doctor  knew  of 
the  prior  operations  of  insured,  his  physical  condi- 
tion and  snoring  habits.  Insured's  actions  during 
and  after  the  operation  were  the  same  as  in  ordi- 
nary life  (T.  115).  Even  a  slight  cough,  either  in 
or  out  of  the  hospital,  might  have  caused  his  death, 
due  to  existing  bodily  infirmity.  There  was  no 
bodily  injury  effected  through  external,  violent  or 
accidental  means,  and  death  resulting  under  the 
circumstances  was  not  idependent  of  all  other 
causes,  but  was  manifestly  contributed  to,  and 
caused  by,  insured's  bodily  infirmity  and  disease. 

SPECIFICATION  OF  ERRORS 

1.  The  Court  erred  in  its  opinion  and  finding 
(No.  Ill,  T.  20)  that  Harry  H.  Wilson  died  by  acci- 
dent or  by  accidental  death  and  that  such  death 
resulted  directly  or  indirectly  of  all  other  causes 
from  bodily  injury  effected  solely  through  external, 
violent  and  accidental  means. 

2.  The  Court  erred  in  its  opinion  and  finding 
(No.  XII,  T.  21)  that  Harry  H.  Wilson's  death  was 
not  contributed  to,  or  caused  directly  or  indirectly 
from  infirmity  of  body  or  disease,  the  testimony 
being  uncontradicted  showing  existence  of  such 
infirmity  or  disease  and  that  the  same  was  the  cause 
of  death. 
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3.  The  Court  erred  in  its  opinion  and  finding 
(No.  VII,  T.  20)  that  Harry  H.  Wilson's  death  was 
caused  by  choking  or  coughing  or  snoring  and  in 
finding  (No.  VIII,  T.  21)  that  sedatives  caused  the 
same  which  accidentally  caused  his  death,  and  find- 
ing (No.  IX,  T.  21)  that  such  snoring  and  coughing 
was  not  to  have  been  foreseen  and  entirely  beyond 
the  experience  of  the  attending  physician,  the  rec- 
ord showing  that  said  Harry  H.  Wilson  had  pre- 
vious operations  and  that  such  snoring  and  cough- 
ing were  no  different  than  ordinary,  and  his  physi- 
cal condition  and  habits  were  fully  known  to  such 
attending  physician. 

4.  That  the  Court  erred  in  its  opinion  and  in  its 
finding  (No.  X,  T.  21)  that  the  sedative  caused 
violent  choking,  snoring  or  coughing,  tragically  out 
of  proportion  to  the  cause  and  was  accidental,  the 
record  being  uncontradicted  and  showing  that  such 
snoring,  coughing  and  choking  was  normal,  usual, 
and  not  disproportionate,  not  caused  by  the  seda- 
tive, but  normal  when  sleeping  or  relaxed,  and  well 
known  to  the  attending  physician. 

5.  The  Court  erred  in  failing  and  declining  to 
find  and  hold,  in  accordance  with  the  evidence,  as 
follows : 

(a)  In  not  finding  and  holding  that  there  was 
nothing  unexpected  in  the  snoring  and  coughing  of 
Harry  H.  Wilson,  that  the  same  was  not  unusual 
or  unforeseen,  that  the  sedative  merely  produced 
relaxation  and  sleep  as  intended,  caused  no  injury, 
and  there  was  no  uncommon  or  unusual  reaction  by 
reason  of  any  allergy,  hypersusceptibility,  or  any 
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other  cause,  that  such  sedative  did  not  cause  snor- 
ing, but  only  induced  sleep,  and  when  said  Harry 
H.  Wilson  slept  he  always  had  certain  snoring 
habits  which,  during  and  subsequent  to  the  opera- 
tion, were  no  different  than  ordinary  life. 

(b)  In  not  finding  and  holding  that  the  insured 
had  an  existing  diseased  venous  system  and  bodily 
infirmity  which  contributed  to  and  caused  death, 
and  that  the  attending  physician  had  full  knowledge 
of  the  same. 

(c)  In  not  finding  and  holding  that  post-opera- 
tive pulmonary  embolism  is  foreseeable,  expected 
and  anticipated  and  the  natural  and  probable  result 
of  surgical  procedure,  particularly  in  the  case  of 
Harry  H.  Wilson. 

6.  The  Court  erred  in  concluding  (Conclusion 
No.  I,  T.  22)  that  the  death  of  Harry  H.  Wilson 
was  accidental  within  the  terms  of  the  policy  re- 
ferred to  in  respondent's  complaint  and  that  appel- 
lant failed  to  establish  death  within  the  exclusions 
of  said  policy  (Cone.  II,  T.  22),  such  conclusions 
being  contrary  to  the  evidence  which  clearly  showed 
that  respondent  did  not  prove  insured  received 
bodily  injury  effected  solely  through  accident,  that 
such  injury  was  a  direct  cause  of  death,  indepen- 
dently of  all  other  causes,  and  that  the  same  was 
not  the  result,  directly  or  indirectly,  from  infirmity 
of  body  or  disease. 

7.  The  Court  erred  in  entering  judgment  (T.  23) 
in  favor  of  respondent  and  against  appellant  in  the 
sum  of  $5,553.33,  plus  costs  of  $21.20,  under  date 
of  March  21,  1949. 
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POINTS  AND  AUTHORITIES 

Death  is  not  an  accident,  and  although  in  most 
instances  unexpected,  to  hold  that  all  unexpected 
deaths  are  accidental  and  the  insurer  liable  would 
put  into  a  policy  an  intent  never  conceived  by  the 
parties  to  the  same. 

Hodges  et  al  vs.  Mut.  Benefit  Health  and 
Ace.  Assn.  of  Amer.,  131  P.  (2d)  937 
(Wash.) ; 

Wade  vs.  Pacific  Coast  Elevator  Co.,  64 
Idaho  176,  129  Pac.   (2d)  894. 

The  death  certificate  required  by  law  to  include 
cause  of  death,  course  of  disease  or  sequence  of 
causes  resulting  in  death,  giving  primary  and  con- 
tributory causes  and  duration,  is  evidence  of  the 
facts  therein  stated  and  not  rebutted  by  opinion  of 
maker  of  such  certificate  a  year  later  in  action  to 
recover  for  personal  friend. 

Sec.  39-207  Idaho  Code; 
Sec.  39-227  Idaho  Code; 
Hillman  vs.  Utah  Power  &  Light  Co.,  56 
Ida.  67,  51  P.  (2)  730. 

To  recover,  respondent  must  prove  that  insured's 
death  resulted  directly  and  independently  of  all 
other  causes  from  bodily  injury  effected  solely 
through  external,  violent  and  accidental  means,  and 
was  not  caused  directly  or  indirectly  by  bodily 
infirmity  or  disease. 
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Rodia  vs.  Metropolitan  Life  Ins.  Co.  (Pa.), 

47  A.   (2)   152; 
Kellner  vs.  Travelers  Ins.  Co.    (Cal.),  181 

P.  61; 
Hutchison  vs.  Aetna  Life  Ins.  Co.,  189  Pac. 

(Ore.)  586; 
Russell  vs.  Glens  Falls  Indemnity  Co.,  279 

N.W.  287  (Neb.) ; 
U.S.  Mutual  Accid.  Assn.  vs.  Barry,  9  Sup. 

Ct.  755. 

Where,  at  the  time  of  a  hernia  operation,  both 
patient  and  doctor  knew  patient  had  prior  opera- 
tions and  as  residue  from  any  such  operations  lots 
of  people  had  thrombi  or  blot  clots,  patient  was 
heavy  snorer  when  asleep  or  relaxed,  that  as  proper 
procedure  in  such  hernia  operation  sedatives  were 
given  to  relax  and  induce  sleep,  resulting  in  drain- 
ing of  phlegm  and  coughing  to  remove  the  same, 
both  of  which  were  ordinary  and  usual  procedure, 
action  of  patient  during  and  subsequent  to  such 
hernia  operation  being  the  same  as  in  ordinary  life 
and  known  to  patient  and  doctor,  and  even  a  light 
cough  sufficient  to  loosen  thrombus  or  blot  clot,  a 
pulmonary  embolism  following  such  hernia  opera- 
tion was  not  an  accident  or  accidental  and  caused 
solely  by  bodily  injury  through  accident. 

Order  of  United  Commercial  Travelers  vs. 

Nicholson,  9  F.   (2)   7; 
Russell  vs.  Glens  Falls  Indemnity  Co.,  279 

N.W.  287  (Neb.); 
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Schroeder  vs.  Police  and  Firemens  Ins.  Assn. 

(111.)  21  N.E.  (2d)  16; 
New   Amsterdam   Gas   Co.   vs.    Cora   Belle 

Johnson   (Ohio),  110  N.E.  475; 
Aetna  Life  Ins.  Co.  vs.  Tynan,  255  F.  483; 
Amer.  Nat.  Insurance  Co.  vs.  Briggs  (Tex.), 

90  S.W.  (2d)  602; 
Binder  vs.  Nat'l  Masonic  Ace.  Assn.  (Iowa), 

102  N.W.  190; 
Herthel  vs.  Time  Ins.  Co.  (Wis.),  265  N.W. 

575; 
Hodges  et  al  vs.  Mut.  Benefit  Health  and 

Ace.  Assn.  of  Amer.,   131   P.    (2d)    937 

(Wash.); 
Howe  vs.  Nat'l  Life  Ins.  Co.    (Mass.),  72 

N.E.  (2d)  425; 
Hutchison  vs.  Aetna  Life  Ins.  Co.,  189  Pac. 

(Ore.)  586; 
Kellner  vs.  Travelers  Ins.  Co.  (Cal.),  181  P. 

61; 

Kundiger   vs.    Metrolopitan    Life    Ins.    Co. 

(Minn.),  15  N.W.  (2d)  487; 
Maryland  Casualty  Co.  vs.  Morrow,  213  F. 

599; 
Michener  vs.  Fidelity  &  Cas.  Co.  of  N.Y. 

(Iowa),  203  N.W.  14; 
Mutual  Benefit  vs.  Webber  (Ky.),  187  S.W. 

(2d)  273; 
National  Assn.  of  Ry.  Clerks  vs.  Scott,  155 

F.  92; 
Preston  vs.  Aetna  Life  Ins.  Co.  (111.),  77  F. 

Supp.  743; 
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Ryan  vs.  Continental  Casualty  Co.,  47  F. 

(2)  472; 
Smith  vs.  Federal  Life  Insurance  Co.,  6  F. 

283; 
Stewart    vs.     Travelers     Protective     Assn. 

(Tex.),  81  F.  (2d)  25; 
U.S.  Mutual  Accid.  Assn.  vs.  Barry,  9  Sup. 

Ct.  755; 
Wade  vs.    Pacific   Coast   Elevator   Co.,    64 

Idaho  176,  129  Pac.  (2d)  894; 
White  vs.  Standard  Life  &  Accid.  Ins.  Co. 

(Minn.),  103  N.W.  735. 


ARGUMENT 

THE  BREAKING  AWAY  OF  A  THROMBUS 
OR  BLOOD  CLOT  DURING  OR  FOLLOWING 
A  SEDATIVE  AND  SURGERY  PERFORMED 
IN  ACCORDANCE  WITH  USUAL  AND  ORDI- 
NARY PROCEDURE  UNDER  CONDITIONS 
WELL  KNOWN  TO  ALL  PARTIES  IS  NOT 
AN  ACCIDENT,  AND  DEATH  RESULTING 
THEREFROM  WAS  NOT  DIRECTLY  AND 
INDIRECTLY  OF  ALL  OTHER  CAUSES  FROM 
BODILY  INJURY  THROUGH  EXTERNAL 
VIOLENT   AND   ACCIDENTAL   MEANS. 

Respondent  contended,  and  the  Court  found,  that 
the  insured  died  of  accident,  or  by  accidental  death 
(T.  20,  F.  Ill),  that  the  sedative  was  externally 
administered  (T.  21,  F.  XI),  that  such  sedative 
caused  coughing,  choking  and  snoring,  unexpectedly 
and  accidentally  causing  the  death  of  the  insured 
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(T.  21,  F.  VIII),  and  that  such  snoring  and  chok- 
ing was  not  foreseen  and  beyond  the  experience  of 
his  attending  physician  (T.  21,  F.  IX). 

These  findings  are  not  supported  by  the  evidence. 
The  fact  is  that  the  sedative  used  was  the  usual, 
ordinary  and  regular  procedure.  The  effect  upon 
the  insured  was  the  ordinary  and  usual  effect  of 
such  a  sedative  and  the  one  intended.  The  admin- 
istering of  the  sedative  was  not  an  external  or  vio- 
lent injury;  it  caused  the  insured  no  bodily  injury. 
The  sedative  was  given  to  allay  pain,  relax  the 
body,  and  induce  sleep  and  rest.  This  was  the  pre- 
cise effect  that  it  had  upon  the  insured.  There  is  no 
evidence  that  the  sedative  had  any  other  effect. 
There  was  no  uncommon  or  unusual  reaction  to 
the  drug  by  reason  of  any  allergy  or  hypersuscepti- 
bility  to  the  sedative  itself. 

The  sedative  did  not  cause  the  snoring;  it  did 
nothing  other  than  to  induce  sleep.  The  insured 
always  snored  when  he  slept  and  this  fact  was  well 
known  to  the  attending  physician,  respondent's 
chief  witness,  a  friend  and  doctor  of  the  insured 
for  twenty  years. 

The  nurse  reported  loud,  continuous  snoring,  and 
Dr.  Call  testified: 

A.  Yes,  sir,  there  is,  the  nurse  made  several 
reports  of  loud  continuous  snoring,  more  than  she 
had  heard  in  other  cases  and  she  was  assured — 

Q.    What  was  that,  Doctor? 

A.  She  was  assured  that  was  a  common  thing 
with  Mr.  Wilson,  that  he  always  snored  (T.  63). 
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Although  Dr.  Call  made  some  general  statements 
and  expressed  opinions  upon  direct  examination 
which  the  Court  mentioned  in  its  opinion,  the  doctor 
was  quite  specific,  upon  cross-examination,  that  the 
insured  and  his  doctor  were  well  aware  of  the  con- 
ditions involved.  The  doctor  testified: 

A.    This  opiate  relaxed  the  body  as  a  whole. 

Q.  This  sedative  you  gave  Mr.  Wilson  was 
proper  was  it? 

A.    Yes,  sir. 

Q.  As  a  natural  consequence  the  jaw  muscles 
relaxed? 

A.    I  assume  it  did. 

Q.  His  mouth  went  open  and  in  breathing  his 
palate  vibrated? 

A.    Natural  snoring  (T.  97). 

*  *  *  *  * 

Q.  And  labored  breathing  with  the  relaxation 
of  the  jaw  muscles  is  not  uncommon  in  post  opera- 
tive procedure? 

A.    In  varying  degrees.  Some  snore  and  others 
won't  particularly  those  who  snore  anyway,  they 
will  snore  (T.  97-8). 
***** 

Q.  His  action  during  this  operation  and  subse- 
quent was  no  different  than  in  ordinary  life? 

A.    That  is  correct. 

Q.    This  could  have  happened  in  bed  any  night? 

A.    Or  walking  down  the  street. 

Q.  It  was  in  no  way  due  to  the  fact  that  he  was 
in  this  hospital? 
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A.  He  was  quite  a  snorer  in  an  operation  or 
not  in  an  operation  (T.  115). 

Thus  it  is  clear  from  the  evidence  that  the  opiate 
did  not  cause  any  injury  to  the  decedent  and  fur- 
ther than  the  snoring  was  unconnected  with  such 
opiate  and  was  a  natural  and  known  tendency  of 
the  decedent  while  sleeping. 

It  is  also  clear  from  the  evidence  that  the  cough 
of  the  decedent  was  not  caused  by  the  opiate  but 
was  a  natural  consequence  of  the  gathering  of 
phlegm  in  the  respiratory  tract  after  the  operation. 

Q.  The  mucus  and  secretion  that  get  down  in 
the  trachea  due  to  the  relaxation  from  the  opiate? 

A.  Not  that — it  was  mucus  in  the  respiratory 
tract. 

Q.  Yes,  and  you  clear  that  out— naturally  you 
clear  your  throat  when  that  gets  down  in  the 
throat? 

A.    If  you  are  not  asleep. 

Q.  When  you  are  asleep  the  natural  tendency 
is  to  drain  down? 

A.  The  tendency  is  the  same  whether  he  is  given 
an  opiate  or  not.  A  snorer  does  the  same  thing 
without  an  opiate. 

Q.  In  ordinary  life  he  would  do  it  without  an 
opiate? 

A.    That's  right  (T.  115). 

All  of  the  doctors  testified  that  the  coughing  was 
due  to  the  phlegm  or  mucus  which  drained  down 
the  trachea  and  that  there  was  nothing  unusual  or 
unexpected  in  such  draining  because  it  is  a  common 
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post-operative  occurrence.  Moreover,  Dr.  Call  testi- 
fied: 

Q.  And  heavy  snoring  doesn't  make  any  differ- 
ence to  the  amount  of  mucus  going  down  the 
trachea? 

A.*  That  is  right  (T.  99). 

There  is  no  dispute  among  the  witnesses  as  to 
the  proper  procedure  for  clearing  such  phlegm  or 
mucus.  In  other  words,  patients  are  encouraged  to 
cough.  As  Dr.  Brothers  said :  "It  is  good  procedure 
to  require  and  to  cause  the  patient  to  cough  up  the 
phlegm''  (T.  134).  Hence,  there  was  nothing  un- 
usual or  unexpected  in  occurrence  of  the  phlegm, 
nor  in  the  coughing  as  a  part  of  the  post-operative 
procedure. 

Dr.  Call  had  performed  one  of  the  prior  opera- 
tions and  knew  of  the  other  operations  of  the  in- 
sured. He  knew  that  under  such  conditions  a  throm- 
bus or  blood  clot  might  well  have  formed.  He  said: 

Q.    How  was  the  clot  formed? 

A.  Due  to  a  former  operation  where  he  had  a 
bowel  obstruction.  He  had  this  thrombus,  it  happens 
in  lots  of  people  (T.  83). 

He  and  his  associate,  Dr.  Brothers,  knew  that  even 
a  rather  light  cough  might  break  such  thrombus 
loose  (T.  130). 

In  other  words,  as  shown  by  the  death  certificate, 
there  was  nothing  unusual  or  unexpected  in  this 
case.  Both  the  doctor  and  the  insured  were  aware  of 
the  fact  that  he  was  a  pronounced  snorer  when  he 
slept.  The  sedative  was  given  to  relax  and  induce 
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sleeping.  The  coughing  was  proper  procedure  and 
encouraged  to  avoid  pulmonary  congestion.  With 
the  existence  of  the  bodily  infirmity  of  a  thrombus 
or  blood  clot,  even  a  light  cough  anywhere  could 
have  caused  death.  The  doctor,  knowing  of  the  prior 
operations  and  that  lots  of  people,  as  he  stated,  had 
such  infirmities  as  a  result  thereof,  the  actual  occur- 
rence of  the  breaking  loose  of  such  thrombus  was 
as  foreseeable  as  the  fact  that  he  would  snore  when 
he  slept.  The  only  act  that  was  unexpected  was 
death  itself.  This,  however,  is  not  the  basis  for  any 
recovery  in  this  case.  As  was  said  in  the  recent 
Washington  case  of  Hodges  et  al  vs.  Mutual  Ben. 
Health  and  Accident  Assn.  of  America,  reported  in 
131  P.  (2d)  937: 

"True,  death  is  in  most  instances  unexpected, 
but  to  hold  that  all  unexpected  deaths  are  acci- 
dental and  that  insurance  companies  which 
insure  against  accidental  death  are  liable  on 
that  ground  would  amount  to  a  re-writing  of 
such  policies  by  the  courts  and  put  into  each  of 
those  policies  an  intent  that  was  never  con- 
ceived by  either  the  company  or  the  insured  at 
the  time  the  policies  were  written.  That,  the 
courts  cannot  do.  Courts  may  only  determine 
the  legal  effect  of  contracts." 

POST-OPERATIVE  PULMONARY  EMBO- 
LISM IS  NOT  ACCIDENTAL  AND  DEATH 
RESULTING  THEREFROM  IS  NOT  DIRECTLY 
AND     INDEPENDENTLY     OF     ALL     OTHER 
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CAUSED  FROM  BODILY  INJURY  THROUGH 
EXTERNAL,    VIOLENT    AND    ACCIDENTAL 

MEANS. 

As  stated  in  the  case  of  Bennett  vs.  Equitable 
Life  Assurance  Society,  25  N.Y.S.  (2)  799  (1939) : 

"Here,  however,  death  ensued  as  the  result 
of  post-operative  pulmonary  embolism.  In  such 
event,  the  cause  was  neither  trivial  nor  the 
result  unforeseen." 


Although  Dr.  Call,  respondent's  principal  wit- 
ness, was  quite  positive  on  the  stand  that  death, 
resulting  from  a  pulmonary  embolism,  was  acci- 
dental, it  will  be  noted  elsewhere  in  this  brief  that 
following  the  death,  a  year  prior  to  his  testimony, 
he  was  not  certain  that  an  embolism  could  be 
classed  an  accident  (T.  102,  100). 

Even  Dr.  Brothers,  respondent's  other  witness, 
admitted  that  Dr.  Call  well  knew  the  existence  of 
the  hazards  and  consequences  involved  when  he 
operated  upon  insured,  he  testified: 

Q.    It  is  a  hazard  in  every  surgical  procedure? 

A.    Yes,  sir. 

Q.  It  is  a  hazard  where  a  surgeon  operates  the 
second  time? 

A.    Yes,  sir. 

Q.    He  knows  of  the  existence  of  the  hazard? 

A.    Yes,  sir. 

Q.  Not  only  did  Doctor  Call  know  of  the  exist- 
ence of  the  hazard  by  reason  of  the  first  surgery, 
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but  also  he  knew  of  the  snoring  and  breathing  pro- 
clivities of  this  person.  He  knew  of  that  hazard? 

A.    I  suppose  that  is  true  (T.  130). 

Five  other  doctors  testified  as  experts.  They  are 
the  leaders  in  their  respective  fields  in  Idaho;  in- 
ternal medicine,  surgery  and  pathology.  Dr.  Bee- 
man,  pathologist  with  a  wide  experience  in  the 
northwest,  testified: 

Q.  Doctor,  in  your  opinion  is  a  pulmonary  em- 
bolism a  probable  result  of  a  hernia  operation? 

A.  Yes,  sir,  a  pulmonary  embolism  may  be  anti- 
cipated and  expected  following  a  hernia  operation 
or  any  other  abdominal  surgery. 

Q.  Doctor,  in  your  opinion  can  a  pulmonary 
embolism  come  from  immobilization  at  the  time  of 
the  surgical  procedure? 

A.  Yes,  sir,  for  the  reason  that  immobilization 
during  and  following  surgical  procedure,  as  well 
as  the  effect  of  the  anesthetic  tends  to  cause  stag- 
nation of  the  blood  in  the  veins — in  the  venous 
system  and  this  stagnation  is  one  of  the  major 
causes  of  venous  thrombus  and  venous  thrombus 
is  likewise  the  major  cause  of  pulmonary  embolism. 

Q.  Doctor,  where  a  hernia  operation  has  been 
skillfully  performed,  in  your  opinion,  would  a  pul- 
monary embolism  be  a  natural  result  of  the  immo- 
bilization incident  to  the  surgical  procedure? 

A.    Yes,  sir. 

Q.  Just  explain  in  what  way  such  result  would 
be  a  natural  consequence? 

A.  The  immobilization  of  the  patient  with  re- 
sulting stagnation   of  blood   may   in   itself   cause 
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venous  thrombus  with   resultant  pulmonary   em- 
bolism (T.  156). 

Dr.  Swindell,  internist,  said: 

Q.  In  your  opinion  is  this  procedure  based  upon 
the  fact  that  pulmonary  embolism  is  reasonably 
foreseeable  in  any  of  these  cases? 

A.  Yes,  sir,  I  think  so.  Most  surgeons  use  a 
measure  to  prevent  emboli  in  the  case  of  every  post- 
operative patient. 

Q.    Including  operations  for  hernia? 

A.  Yes,  sir,  including  operations  for  hernia  (T. 
162). 

Q.  In  your  opinion  is  a  post-operative  pulmonary 
embolism  accidental? 

A.    No,  I  don't  think  it  is. 

Q.    Will  you  just  state  your  reasons,  briefly? 

A.  Post-operative  embolism  is  something  which 
surgeons  think  of  or  anticipate  prior  to  and  after 
surgery.  They  all  take  certain  measures  to  reduce 
the  chances  of  post-operative  pulmonary  embolism. 

Q.  Is  it  one  of  the  natural  consequences  of  every 
surgery  or  immobilization? 

A.    Yes,  I  think  it  is  (T.  163). 

He  also  testified: 

A.  Yes,  sir,  in  that  we  know  that  a  certain  per- 
centage of  all  surgical  cases  have  emboli  and  this 
percentage  is  particularly  high  in  the  age  group  in 
which  this  patient  falls  (T.  164). 

Dr.  Pittenger,  surgeon,  testified: 
Q.    In  your  opinion,  Doctor,  is  a  pulmonary  em- 
bolism accidental,  is  it  an  accident? 
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A.    In  my  opinion  it  is  not. 

***** 

Q.    It  is  reasonably  expectable? 
A.    Yes,  sir   (T.  166). 
***** 

Q.    Doctor,  isn't  it  a  fact  that  fifty  per  cent  of 
post-operative  deaths  are  due  to  embolism? 
A.    Yes,  that  is  practically  correct  (T.  167). 

•t*  *i*  *t*  H*  sj; 

Q.  Yould  you  say  under  those  facts  the  pul- 
monary embolism  was  probable  and  to  be  antici- 
pated and  expected? 

A.    It  was  to  be  anticipated. 

Q.    And  expected? 

A.    Yes,  and  expected  (T.  167). 
***** 

Q.  And  post-operative  pulmonary  embolism  is 
reasonable  foreseeable  in  the  sense  that  it  is  ex- 
pected? 

A.    Yes,  they  are  expected. 

Q.  If  post-operative  pulmonary  embolism  is  an 
accident  what  would  you  say  as  to  other  causes  of 
death? 

A.    All  deaths  are  accidental  if  that  is  true. 

Q.    But  you  don't  think  it  is  true? 

A.    I  don't  believe  it  is  true  (T.  169). 

Dr.  Stewart,  surgeon,  testified: 

Q.  Post-operative  pulmonary  embolism  is  some- 
thing that  is  (131)  reasonable  foreseeable? 

A.    Yes,  sir,  it  is  foreseable  (T.  170). 
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It  is  interesting  to  note  the  percentage  of  post- 
operative deaths  due  to  embolisms. 

Dr.  Graves,  surgeon,  testified: 

Q.  Over  fifty  per  cent  of  post-operative  deaths 
in  hernia  cases  are  due  to  pulmonary  embolism? 

A.    Yes,  sir. 

Q.  What  effect  does  the  age  group  have  upon 
the  expectancy  of  death  from  pulmonary  embolism 
in  hernia  operations? 

A.  The  expectancy  is  much  greater  in  older  age 
groups. 

Q.  What  about  a  person  sixty-one  years  old, 
what  about  that  age  group? 

A.  It  would  be  four  or  five  times  more  than  in 
the  third  decade  (98). 

Q.  A  surgeon  would  expect  four  or  five  times 
as  great  a  number  of  embolisms  in  that  age  group 
than  in  the  younger  group? 

A.    Yes  (T.  143). 

Dr.  Pittenger  testified: 

Q.  Doctor,  isn't  it  a  fact  that  fifty  per  cent  of 
post-operative  deaths  are  due  to  embolism? 

A.    Yes,  that  is  practically  correct. 
***** 

Dr.  Stewart  testified  that  as  high  as  80%  of 
post-operative  deaths  were  due  to  pulmonary  or 
cerebral  embolisms,  saying: 

Q.  Seventy  or  eighty  per  cent  of  all  post-opera- 
tive deaths,  where  the  operations  are  skilfully  per- 
formed and  are  clean  operations,  are  due  to  pul- 
monary embolism? 
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A.  I  should  also  say  pulmonary  embolisms  or 
cerebral  embolism  (T.  172). 

A  DEATH  CERTIFICATE  UNDER  THE 
LAWS  OF  IDAHO  IS  EVIDENCE  IN  ALL 
COURTS  OF  THE  FACTS  THEREIN  STATED, 
AND  IS  NOT  REBUTTED  BY  OPINION  OF 
MAKER  THEREOF  EXPRESSED  A  YEAR 
LATER. 

Sec.  39-207,  Idaho  Code,  provides  that  the  cer- 
tificate of  death  shall  contain,  among  other  items, 
the  following: 

"The  cause  of  death,  so  as  to  show  the  course 
of  disease  or  sequence  of  causes  resulting  in 
death,  giving  primary  cause,  and  also  the  con- 
tributing causes,  if  any,  and  the  duration  of 
each." 

Sec.  39-227,  Idaho  Code,  provides  that  such  cer- 
tificate shall  be  prima  facie  evidence  in  all  courts 
and  places  of  the  facts  therein  stated. 

The  Supreme  Court  of  Idaho  in  the  case  of  Hill- 
man  vs.  Utah  Power  &  Light  Company,  56  Ida.  67, 
51  P.  (2)  730,  the  Court  held  such  certificate  evi- 
dence for  the  purpose  enumerated  in  the  statute. 

It  will  be  noted  that  the  findings  are  based  prin- 
cipally upon  the  testimony  of  Dr.  Call,  the  main 
witness  for  respondent.  He  testified,  and  the  Court 
found,  that  the  insured  did  not  die  as  a  result  of  a 
hernia  operation  (T.  20,  F.  VI),  but  that  death  was 
caused  by  choking  and  snoring,  resulting  in  an 
embolism  (T.  20,  F.  VII)  and  that  the  same  was 
accidental.  This  doctor's  medical  report,  made  about 


26  New  York  Life  Insurance  Company 

a  year  prior  thereto,  in  answer  to  the  question  as 
to  whether  the  death  was  accidental,  answered 
"Yes,  providing  embolism  is  classed  as  an  accident" 
(T.  100). 

This  same  doctor  executed  the  death  certificate 
also  about  a  year  prior  to  his  testimony.  He  first 
stated  that  the  immediate  cause  of  death  was  pul- 
monary embolism  and  that  its  duration  was  sudden. 
Then  he  stated  that  death  was  due  to  herniorrhaphy 
(repair  of  hernia),  duration,  24  hours  (T.  102). 
Dr.  Call  was  a  practitioner  of  28  years'  experience 
(T.  62).  He  knew  the  statutory  requirement  and 
the  form  provided  for  showing  the  course  of  disease 
or  sequence  of  causes  resulting  in  death,  including 
primary  and  contributing  causes  and  duration.  Dr. 
Call  made  no  reference  to  the  snoring,  coughing  or 
sedative,  which  he  a  year  later  testified  were  the 
cause  of  death.  We  do  not  believe  under  the  circum- 
stances he  can  impeach  or  rebutt  his  certificate  by 
such  opinion  given  a  year  later  in  the  trial  of  a 
cause  for  the  recovery  of  additional  insurance  in 
behalf  of  his  close  friend  (T.  62). 

TO  RECOVER,  RESPONDENT  MUST 
PROVE,  AND  DID  NOT,  THAT  INSURED'S 
DEATH  RESULTED,  DIRECTLY  AND  INDE- 
PENDENTLY OF  ALL  OTHER  CAUSES,  FROM 
BODILY  INJURY  EFFECTED  SOLELY 
THROUGH  EXTERNAL,  VIOLENT  AND  ACCI- 
DENTAL MEANS  AND  WAS  NOT  CAUSED 
DIRECTLY  OR  INDIRECTLY,  WHOLLY  OR 
PARTLY,  BY  BODILY  INFIRMITY  OR  DIS- 
EASE. 
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The  fact  that  insured  had  a  pre-existing  bodily 
infirmity  or  disease  is  uncontradicted.  Even  upon 
respondent's  theory  of  the  case,  such  infirmity  or 
disease  was  a  contributing  factor  and  cause  of 
death.  It  will  be  noted  that  although  these  facts 
are  established  by  respondent's  witnesses,  the  trial 
Court  did  not  even  discuss  the  same  in  its  opinion. 
Clearly  the  Court  erred  in  its  finding  (T.  21-XII) 
that  such  infirmity  was  not,  directly  or  indirectly 
a  cause  of  death  and  that  death  was  accidental, 
independent  of  all  other  causes. 

The  only  proof  respondent  offered  was  the  testi- 
mony of  her  two  doctors,  Call  and  Brothers.  As 
heretofore  stated,  Dr.  Call's  testimony  was  that 
the  insured  had  a  thrombus  or  blood  clot,  a  residue 
of  one  of  his  prior  operations  and  that  the  same 
broke  loose  and  caused  his  death.  He  stated  that 
such  thrombus  was  a  pre-existing  condition  (T.  88) . 
He  then  testified  as  to  such  condition  of  the  venous 
system : 

Q.  The  condition  of  the  venous  system  is  a  co- 
existing condition  with  surgery,  depending  on  that 
condition  you  have  certain  natural  results,  is  that 
so,  Doctor? 

A.  If  you  have  a  diseased  venous  system  you 
can  expect  untoward  results. 

Q.  Any  condition  of  this  system  which  affects  a 
person  following  surgery,  is  a  co-incident  condition 
following  surgery,  is  that  not  true? 

A.    That  is  right  (T.  90). 

This  bodily  infirmity  or  disease,  Dr.  Call  then 
testified,  was  the  cause  of  insured's  death: 
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Q.  If  there  was  any  clot  that  resulted  in  the 
embolism,  it  was  certainly  due  to  some  of  those 
operations? 

A.    I  think  it  was  from  some  of  those. 

Q.  Then  it  was  a  condition  within  his  body  at 
the  time  of  the  last  operation? 

A.    Yes,  sir. 

Q.    It  was  what  we  could  term  a  bodily  infirmity? 

A.    That's  right. 

Q.  If  he  had  no  bodily  infirmity  there  could  not 
have  been  an  embolism? 

A.  That  is  pretty  broad.  There  are  embolisms 
that  form  without  bodily  infirmities. 

Q.    This  was  not  such? 

A.    This  was  bodily  infirmity. 

Q.  Whether  you  say  it  came  from  the  operation 
performed  on  April  7,  or  whether  it  came  from 
some  other  cause,  it  was  from  bodily  infirmity? 

A.    Yes,  sir. 

Q.    That  was  ultimately  the  cause  of  his  death? 

A.    Yes,  sir  (T.  106-107). 

Dr.  Brothers,  the  only  other  witness,  produced 
by  respondent,  likewise  testified  that  the  existence 
of  such  thrombus  was  a  pre-existing  bodily  infirm- 
ity (T.  136).  He  also  testified  that  such  pre-existing 
infirmity,  which  reference  to  snoring  and  coughing, 
was  the  exciting  cause: 

Q.  I  think  you  said  that  the  condition  of  his 
bodily  infirmity  with  reference  to  the  snoring  and 
coughing  was  the  exciting  cause  of  the  embolism? 

A.    Yes,  sir  (T.  129). 
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Dr.  Graves,  a  surgeon,  also  testified  that  such 
thrombus,  or  blood  clot,  was  a  diseased  process  of 
the  veins,  and  after  explaining  the  reason  for  the 
same,  said: 

Q.  Can  this  be  designated  as  a  disease  process 
of  the  veins? 

A.    Of  the  venous  system. 

Q.  That  is  co-existing  at  the  time  of  the  surgical 
procedure? 

A.    Yes,  sir  (T.  149). 

Dr.  Beeman,  a  pathologist,  also  testified  to  the 
diseased  condition  of  the  venous  system:  "In  my 
opinion  post-operative  pulmonary  embolism  is  not 
accidental  for  the  reason  that  it  arises  from  a  dis- 
eased process  of  the  venous  system  and  is  antici- 
pated" (T.  158). 

There  is  no  testimony  in  the  record  contrary  to 
that  of  the  doctors  to  the  effect  that  there  was  a 
pre-existing  bodily  infirmity  or  venous  disease  and 
that  the  same  contributed  to  and  was  a  cause  of 
death.  Respondent  contended,  and  the  trial  Court 
found,  that  such  pre-existing  condition  and  venous 
disease  resulted  in  an  embolism,  causing  death.  In 
Hutchison  vs.  Aetna  Life  Insurance  Company,  189 
Pac.  (Ore.)  586,  the  rule  is  stated: 

"To  recover  death  benefit  under  group  acci- 
dental death  and  dismemberment  policy,  bene- 
ficiary must  prove  that  death  resulted,  directly 
and  independently  of  all  other  causes  from 
bodily  injuries  effected  solely  through  external, 
violent,  and  accidental  means,   and  was  not 
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caused  directly  or  indirectly,  wholly  or  party, 
by  bodily  or  mental  infirmity." 


The  sedative  administered  was  proper  procedure 
in  order  to  ease  pain,  cause  relaxation,  and  induce 
sleep  and  rest.  The  effect  upon  the  insured  was  pre- 
cisely that  intended.  The  sedative  did  not  cause 
snoring,  it  induced  sleep,  and,  as  Dr.  Call  said:  "I 
know  that  he  always  snored  when  he  slept"  (T.  81). 
This  was  no  different  than  in  ordinary  life.  Dr.  Call 
testified  that  "a  snorer  does  the  same  thing  without 
an  opiate"  (T.  115).  He  then  testified  that  insured's 
actions  during  the  operation  and  subsequent  were 
no  different  than  in  ordinary  life  (T.  115).  The 
existence  of  a  blood  clot,  due  to  prior  operations,  is 
not  uncommon.  Dr.  Call  testified: 

Q.    How  was  the  clot  formed? 
A.    Due  to  a  former  operation  where  he  had  a 
bowel  obstruction. 

He  had  this  thrombus,  it  happens  in  lots  of  peo- 
ple (T.  83).  Such  a  condition  is  a  disease  of  the 
venous  system,  as  pointed  out  by  the  doctors  as 
hereinbefore  mentioned.  With  such  an  infirmity, 
Dr.  Call  testified: 

Q.  If  he  coughed  on  the  street  the  same  thing 
could  have  happened? 

A.  It  could  have  happened,  where  there  is  a  pre- 
existing thrombus  (43). 

Q.  He  could  have  been  sitting  in  an  arm  chair 
and  coughed  and  he  could  have  died? 


vs.  Cecelia  J.  Wilson  31 

A.  Yes,  they  have  been  known  to  die  during  the 
process  of  even  giving  an  enema  (T.  95). 

Manifestly,  where  the  experts  all  agree  that  the 
pre-existing  condition  in  the  case  at  bar  was  a 
bodily  infirmity  or  a  venous  disease,  death  under 
the  circumstances  was  not  independent  of  other 
causes,  but  was  certainly  contributed  to,  and  caused 
by,  such  infirmity  or  disease.  In  the  case  of  Smith 
vs.  Federal  Life  Insurance  Company,  6  F.  283,  it 
is  held: 

" Where  insured  at  the  time  he  received  an 
injury  is  suffering  from  a  disease  or  defect 
which,  acting  with  the  injury  as  a  contributing 
factor,  causes  death,  or  when  such  disease  or 
defect  aggravates  the  effect  of  the  disease,  and 
both  acting  together  cause  death,  the  injury  is 
not  the  sole  cause  of  death,  and  the  death  is 
not  within  the  terms  of  a  policy  insuring 
against  death  effected  directly  and  indepen- 
dently of  all  other  causes  through  external, 
violent  and  accidental  means." 

To  the  same  effect  it  will  be  noted  from  the  testi- 
mony of  Dr.  Call  that  he  seemed  to  be  under  the 
impression  that  perhaps  death  itself  was  accidental. 
The  Supreme  Court  of  Idaho,  in  the  case  of  Wade 
vs.  Pacific  Coast  Elevator  Co.,  64  Idaho  176,  129 
P.  (2)  894,  held  that  "death  is  not  in  itself  an 
accident." 

Clearly  the  burden  was  upon  respondent  to  estab- 
lish that  death  was  not  only  caused  solely  by  acci- 
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dent,  but  also  that  there  was  no  pre-existing  infirm- 
ity which  may  have  been  a  contributing  factor, 
directly  or  indirectly  causing  death.  Rodia  vs.  Met- 
ropolitan Life  Insurance  Co.,  (Pa.)  47  A.  (2)  152, 
is  a  case  where  the  policy  provided  inter  alia  for 
insurance  "against  the  results  of  bodily  injury 
*  *  *"  caused  directly  and  independently  of  all 
other  causes  by  violent  and  accidental  means,  and 
that  said  insurance  should  not  cover  "accident, 
injury,  disability,  death  or  any  other  loss  caused 
wholly  or  partly,  directly  or  indirectly  by  disease 
or  mental  infirmity  *  *  *".  On  page  153  the  Court 
says: 

"Where  the  liability  of  the  insurance  carrier 
is  restricted  as  in  the  policy  here  in  contro- 
versy, it  is  well  settled  in  this  commonwealth 
that  it  is  insufficient  for  plaintiff  merely  to 
show  a  direct  causal  relation  between  the  acci- 
dent and  the  disability  or  death.  The  burden 
is  on  her  to  establish  the  death  was  caused 
solely  by  external  and  accidental  means  (citing 
authorities).  If  the  proof  points  to  a  pre-exist- 
ing infirmity  which  may  have  been  a  contrib- 
uting factor,  plaintiff  must  also  produce  evi- 
dence to  exclude  the  possibility"  (citing  author- 
ities). 


In  the  case  of  Ryan  vs.  Continental  Casualty  Co., 
47  F.  (2)  472,  it  is  held: 

"Burden  was  on  plaintiff  in  an  action  on 
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accident  policy  to  prove  that  insured's  death 
resulted  solely  from  accident." 


In  Kellner  vs.  Travelers  Insurance  Co.,    (Cal.) 
181  P.  61,  it  is  held: 

"In  an  action  on  an  accident  policy  under 
which  insurer  was  not  responsible  for  the 
result  of  injuries  resulting  wholly  or  partly 
from  disease  in  any  form,  the  absence  of  dis- 
ease contributing  to  death  was  as  much  part 
of  the  plaintiff's  case  as  an  affirmative  showing 
of  the  occurrence  of  an  act  producing  injury 
and  of  death  following  such  injury,  although 
insurer  alleged  in  its  answer  that  deceased  was 
at  the  time  of  the  accident  in  a  diseased  con- 
dition and  that  the  disease  proximately  con- 
tributed to  his  death." 

In  Order  of  United  Commercial  Travelers  vs. 
Nicholson,  9  F.  (2)  7,  it  is  held, 

"Under  fraternal  benefit  contract  insuring 
against  death  by  accidental  means  independent 
of  other  causes  and  not  contributed  to  by  dis- 
ease, burden  was  on  plaintiffs  to  prove  by  pre- 
ponderance of  evidence  that  member's  death 
resulted  solely  from  accident  not  contributed 
to  by  disease  in  any  degree." 

The  cases  involving  the  phraseology  now  under 
consideration  are  numerous   and   the   results   are 
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varied  and  contradictory.  A  part  of  this  confusion 
is  the  result  of  failure  to  distinguish  in  drawing 
analogy  between  cases  involving  policies  which  con- 
tain only  the  provision  "resulting,  directly,  inde- 
pendently of  all  other  causes  from  bodily  injury 
effected  solely  through  external,  violent  and  acci- 
dental means"  and  those  policies  which  in  addition 
contain  the  provision  excepting  from  coverage,  acci- 
dents where  death  results  .  .  .;  or  directly  or 
indirectly,  from  infirmity  of  mind  or  body,  from 
illness  or  disease  .  .  ." 

The  difference  in  cases  under  these  two  types  of 
policies  is  very  ably  summarized  in  the  Nebraska 
case  of  Russell  vs.  Glens  Falls  Indemnity  Co.,  279 
N.W.  287,  in  the  following  passage: 

"Defendant  requested  the  following  instruc- 
tion: 'You  are  instructed  that  the  plaintiff  in 
his  petition  alleges  that  the  accident  in  question 
resulted  in  total  deafness  causing  total  dis- 
ability during  the  period  sued  on.  Now  you  are 
instructed  that  if  you  believe  that  the  deafness 
which  the  plaintiff  suffered  after  the  accident 
was  caused  both  by  the  accident  and  the  dis- 
eased condition  of  plaintiff's  ears,  and  that  the 
diseased  condition  of  plaintiff's  ears  at  the 
time  of  the  accident  directly  and  indirectly,  or 
wholly  or  partly,  caused  such  total  disability, 
as  claimed  by  plaintiff  then  your  verdict  should 
be  for  the  defendant.' 

"The  decisions  on  the  question  set  out  in 
other  jurisdictions  are  not  uniform  and  are 
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inharmonious  and  in  conflict,  and  we  find  by 
examination  of  the  many  cases  cited  in  the 
briefs  that  any  attempted  reconciliation  of 
them  is  hopeless  and  would  result  in  absurd 
distinctions.  In  this  state  there  is  not  a  clearly 
defined  rule  under  the  previous  decisions  of 
this  court.  One  source  of  confusion  in  the  deci- 
sions on  this  question  in  different  courts,  even 
in  the  same  jurisdiction,  is  in  applying  the 
reasoning  and  law  of  one  case,  based  on  a  cer- 
tain insurance  contract  providing  for  benefits 
resulting  from  accident,  to  another  case  with 
a  different  contract  .  .  . 

"It  seems  reasonably  clear  that  a  policy  with 
the  phrase  'resulting  directly,  independently 
and  exclusively'  refers  to  the  efficient,  substan- 
tial and  proximate  cause  of  the  disability  at 
the  time  it  occurred.  On  the  other  hand,  a 
policy  which  also  has  the  phrase  'wholly  or 
partly,  directly  or  indirectly,  from  disease  or 
mental  or  bodily  infirmity'  refers  to  another 
contributory  cause,  whether  proximate  or  re- 
mote. To  illustrate:  A  person  might  be  stand- 
ing near  a  stone  wall  and  become  dizzy  and 
fall  and  receive  a  serious  injury.  Clearly  there 
is  an  accident.  But  if  the  dizziness  was  caused 
by  an  existing  illness  or  disease  of  the  insured, 
the  illness  or  disease  would  be  the  remote  or 
indirect  cause  of  the  injury.  It  would  at  least 
in  part  cause  the  injury.  It  would  be  a  con- 
tributing and  co-operating  cause.  But,  whether 
a  proximate  or  remote  cause,  if  a  contributing 
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cause,  there  can  be  no  recovery  where  such  a 
cause  is  excluded  by  the  policy." 

Wherever  an  existing  disease  or  bodily  infirmity 
has  cooperated  to  produce  the  final  result,  it  has 
ben  uniformly  held  that  there  could  be  no  recovery 
where  the  policy  contained  the  exception  clause  as 
well  as  the  general  clause.  Further,  the  better  and 
majority  rule,  where  the  policy  contains  only  the 
coverage  provision  "directly  and  independently  of 
all  other  causes  from  bodily  injury  effected  solely 
through  violent  and  accidental  means,"  is  follows: 

"Where  the  insured  at  the  time  he  received 
an  injury  is  suffering  from  disease,  bodily 
defects  or  infirmity  which,  acting  with  the 
injury  as  a  contributing  factor,  brings  about 
death,  or  when  such  existing  disease,  defect  or 
infirmity  aggravates  the  effect  of  the  injury, 
or  the  injury  aggravates  the  efforts  of  the 
disease,  and  both,  acting  together,  cause  death, 
the  injury  is  not  the  sole  cause  of  death  and 
there  there  is  no  liability." 

The  following  is  a  partial  list  of  the  cases  which 
support  the  above  rule: 

Preston  vs.  Aetna  Life  Ins.  Co.  (Ill),  77  F. 

Supp.  743; 
Michener  vs.  Fid.  &  Cas.  Co.  of  N.Y.  (Iowa), 

203  N.W.  14; 
Smith  vs.  Fed  Life  Ins.  Co.,  6  F.  (2d)  283; 
Maryland  Cas.  Co.  vs.  Morrow,  213  F.  599; 
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Aetna  Life  Ins.  Co.  vs.  Ryan,  255  F.  483; 
Nat'l  Assn.  of  Ry.  Clerks  vs.  Scott,  155  F. 

92; 
White  vs.  Standard  Life  and  Accid.  Ins.  Co. 

(Minn.),  103  N.W.  735; 
Binder  vs.  Natl.  Masonic  Ace.  Assn.  (Iowa), 

102  N.W.  190; 
U.S.  Mut.  Accid.  Assn.  vs.  Barry,  9  Supp. 

Ct.  755; 
Mutual  Ben.   Health  and  Accid.  Assn.  vs. 

Hite   (Va.),  25  S.E.   (2d)   743; 
Mut.  Ben.  vs.  Webber  (Ky.)  187  S.W.  (2d) 

273; 
Kundiger  vs.  Metro.  Life  Ins.  Co.   (Minn.), 

15  N.W.   (2d)  487; 
Mut.  Ben.  Health  and  Accid.  Assn.  vs.  Ryder 

(Va.),  185  S.E.  895; 
Hodges   vs.    Mut.    Ben.    Health   and   Accid 

Assn.  (Wash.),  131  P.  (2d)  937; 
Stewart  vs.  Travelers  Prot.  Assn.    (Tex.), 

81  F.  (2d)  25; 
Am.   Nat.   Ins.   Co.   vs.   Briggs    (Tex.),   90 

S.W.   (2d)   602; 
Herthel  vs.  Time  Ins.  Co.  (Wis.),  265  N.W. 

575; 
Howe  vs.  Nat'l  Life  Ins.  Co.    (Mass.),  72 

N.E.   (2d)   425. 

It  is  clear  that  since  the  policy  at  hand  contains 
the  exception  excluding  death  which  results 
"directly  or  indirectly,  from  infirmity  of  mind  or 
body,  from  illness  or  disease,"  that  even  though  the 


38  New  York  Life  Insurance  Company 

sedative  was  considered  to  have  constituted  an 
external  injury,  without  the  pre-existing  thrombus 
death  would  not  have  resulted,  and  respondent  can- 
not recover. 

The  manner  in  which  the  evidence  v/as  presented 
in  an  effort  to  establish  liability  in  the  present  case 
is  analogous  to  that  in  the  Illinois  case  of  Schroeder 
vs.  Police  &  Firemen's  Ins.  Co.,  supra,  we  quote 
from  that  opinion: 

"A  post  mortem  examination  was  held  by 
Dr.  Wheatley  and  Dr.  Dunham,  both  of  whom 
testified  in  the  case.  No  cuts,  bruises  nor  out- 
ward marks  of  trauma  were  found  on  the  body. 
It  was  ascertained  that  his  heart  was  appar- 
ently normal  except  for  certain  white  calcium 
deposits  in  the  upper  portion  thereof  and  in 
the  arch  of  the  aorta  and  a  condition  indicating 
arteriosclerosis,  and  the  cause  of  his  death  was 
determined  and  reported  by  the  physician  to 
be  angina  pectoris.  Upon  direct  examination, 
omitting  the  previous  history  of  the  case,  medi- 
cal testimony  was  given  by  Dr.  Dunham  and 
Dr.  Wheatley  in  response  to  hypothetical  ques- 
tions that  his  death  could  have  been  caused  by 
shock,  over-exertion  or  excitement.  On  cross- 
examination,  including  the  element  of  the  pre- 
vious attack  of  angina  pectoris,  both  gave  it 
as  their  opinion  that  he  had  died  of  angina 
pectoris.  Further  expert  testimony  was  given 
by  Dr.  Robert  S.  McCaughey,  who  had  exam- 
ined an  electro-cardiogram  made  on  Schroeder 
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at  the  hospital  in  April,  1936.  He  testified  that 
the  cardiogram  showed  thrombosis  and  was  a 
classical  picture  of  blood  clotting  in  the  heart 
muscle,  indicating  angina  pectoris.  In  answer 
to  a  hypothetical  question,  he  stated  that 
Schroeder  had  a  degenerative  heart  circulation 
and  that  the  condition  might  have  contributed 
to  his  death.  He  also  testified  that  physical 
exertion  would  likely  produce  death  in  a  man 
who  had  angina  pectoris. 

"*  *  *  In  view  of  the  undisputed  facts 
appearing  in  the  record  in  this  case,  we  hold 
the  finding  of  the  jury  was  contrary  to  the 
evidence  on  the  issues  submitted.  Under  the 
facts  and  circumstances  in  evidence,  we  find 
and  hold,  upon  a  rehearing  herein,  that  the 
death  of  William  Schroeder,  the  insured,  did 
not  result  from  bodily  injuries  effected  directly 
and  independently  of  all  other  causes,  through 
external,  violent  and  accidental  means,  and  we 
find  that  his  death  was  caused  directly  or 
indirectly,  wholly  or  partly,  by  the  disease  or 
angina  pectoris  and  the  degenerative  condition 
of  his  heart  from  which  he  was  suffering  and 
that  the  policy  of  insurance  does  not  cover 
such  loss." 

The  Supreme  Court  of  Ohio  in  the  case  of  New 
Amsterdam  Casualty  Co.  vs.  Cora  Belle  Johnson, 
110  N.E.  475  employed  in  summation  of  a  problem 
before  that  Court,  similar  to  the  case  at  hand : 


40  New  York  Life  Insurance  Company 

"In  every  moment  of  our  conscious  or  sleep- 
ing hours  we  are  all  possible  victims  of  errors 
of  the  human  system,  respiratory,  circulatory, 
or  digestive;  errors  that  our  physicians  would 
term  accidents  of  nature.  Even  the  diseases 
which  afflict  humanity  are  frequently  the  re- 
sult of  accidents  pure  and  simple.  As  has  been 
expressively  said,  nature  slips  a  cog  and  the 
well  man  is  invalided.  The  separation  of  in- 
juries occasioned  by  accidental  means  from 
those  occasioned  by  means  non-accidental  is  not 
free  from  difficulty,  and  an  attempt  to  logi- 
cally analyze  every  supposable  case  of  this 
character  and  differentiate  along  consectary 
lines  would  lead  to  some  contraditions. 

"While  the  views  of  the  laity  cannot  in  the 
very  nature  of  things  be  the  controlling  gauge 
wherewith  to  measure  doubtful  legal  proposi- 
tions, yet  it  might  be  suggested  that  the  aver- 
age business  man,  were  the  question  involved 
in  this  case  submitted  to  him,  would  in  all 
likelihood  be  surprised,  if  not  shocked,  to  learn 
that  it  had  been  held  that  an  injury  of  the 
character  suffered  by  the  defendant  in  error 
should  be  followed  by  the  payment  of  indem- 
nity by  a  strictly  accident  insurance  company. 

"The  Court  is  constrained  to  hold  that  the 
result  which  followed  the  taking  of  the  bath 
by  the  insured  was  not  an  accident  upon  which 
recovery  can  be  had  under  the  wording  of  the 
policy.  A  case  is  cited  where  recovery  was  had 
by  reason  of  a  ruptured  blood  vessel  occasioned 


vs.  Cecelia  J.  Wilson  41 

by  the  mere  lifting  one's  self  naturally  out  of 
a  chair.  It  is  felt  by  this  Court  that  in  such 
case,  as  in  the  case  at  bar,  such  a  conclusion 
would  be  unduly  pressing  the  construction  of 
the  language  universally  employed  in  naked 
accident  policies.  It  would  amount  to  an  unfair 
and  unjust  enlargement  of  the  company's  lia- 
bility, and  would  convert  accident  companies 
into  both  sick-beneficial  and  life  insurance  com- 
panies ;  and,  worse  than  this,  the  apparent  vice 
of  it  is  that,  if  countenanced,  it  would  inevit- 
ably result  in  the  necessity  of  requiring  con- 
stantly increasing  premiums  from  the  vast 
multitude  of  the  laboring  classes  as  well  as 
people  of  moderate  means  who  chiefly  buy  this 
character  of  insurance." 

As  noted,  Dr.  Call  testified  for  respondent  that 
the  bodily  infirmity  had  existed  for  many  years  and 
was  of  a  settled  and  determined  character.  In  this 
he  was  corroborated  by  the  testimony  of  doctors, 
some  of  whom  referred  to  the  infirmity  as  a  venous 
disease.  By  her  own  case,  respondent  showed  that 
death  was  not  caused  by  bodily  injury  through  acci- 
dent, independently  of  all  other  causes,  but  that 
death  was  contributed  to  and  caused  by  such  infirm- 
ity or  disease. 
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CONCLUSION 

This  action  to  recover  $5,000.00,  in  addition  to 
the  $5,000.00  paid  by  appellant  in  the  face  amount 
of  the  policy,  was  brought  under  the  double  indem- 
nity clause  providing  for  payment  only  in  the  event 
of  death  resulting  directly  and  independently  of  all 
other  causes  from  bodily  injury  effected  through 
external,  violent  and  accidental  means.  No  bodily 
injury  was  shown.  The  sedative  was  proper  proce- 
dure; no  untoward  or  unexpected  results  ensued; 
it  allayed  pain  and  induced  rest  and  sleep  as  it  was 
intended;  when  insured  slept  he  always  snored, 
which  was  well  known  to  attending  physician,  how- 
ever such  sleep  was  induced.  The  bodily  infirmity 
or  disease  of  insured  was  of  long  settled  and  deter- 
mined character.  Such  infirmity,  a  thrombus  or 
blood  clot,  a  diseased  venous  system,  could  be  ex- 
pected to  break  loose  at  any  time,  either  by  a  slight 
cough,  walking,  or  other  ordinary  actions  of  life, 
all  of  which  were  also  known.  In  any  event,  a  post- 
operative pulmonary  or  other  embolism,  is  a  hazard 
of  every  surgical  procedure,  the  great  scourge 
occurring  in  about  50%  to  807c  of  all  post-operative 
deaths,  not  unforeseen,  improbable  or  unexpected. 
Not  only  did  respondent  not  show  that  death  re- 
sulted directly  from  bodily  injury  solely  through 
accident,  but  the  record  affirmatively  shows  a  pre- 
existing infirmity  or  disease  which  contributed  to 
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and  caused  the  death  of  insured.  Judgment  should 
therefore  be  reversed. 

Respectfully  submitted, 

J.  L.  EBERLE, 
B.  S.  VARIAN, 
DALE  0.  MORGAN, 
T.  H.  EBERLE, 

Attorneys  for  appellant, 
Residence:  Boise,  Idaho. 


APPENDIX  "A" 

Sec.  39-207,  Idaho  Code.  CERTIFICATES  OF 
DEATH. — The  certificate  of  death  shall  contain 
the  following  items: 

*  *  *  *  * 

17.  Cause  of  death,  including  the  primary  and 
contributory  causes  or  complications,  if  any,  and 
duration  of  each. 

Sec.  39-227.  CERTIFIED  COPIES  AND 
SEARCHES  FOR  BIRTH  AND  DEATH  CER- 
TIFICATES—USE AS  EVIDENCE— FEES.— 
The  department  of  public  health  shall,  upon  request, 
furnish  any  applicant  a  certified  copy  of  the  record 
of  any  birth  or  death  registered  under  the  provi- 
sions of  this  chapter,  for  the  making  and  certifica- 
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tion  of  which  it  shall  be  entitled  to  a  fee  of  fifty 
cents,  to  be  paid  by  the  applicant;  and  any  such 
copy  of  the  record  of  a  birth  or  death,  when  prop- 
erly certified  by  the  department  to  be  a  true  copy 
thereof,  shall  be  prima  facie  evidence  in  all  courts 
and  places  of  the  facts  therein  stated.  *   *   * 
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No.  12,227 

IN  THE 
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For  the  Ninth  Circuit 


New  York  Life  Insurance  Company, 
a  corporation, 
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vs. 


Cecelia  J.  Wilson, 


Appellee. 
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On  Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Eastern  Division. 

Honorable  Chase  A.  Clark,  Judge. 
BRIEF  FOR  APPELLEE. 


STATEMENT  OF  FACTS. 

Appellee  has  no  disagreement  or  Objection  to  the 
statement  of  the  case  as  made  by  the  appellant,  which 
is  found  on  pages  4  to  8  of  the  printed  brief.  How- 
ever, the  statement  naturally  is  one  based  upon  the 
assumption  that  the  facts  referred  to  therein  as  ap- 
pearing in  the  record,  support  the  appellant's  theory 


(Note)  :  All  numbers  contained  herein  such  as  94,  refer  to  the 
number  of  the  page  of  the  printed  transcript  of  record  unless 
otherwise  specifically  stated. 


and  refers  to  facts  that  it  believes  should  be  accepted 
by  the  Court,  and  has  not  taken  into  consideration 
the  direct  conflict  in  the  testimony  by  the  different 
expert  witnesses  and  does  not  refer  to  the  testimony 
as  quoted  in  the  opinion  of  the  Court,  T-14-15,  nor 
does  it  refer  to  the  fact  that  the  unexpected  snoring, 
coughing  and  violent  exertion  was  such  that  the  de- 
ceased was  swallowing  his  tongue,  T-94. 

The  appellee  pleaded  the  issuance  of  the  policy  in 
payment  of  the  premiums  and  the  death  by  accident. 
The  burden  was  upon  the  appellee  to  establish  these 
allegations. 


SUMMARY. 

The  appellant  having  admitted  the  issuance  of  the 
Policy  and  having  pleaded  specially  that  the  death  oi 
the  deceased  resulted  in  such  a  manner  as  to  be  within 
certain  exclusions  of  the  policy,  T-10,  the  burden  was 
upon  appellant  to  establish  that  defense. 

The  issuance  of  the  policy,  the  payment  of  premiums: 
and  the  death  of  the  deceased  are  not  disputed.  Th< 
case  under  the  existing  law  is  to  be  determined  by  th< 
Appellate  Court  as  to  whether  the  Findings  of  Fact 
T-22,  are  supported  by  any  evidence.  If  the  Finding, 
are  supported  and  not  clearly  erroneous,  the  conclu 
sions  of  law  and  judgment  are  naturally  correct. 


POINTS  AND  AUTHORITIES. 
I. 

Rule  52  as  amended,  of  the  Federal  Rules  of  Civil 
Procedure,  is  applicable  in  this  cause  and  the  Appel- 
late Court  will  not  set  aside  Findings  of  Fact  unless 
clearly  erroneous.  Such  portion  of  Rule  52  of  the 
Rules  of  Civil  Procedure  as  is  applicable  herein  is 
quoted  as  follows: 

"(a)  Effect.  In  all  actions  tried  upon  the 
facts  without  a  jury  or  with  an  advisory  jury, 
the  court  shall  find  the  facts  specially  and  state 
separately  its  conclusions  of  law  thereon  and 
direct  the  entry  of  the  appropriate  judgment; 
and  in  granting  or  refusing  interlocutory  injunc- 
tions the  court  shall  similarly  set  forth  the  find- 
ings of  fact  and  conclusions  of  law  which  consti- 
tute the  grounds  of  its  action.  Requests  for  find- 
ings are  not  necessary  for  purposes  of  review. 
Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses." 

Occidental  Life  Ins.  Co.  v.  Thomas,  107  Fed. 

(2d)  876  (see  CCA.  9) ; 
Friedman   v.    Decatur    Corporation,    11    App. 

(D.C)  326,  135  Fed.  (2d)  812; 
Webb  v.  Frisch,  111  Fed.  (2d)  887; 
Durkey  v.  Arndt,  138  Fed.  (2d)  317; 
Corbett  v.  Halliwell,  123  Fed.   (2d)  331  (cert. 
denied)    315   U.S.   818,  62   Sup.  Ct.   906,  86 
L.  Ed.  1216)  ; 
McWilliams  Transit  Incorp.  v.  Henges  Marine 
Ins.,  130  Fed.  (2d)  201; 


Reynolds   v.    Goodwin   Hill   Corporation,   154 

Fed.  (2d)  553; 
Blytheville  Cotton  Oil  Co.  v.  Kum,  155  Fed. 

(2d)  467; 
U.  S.  v.  Alum.  Co.  of  Am.,  148  Fed.  (2d)  416; 
Universal  Pictures  Co.  Inc.  v.  Cummings,  150 

Fed.  (2d)  986  (CCA.  9); 
Sappv.  Gardner,  143  Fed.  (2d)  423  (CCA.  9) 
Low  den  et  al.  v.  Hansen,  134  Fed.  (2d)  348. 

II. 

The  record  showing  a  difference  of  opinion  and  a 
conflict  between  the  different  expert  witnesses  testify- 
ing on  behalf  of  the  parties,  the  trial  Court  had  ai 
opportunity  to  determine  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their  testimony, 
the  findings  should  not  be  disturbed  if  supported  b] 
any  evidence. 

Rule    52    of    Rules    of    Civil    Procedure,    as 

amended,  supra; 
Blytheville  Cotton  Oil  Co.  v.  Kum,  155  Fed. 

(2d)  467; 
U.  S.  v.  Alum.  Co.  of  Am.,  148  Fed.  (2d)  416 
Woods  v.  Fliss,  168  Fed.  (2d)  614  (and  cases 
cited  under  Point  I  supra). 

III. 

The  law  of  the  cases  is  to  be  determined  by  the  lai 
and  the  statutes  of  the  State  of  Idaho. 

Erie  R.R.  Co.  v.  Thompkins,  304  U.S.  64,  8 
L.Ed.  1188,  114  A.L.R.  1487. 


IV. 

The  death  of  the  deceased  was  accidental. 

Teeter  et  al.  v.  Dairymen's  Coop,  et  al.  (Ida.), 

190  P.  (2d)  687; 
Rauert  v.  Loyal  Prot.  Ins.  Co.  (Ida.),  106  Pac. 

(2d)  1015. 

V. 

The  Idaho  Courts  have  repeatedly  held  that  insur- 
ance policies  must  be  construed  strongly  against  the 
insurer  and  in  favor  of  the  insured  and  that  where 
there  are  two  constructions  that  may  be  placed  upon 
the  meaning  of  an  accident  policy,  one  of  which  will 
permit  the  insured  to  recover  and  the  other  not  per- 
mitting such  recovery,  that  the  Courts  must  so  con- 
strue the  policy  as  to  permit  recovery.  The  Idaho 
Courts  having  so  held,  decisions  from  other  Courts 
adopting  this  liberal  construction  are  in  point  in  the 
present  controversy. 

Rauert  v.  Loyal  Protective  Ins.  Co.  (Ida.),  106 

Pac.  (2d)  1015; 
O'Neill  v.  N.  Y.  Life  Ins.  Co.  (Ida.),  152  Pac. 

(2d)  707; 
Maryland  Cas.   Co.  v.  Boise  Street   Car.   Co. 

(Ida.),  11  Pac.  (2d)  1090; 
Kingsford  v.  Bits.  Men's  Assurance  Co.  (Ida.), 

68  Pac.  (2d)  58; 
Sweaney  &  Smith  et  al.  v.  St.  Paul  Fire  Ins.  Co. 

(Ida.),  206  Pac.  178; 
Watkins  v.  Fed.  Life  (Ida.),  29  Pac.  (2d)  1007; 
Stout  v.  Continental  Life  his.  Co.  (Ida.),  291 
Pac.  1073; 
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Manufacturers  Ace.  Indem.  Co.  v.  Dorgan,  58 
Fed.  945; 

Burr  v.  Com.  Travs.  Mut.  Ace.  Ass.  Co.  (N.Y.), 
67  N.E.  (2d)  248,  166  A.L.R.  762  (exhaustive 
note  is  found  in  the  discussion  of  this  ques- 
tion at  page  473  of  166  A.L.R.)  ; 

Jensma  v.  Sun  Life  Ins.  Co.,  64  Fed.  (2d)  457 
(9th  CCA.)  ; 

Beile  v.  Trav.  Prot.  Ass.  Co.  (Mo.),  135  S.W. 
497; 

Buhl  v.  Kans.  Life  Ins.  Co.  (New  Mex.),  250 
Pac.  635; 

Sallie  Newsom  v.  Commercial  Cas.  Ins.  Co., 
137  S.E.  456; 

Int.  Nut.  Life  Ass.  v.  Francis  (Tex.),  23  S.W. 
(2d)  282; 

Huntington  Cab  Co.  v.  Fed.  &  Cas.  Co.,  Inc.,  63 
Fed.  Supp.  939,  citing  73  A.L.R.  414; 

Georgia  Casualty  Co.  v.  Mills,  127  So.  555; 

Sentinel  Life  Ins.  Co.  v.  Blackmer,  77  Fed.. 
(2d)  345,  cert,  denied,  80  L.Ed.  427; 

Bankers  Health  &:  Ace.  Co.  of  Am.  v.  Shadden, 
15  S.W.  (2d)  704; 

Trav.  Ins.  Co.  of  Hartford  v.  Diner,  75  Fed. 
(2d)  3; 

Meyer  v.  Fed.  Cas.  Co.  (la.),  65  N.W.  328; 

Browning  v.  Equitable  Life  Ass.  Soc.  of  the 
United  States  (Utah),  72  Pac.  (2d)  1060 
(this  case  cited  and  approved  by  the  Supreme 
Court  of  the  State  of  Idaho  in  Rauert  v 
Loyal  Protective  Assur.  Co.,  supra). 


VI. 

The  burden  was  upon  the  appellant  to  establish  its 
defense  that  the  exclusions  in  the  policy  defeated 
recovery. 

O'Neill  v.  N.  Y.  Life  Ins.  Co.  (Ida.),  152  Pac. 
(2d)  707. 


ARGUMENT. 

Appellee  will  follow  the  propositions  of  law  set  forth 
in  her  points  and  authorities  in  the  order  thereof  and 
insofar  as  the  propositions  therein  are  argued  spe- 
cifically, the  following  Roman  numerals  correspond 
with  the  numerals  under  the  points  and  authorities 
and  contain  the  arguments  of  appellee  on  the  propo- 
sitions therein  set  forth. 

I  and  II. 

It  is  appellee's  view  that  this  case  on  appeal  can  and 
will  be  decided  under  Rule  52  (a)  as  amended  of  the 
Federal  Rules  of  Civil  Procedure  and  that  the  sole 
and  only  questions  involved  are  whether  or  not  there 
was  or  is  any  evidence  to  support  the  findings  of  the 
trial  Court. 

It  will  be  noted  that  appellant  in  its  specification  of 
errors  object  only  to  Finding  No.  3,  T-20;  Finding  |No. 
12,  T-21 ;  Finding  No.  7,  T-20  and  Finding  No.  9,  T-21. 
These  specifications  are  found  on  pages  8  and  9  of  ap- 
pellant's brief. 
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This  Court  held  in  Occidental  Life  Insurance  Co.  v 
Thomas,  supra,  an  Idaho  case,  that  the  Court  will  nol 
weigh  the  evidence  and  that  the  findings  of  the  tria 
Court  will  only  be  set  aside  if  no  reasonable  man  coulc 
logically  infer  accidental  death  from  the  evidence 
The  Court's  opinion,  T-ll-18,  contains  certain  evi 
dence  that  caused  the  Court  to  consider  that  it  sup 
ported  a  finding  that  there  was  a  death  by  accident 
The  Court  saw  and  heard  Dr.  Call,  Dr.  Brothers  an< 
Dr.  Graves  who  were  the  only  witnesses  who  appearec 
in  person  and  gave  oral  testimony.  The  other  exper 
witnesses  testified  by  deposition. 

There  is  a  direct  dispute  among  the  experts.  How 
ever,  a  fair  consideration  of  the  experts  used  by  aji 
pellant  shows  that  they  could  not  determine  the  deatj 
of  deceased  without  an  autopsy.  The  testimony  of  J)i 
M.  M.Graves,  T-146: 

"Q.     Assuming  that  he  died  at  five  a.m.  Apr 
8,  1948  in  the  light  of  that  record  from  what  cau 
could  he  have  died  ? 

A.     He  could  have  died  from  cerebro-vascuh 
thrombosis,  embolism;  coronary  thrombosis,  en 
bolism  or  pulmonary. 
Q.     Acute  heart  failure? 
A.     That  is  possible. 

Q.     Could  the  cause  of  his  death  be  determint 
other  than  by  autopsy? 
A.     In  my  opinion,  no."  T-146. 

(The  first  question  quoted  above  refers  to  the  dae 
of  death  in  1948.  This  is  an  error  as  deceased  died 
1947,  but  is  immaterial  whether  it  is  typographic (l 
or  counsel's  error  in  submitting  the  question.) 
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Dr.  Call  performed  the  operation;  was  in  constant 
attendance  at  the  bedside  of  the  patient  and  his  testi- 
mony being  direct  and  positive,  the  trial  Court  was 
certainly  entitled  to  give  it  such  weight  as  he  thought 
it  entitled  to.  The  Supreme  Court  of  Idaho  has  di- 
rectly held  in  the  cases  cited,  that  a  death  under  the 
circumstances  of  this  case,  is  an  accidental  death,  and 
in  the  case  of  Teeter  et  al.  v.  Dairymen's  Cooperative 
et  ah,  supra,  the  Supreme  Court  of  Idaho  determined 
that  an  occlusion,  thrombus  or  embolism  could  be  an 
accident  and  quotes  the  testimony  of  two  doctors  as 
follows : 

Dr.  Call: 

"When  a  man  gets  a  coronary  occlusion,  he  has 
a  sudden  tremendous  injury  to  his  heart." 

Dr.  Pointdexter: 

"This  man  died  of  a  cardiac  accident  and  to  be 
more  specific,  a  coronary  occlusion." 

Dr.  Call  testified,  T-94,  "that  the  patient  was  swal- 
lowing his  tongue",  which  was  certainly  a  violent  ex- 
ertion that  could,  under  the  testimony  of  Doctors  Call 
and  Brothers,  result  in  an  accident.  Dr.  Brothers  testi- 
fied, T-33: 

"Q.     Doctor,  you  say  in  this  case  the  accident 
was  not  connected  with  the  surgery  ? 
A.     In  my  opinion,  it  was  not." 

Doctors  Brothers  and  Call  both  based  their  opinion 
and  their  reasoning  upon  the  proposition  that  the  em- 
bolism could  not  have  resulted  from  the  hernia  opera- 
tion by  reason  of  the  time  element. 
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Dr.  Brothers,  T-37: 

"Q.  You  cannot  say  that  it  wasn't  connected 
with  this  operation? 

A.     I  do  not  think  it  was. 

Q.    You  have  no  way  of  saying  that  ? 

A.  Yes,  this  thing  occurred  too  soon  following 
the  surgery  to  have  been  caused  by  it." 

Whether  or  not  the  majority  of  Courts  or  doctors 
would  agree  with  Dr.  Brothers'  testimony  is  beside 
the  point.  His  background  and  qualifications,  T-117- 
118,  show  that  he  is  a  competent,  experienced  physi- 
cian and  surgeon,  and  certainly  a  reasonable  man  i 
would  be  justified  in  accepting  his  testimony. 

Stress  is  laid  by  appellant  upon  certain  questions 
propounded  which  contained  a  statement  from  text 
books  that  a  certain  percentage  of  deaths  occur  from  i 
pulmonary  embolism  following  hernia  operations  and 
that,  therefore,  the  Court  was  bound  to  find  and  be- 
lieve that  the  insured's  death  and  the  embolism  was 
the  result  of  a  hernia  operation.  Such  questions  and 
statements  are  misleading,  and  the  percentage  ofJ 
deaths  from  pulmonary  embolism  following  hernia  is 
of  no  benefit  whatever  unless  it  is  shown  the  num- 
ber of  hernia  operations.  This  is  shown  by  the  first 
question  and  answer  of  Dr.  Brothers  on  re-direct  ex 
animation,  T-139. 


III. 


The  law  of  the  State  of  Idaho  controls  in  this  case, 
which  is  based  upon  diversity  of  citizenship.  This  is 
not  controverted  by  appellant,  and  a  discussion  would 
not  assist  the  Appellate  Court. 
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IV. 

Reference  has  heretofore  been  made  to  the  case  of 
Teeter  et  al.  v.  Dairymen's  Coperative  et  ah,  an  Idaho 
decision.  This  decision  is  definite  authority  for  the 
position  of  appellee,  in  contending  that  the  death  of 
the  insured  was  a  death  by  accident. 

"  Death  of  truck  driver  from  coronary  occlusion 
precipitated  by  exertion  of  loading  60  to  80 
pound  ice  cream  packages  on  truck  in  per- 
formance of  regular  duties,  thereby  accelerating 
or  aggravating  pre-existing  diseased  condition  of 
heart,  resulted  from  'accident  arising  out  of  and 
in  course  of  employment'  so  as  to  entitle  dece- 
dent's dependents  to  compensation.  Code  1932,  pp. 
43-901  et  seq." 

(From  Syllabus  1.) 

Rauert  v.  Loyal  Protective  Ins.  Co.  (Ida.)  supra, 
justifies  the  decision  of  the  trial  Court  in  holding  that 
the  insured's  death  was  accidental.  This  case  involved 
a  hernia  operation,  but  the  operation  for  hernia  was 
performed  after  the  exertion  and  not  before.  It  cer- 
tainly could  not  affect  the  principle  involved. 

It  is  appellee's  view  that  the  case  of  O'Neill  v.  New 
York  Life  Ins.  Co.  (Ida.),  the  same  appellant  settles 
the  case  insofar  as  defendant  is  concerned. 

V. 

It  is  appellee's  position  that  appellant,  in  writing 
the  policy  of  insurance  issued  to  the  deceased,  was 
under  the  necessity  of  so  wording  a  policy  that  it  could 
be  sold  by  the  sales  department  and  in  many  instances 
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successfully  defended  against  by  the  legal  department. 
If  the  appellant's  construction  of  the  policy  is  cor- 
rect, under  no  condition  could  the  beneficiary  in  the 
policy  recover  if  an  accident  befell  Mr.  Wilson  follow- 
ing his  operation  for  the  reason  it  contends  that  Wil- 
son would  not  have  been  where  he  was  without  the 
operation  and  that  therefore  he  could  not  have  had  the 
accident.  If  through  some  unfortunate  accident  the 
floor  of  his  room  in  the  hospital  had  fallen  or  the 
roof  caved  in,  there  could  not  be  a  recovery,  because 
he  should  not  have  been  there,  except  for  his  opera- 
tion. The  same  would  be  true  if  he  were  being  con- 
veyed in  an  ambulance  and  was  killed  in  a  collision. 

The  qualifying  words  found  in  the  limitations  of 
the  policy  and  sought  to  be  used  as  a  complete  defense, 
were,  of  course,  placed  there  by  trained  legal  and 
medical  experts,  not  with  the  thought  of  making 
their  meaning  clear  to  the  average  business  man,  but 
to  lull  him  into  a  sense  of  security.  As  the  Supreme 
Court  of  the  State  of  Idaho  in  analyzing  a  policy  of 
insurance  in  Kings  ford  v.  Business  Men's  Assurance 
Co.,  supra,  reasoned  that  if  a  policy  of  insurance  was 
intended  to  mean  a  certain  thing  that  the  policy  would 
contain  language  that  would  show  the  condition,  the 
Court  saying: 

"Had  it  been  the  intention  of  the  parties  to  thi 
contract  that  exemption  from  payment  of  pre 
miums  was  to  be  dependent  on  giving  notice  an 
making  proof  of  disability,  it  would  have  been 
provided  therein  that  failure  to  give  the  notice 
and  make  the  proof  while  the  policy  was  in  force 
would  terminate  it." 


id 
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((Applying  the  same  analysis,  appellee  contends  if  the 
I  policy  issued  to  the  insured  and  the  exclusions  of  the 
policy  were  intended  to  bar  recovery  if  insured  died 
after  any  operation,  no  matter  what  the  cause  or  if  he 
|died  from  pulmonary  embolism,  no  matter  what  the 
Icause,  it  would  have  said  so.  In  Manufacturer's  Ace. 
\Indemn.  Co.  v.  Dorgan,  supra,  ex-President  and  Chief 
Justice  Taft  said: 

"  It  is  a  well-settled  rule  in  the  construction  of  in- 
surance policies  of  this  character,  which  the  in- 
sured accepts  for  the  purpose  of  covering  all  ac- 
cidents, to  construe  all  language  used  to  limit  the 
liability  of  the  company,  strongly  against  the  com- 
pany. Policies  are  drawn  by  the  legal  advisers  of 
the  company,  who  study  with  care  the  decisions 
of  the  courts,  and,  with  those  in  mind,  attempt  to 
limit  as  narrowly  as  possible  the  scope  of  the  in- 
surance. It  is  only  a  fair  rule,  therefore,  which 
courts  have  adopted,  to  resolve  any  doubt  or 
ambiguity  in  favor  of  the  insured  and  against 
the  insurer." 

This  case  has  been  widely  cited  and  quoted. 

In  Beile  v.  Travelers  Protective  Assurance  Co., 
supra,  the  insured  died  as  a  result  of  chloroform  ad- 
ministered preparatory  to  a  surgical  operation.  It 
developed  in  the  postmortem  that  his  heart  and  other 
organs  were  defective  and  that  he  was  not  in  first 
class  condition  at  all.  However,  the  examination  of  a 
competent  physician  did  not  indicate  such  to  be  the 
case.  What  possible  difference  can  there  be  whether 
chloroform  or  any  sedative  or  any  other  treatment 
kills  the  insured  unexpectedly,  either  before  or  after 
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his  operation?  The  Court  in  discussing  this  phase  of 
the  matter  said: 

"but  the  difference  is  one  of  degree  only.  In  the 
Young  case  the  lung  was  not  strong  enough  to 
withstand  the  strain  of  the  lift.  In  this  case  the 
heart  was  not  strong  enough  to  withstand  the  ef- 
fect of  the  chloroform.  In  each  case  the  organ 
affected  was  too  weak,  but  in  neither  case  did  the 
person  know  of  the  weakness.  In  order  for  the 
rupture  or  dilation  to  have  been  the  natural  and 
probable  consequence  of  the  lifting  of  the  maill 
sack  or  the  administering  of  the  chloroform,  and 
therefore  not  an  accident,  it  must  have  been  aj 
result  which  was  expected,  or  one  which  ought  to 
have  been  expected,  and  this  could  not  be  with- 
out he  knew  of  the  defects  in  his  heart  or  othen 
organs  or  they  were  so  apparent  to  the  ordinary! 
powers  or  means  of  perception  that  he  ought  tc 
have  known  of  them.  There  is  no  pretense  thai: 
such  is  the  case  here.  Even  his  physicians,  wit! 
their  learning,  subjected  him  to  the  usual  exam: 
ination  without  suspecting  his  terrible  interna^) 
condition.  We  conclude  that  the  trial  court  errec 
in  holding  as  a  matter  of  law  that  Beile's  deat 
was  not  by  accident. ' ' 

The  authorities  cited,  together  with  the  case  o 
Jensma  v.  Sun  Life  Insurance  Co.  (CCA.  9)  supra 
required  the  trial  Court  to  hold  that  the  beneficiar 
was  entitled  to  recover.  The  giving  of  the  sedativ 
did  not  originate  internally.  It  originated  externally 
The  choking,  coughing  and  snoring  was  unexpecte< 
and  certainly  violent  and  the  results  were  tragic. 
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Insurance  companies  know  when  they  issue  these 
policies,  that  men  will  grow  older,  that  they  become 
more  susceptible  to  death  from  every  cause ;  that  they 
are  not  as  alert  in  avoiding"  accident;  that  they  have 
operations  from  time  to  time  and  that  death  is  in- 
svitable.  These  are  the  arguments  for  the  purchase  of 
ievery  type  of  insurance.  They  can  determine  with  ex- 
actness the  average  length  of  life  of  all  people.  As  said 
by  one  of  the  Courts,  a  man  is  not  required  to  be  a 
Hercules  to  secure  insurance.  Why  does  he  pay  for 
accident  insurance?  Because  he  is  convinced  by  the 
illogical  reasoning  of  the  companies  selling  this  insur- 
iance  that  he  is  likely  to  die  from  accident  at  any 
time. 

VI. 

Appellee  does  not  believe  that  it  will  be  contended 
ithat  the  Idaho  cases  cited  under  this  particular  point 
Jiold  other  than  that  the  burden  is  upon  the  appellant 
to  establish  by  a  preponderance  of  the  evidence  that 
ithe  death,  if  caused  by  accident  is  within  the  ex- 
clusions of  the  policy  where  the  exclusions  are  pleaded 
as  a  defense. 


ANALYSIS  OF  BRIEF  OF  APPELLANT. 

Appellee  is  not  concerned  with  the  question  of 
whether  death  itself  is  an  accident.  That  question  is 
inot  before  the  Court.  Appellee  has  proven  that  the 
| death  in  this  particular  instance  was  an  accidental 
death. 
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The  main  contention  of  appellant  is  that  the  ex- 
clusions in  the  policy  prevent  the  beneficiary  from 
recovering  because  of  the  fact  that  the  insured  was 
suffering  from  disease,  bodily  defects  or  infirmity, 
which  directly  or  indirectly  caused  his  death  and  in 
this  connection  numerous  cases  are  cited,  and  the  best 
that  can  be  said  for  this  contention  is  that  appellant 
contends  that  its  position  is  the  better  and  the  ma- 
jority rule.  Attention  is  called  to  page  36  of  appel- 
lant's brief  and  to  the  following  statement: 

" Further,  the  better  and  majority  rule,  where' 
the  policy  contains  only  the  coverage  provision  i 
directly  and  independently  of  all  other  causes 
from  bodily  injury  effected  solely  through  violent 
and  accidental  means,  is  as  follows :  *  *  * " 

Again  on  page  37  of  its  brief,  appellant  contends: 
"It  is  clear  that  since  the  policy  at  hand  contains 
the  exception  excluding  death  which  results  'di- 
rectly or  indirectly  from  infirmity  of  mind  or 
body,  from  illness  or  disease',  that  even  though 
the  sedative  was  considered  to  have  constituted 
an  external  injury,  without  the  pre-existing 
thrombus  death  would  not  have  resulted,  and  re- 
spondent cannot  recover." 

Agreeing  for  the  purpose  of  argument,  that  this  prop- 
osition is  supported  by  respectable  authority,  it  is  noi 
the  law  as  laid  down  by  the  Supreme  Court  of  th< 
State  of  Idaho  and  is  directly  contrary  to  the  hold 
ings  of  the  Idaho  Courts  as  shown  by  the  cases  quoted 

Appellant  in  concluding  its  argument  cites  the  cas> 
of  New  Amsterdam  Cas.  Co.  v.  Cora  Belle  Johnson 
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110  N.E.  475  and  quotes  a  portion  of  the  Court's  opin- 
ion in  which  the  Court  said : 

a*  *  *  rpjie  apparent  yjce  0f  ^  is  that,  if  coun- 
tenanced, it  would  inevitably  result  in  the  neces- 
sity of  requiring  constantly  increasing  premiums 
from  the  vast  multitude  of  the  laboring  classes  as 
well  as  the  people  of  moderate  means,  who  chiefly 
buy  this  character  of  insurance. ' ' 

Counsel  for  appellee  flatly  disagrees  with  such  rea- 
soning. It  merely  shows  that  this  particular  Court  was 
drawing  conclusions  and  not  deciding  the  case  at  bar 
upon  the  evidence.  The  vast  multitude  of  laboring 
classes  and  people  of  moderate  means,  who  buy  insur- 
ance, will  be  greatly  aided  if  the  insurance  companies 
are  required  to  write  their  policies  in  their  entirety  so 
that  their  meaning  will  be  clear  and  unambiguous  and 
so  that  the  insured  or  his  beneficiary  are  not  required 
to  endeavor  to  construe  the  meaning  of  words  that 
the  Courts  and  lawyers  cannot  agree  upon. 

It  is  respectfully  submitted  that  the  judgment  should 
be  affirmed. 

Dated,  Pocatello,  Idaho, 
July  12, 1949. 

B.  W.  Davis, 

Attorney  for  Appellee. 
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WHAT  THE  OPENING  BRIEF  ESTABLISHED 

1.  Decedent  was  given  a  sedative  to  relax  and 
induce  sleep;  there  was  no  allergy  or  hypersuscep- 
tibility  to  such  sedative  and  the  same  did  not  cause 
any  injury  to  decedent;  snoring  and  coughing  were 
unconnected  with  the  sedative  and  only  natural 
result  of  sleep;  all  parties  knew  decedent  was  a 
pronounced  snorer  and  always  snored  when  asleep ; 
while  any  patient  is  asleep  phlegm  gathers  in  the 
trachia;  coughing  prevents  pulmonary  congestion; 
decedent's  actions  during  and  subsequent  to  opera- 
tion were  the  same  as  in  ordinary  life;  decendent's 
physician  knew  of  all  circumstances  involved,  in- 
cluding prior  operations,  personal  habits,  hazards 
of  operative  procedure  and  thrombi  or  blood  clots; 
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50%  to  80%  of  all  post-operative  deaths  due  to 
emboli;  decedent  had  a  bodily  infirmity  and  dis- 
ease, and  due  to  the  same  a  slight  cough,  whether 
in  or  out  of  the  hospital,  could  have  resulted  in 
death,  and  such  bodily  infirmity  and  disease  actu- 
ally caused  his  death. 

2.  Dr.  Call  executed  decedent's  death  certificate 
and  was  required  by  law  to  state  primary  an< 
contributing  causes,  as  well  as  course  and  sequence 
thereof,  and  although  presumed  to  have  compliee 
with  statutory  duty,  made  no  reference  to  the  snor- 
ing or  coughing  or  any  untoward  or  unusual  cir- 
cumstance as  contributing  to  death  and  did  not  state 
that  the  same  was  an  accident,  unless  an  embolism 
was  so  classed. 

3.  Decedent's  death  did  not  result  independently 
of  all  other  causes  from  bodily  injury  effected 
solely  through  accidental  cause  but  was  caused  by 
bodily  infirmity  or  disease. 

WHAT  APPELLEE'S  BRIEF  FAILED 
TO  DISCUSS 

1.  Failed  to  discuss  the  first  of  the  above  points 
except  to  state  there  was  a  dispute  among  the 
experts  and  that  under  the  Idaho  law  decedent's 
death  was  an  accident. 

2.  Failed  to  even  refer  to  the  second  point,  above 
mentioned,  and  apparently  relied  on  Dr.  Call's  ora] 
testimony  to  impeach  his  written  certificate. 

3.  Failed  to  even  discuss  the  third  point,  above 
mentioned,  and  merely  stated  that  the  rule  of  law 
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set  forth  is  supported  by  respectable  authority,  but 
the  same  is  contrary  to  the  holding  of  the  Idaho 
courts,  which  statement  we  shall  hereinafter  dis- 
cuss. 


FINDINGS  ARE  CLEARLY  ERRONEOUS 

Appellee  appears  to  rely  upon  Rule  52  (a)  as 
amended.  No  amendment  has  been  made  to  the  pro- 
visions relating  to  setting  aside  of  findings  and  the 
rule  as  stated  by  this  Court  in  Smith  vs.  Royal 
Insurance  Company,  125  Fed.  2,  222,  that  a  finding 
does  not  command  the  strong  presumption  of  verity 
where  the  "bulk  of  the  evidence  bearing  on  the 
subject  is  of  a  documentary  nature  or  rests  on  cir- 
cumstances concerning  which  there  is  no  dispute." 
In  the  case  at  bar,  not  only  was  the  evidence  of 
four  doctors  by  deposition  (only  three  doctors  testi- 
fying orally)  and  the  death  certificate  also  in  writ- 
ing, but  as  to  all  material  facts  there  is  no  conflict 
whatsoever  in  the  testimony. 

As  above  noted,  appellee's  only  reply  to  the  testi- 
mony relied  upon  by  appellant,  is  a  statement  that 
there  is  a  dispute  between  experts.  Counsel  quotes 
briefly  from  the  testimony  of  Dr.  Call.  It  was  Dr. 
Call,  decedent's  personal  physician  and  appellee's 
principle  witness,  who,  when  the  nurse  reported 
loud,  continuous  snoring,  assured  her  "this  was  a 
common  thing  with  Mr.  Wilson,  that  he  always 
snored"  (T.  63) .  It  was  Dr.  Call  who  said  decedent's 
actions  during  the  operation  and  subsequent  thereto, 
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were  no  different  than  in  ordinary  life  (T.  115). 
It  was  Dr.  Call  who  said  that  when  asleep  decedent 
was  a  pronounced  snorer,  whom  he  had  known 
many  years,  and  that  the  sedative  merely  induced 
sleep,  and  when  asleep  decedent  would  snore  the 
same  way,  with  or  without  an  opiate   (T.   115). 

Not  only  did  Dr.  Call  know  of  decedent's  pre- 
vious operations  and  that  as  a  residue  of  such  opera- 
tions lots  of  people  had  blood  clots  (T.  130),  but 
Dr.  Brothers,  appellee's  other  witness,  admitted 
that  he  knew  Dr.  Call  was  aware  of  the  hazards  of 
the  surgical  procedure,  not  only  the  snoring  and 
breathing  proclivities  of  decedent,  but  also  the  haz- 
ards resulting  from  previous  operations,  and  that 
even  a  light  cough  might  loosen  such  blood  clots 
(T.  130). 

There  is  no  conflict  in  the  evidence  that  50%  ta 
80%  of  all  post-operative  deaths  are  as  a  result 
of  an  embolism.  In  fact,  the  only  difference  in  the 
testimony  of  the  doctors  is  in  the  phraseology  of 
the  foreseeability  of  post-operative  death  from  e 
bolism.  All  admitted  that  such  death  was  a  hazar 
of  every  operation ;  in  fact,  the  greatest  hazard.  Drs 
Call  and  Brothers  felt  there  was  not  sufficient  fore- 
seeability  to  be  an  accident;  Dr.  Graves,  who  testa 
fied  orally,  and  the  four  doctors  who  testified  by 
deposition,  all  felt  that  the  hazard  was  so  well  recog 
nized  that  it  could  not  be  classed  as  an  accident 
Even  Dr.  Call  was  not  certain  of  his  conclusioi 
when  he  signed  the  death  certificate  and  said  tha 
it  could  not  be  classed  as  an  accident  unless  embo 
lism  was  so  classed.  Regardless  of  the  conclusions 
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however,  of  these  doctors,  there  is  no  dispute  as  to 
the  facts. 

There  is  no  contradiction  of  the  fact  that  decedent 
had  no  allergy  or  susceptibility  to  the  sedative,  nor 
that  the  sedative  merely  relaxed  and  induced  sleep 
and  when  asleep  decedent  snored  as  he  did  in  ordi- 
nary life,  and  that  coughing  was  normal  and  en- 
couraged to  prevent  pulmonary  congestion,  and  it 
was  well  known  to  decedent  and  his  doctors  that 
with  decedent's  thrombosis,  even  a  slight  cough 
might  cause  death  at  any  time,  anywhere  (T.  43, 
95). 

Appellee  refers  to  Dr.  Call's  reference  to  the 
snoring  and  coughing  as  violent.  An  examination 
of  his  entire  testimony,  however,  discloses  that  the 
actual  facts  are  as  stated  in  our  opening  brief.  In 
other  words,  Dr.  Call  last  saw  decedent  at  eleven 
o'clock  in  the  evening  (T.  77).  He  did  not  see  him 
again  until  after  death.  He  had  seen  him  several 
times  during  the  day,  but  when  he  was  there  there 
was  no  such  violence  (T.  80),  and  he  finally  ended 
up  by  saying  he  based  his  opinion  on  the  record 
(T.  77).  An  examination  of  the  hospital  record, 
however,  does  not  disclose  any  record  of  any  snor- 
ing after  eleven  o'clock.  Accordingly,  Dr.  Call  nei- 
ther saw  nor  heard  anything  but  the  usual  snoring 
of  the  decedent,  nor  was  there  anything  in  the  rec- 
ord upon  which  to  base  generality  of  violence  which 
he  used  and  which  was  quoted. 

Excluding  the  generalities  volunteered  by  Dr. 
Call,  the  actual  facts  to  which  he  testified  corre- 
spond to  the  death  certificate.  In  other  words,  limit- 
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ing  his  testimony  to  the  actual  facts  based  upon 
his  personal  observation  and  the  hospital  record, 
he  neither  saw  nor  heard,  nor  does  the  record  dis- 
close, anything  other  than  the  actions  of  decedent 
in  ordinary  life.  As  pointed  out  ultimately,  Dr.  Call 
actually  did  state  that  decedent's  actions  in  snoring 
and  coughing  were  no  different  than  in  ordinary 
life.  As  pointed  out  in  our  opening  brief,  the  law 
required  Dr.  Call,  in  executing  the  death  certificate, 
to  show  the  cause  of  death,  sequence  of  causes 
resulting  in  death,  giving  primary  cause,  contribut- 
ing causes,  and  duration  of  each.  His  answers  were : 

"Immediate  cause  of  death:  Duration: 

Pulmonary  embolism  Sudden 

Due  to: 

Herniorrhaphy  21+  hrs.,f 

(See  defendant's  Exhibit  10.) 


There  was  no  reference  to  any  untoward,  unex- 
pected or  unusual  circumstances.  He  is  presumed 
to  have  complied  with  his  statutory  duty  and  there- 
fore the  facts  to  which  he  testified,  not  the  gratu-i 
itous  statements  to  help  his  personal  friend,  must 
be  accepted,  and  hence  there  is  no  dispute  between 
him  and  any  other  witness  when  he  states  that  the 
sedative  merely  induced  sleep,  that  all  parties  con- 
cerned knew  when  asleep  decedent  was  a  pro- 
nounced snorer  and  would  cough  to  prevent  pul- 
monary congestion,  that  decedent  had  a  bodily  dis- 
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ease  and  infirmity,  that  with  such  thrombosis,  even 
the  slightest  cough  might  cause  death,  and  that 
decedent's  actions  were  no  different  during  and 
subsequent  to  the  operation  as  in  ordinary  life,  and 
that  such  bodily  infirmity  in  fact  caused  decedent's 
death. 


IDAHO  CASES 
CITED  BY  APPELLEE 

May  we  first  note  that  none  of  the  Idaho  cases 
cited  by  appellee  involved  the  question  of  whether 
the  death  was  by  accidental  cause,  independently 
of  all  other  causes,  under  the  terms  of  an  insurance 
policy,  which  question  we  shall  discuss  later  in  this 
brief. 

Appellee  relies  principally  upon  the  case  of  Teater 
et  al  vs.  Dairymen's  Co-Operative  et  al,  190  Pac. 
2d,  687.  This  case  arose  under  the  Workmen's  Com- 
pensation law,  which  the  Idaho  courts  have  con- 
strued in  the  nature  of  industrial  insurance,  and 
under  a  definition  of  an  accident  construed  to  be 
any  injury  which  has  a  causal  connection  with  the 
death  and  sustained  in  the  course  of  employment. 
Claimant  had  a  heart  affliction  and  in  the  perform- 
ance of  his  work  lifted  five  gallon  packers  of  ice 
cream  and  within  ten  minutes  died  of  a  heart 
attack.  Undoubtedly  the  pre-existing  condition  con- 
tributed to  his  death.  However,  in  the  case  of  Bishop 
vs.  Morrison-Knudsen  Co.,  137  Pac.  2d,  963,  Su- 
preme Court  of  Idaho  held :  "When  the  death  results 
from  an  injury  sustained  by  accident  and  pre- 
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existing  disease  contributing  concurrently  and  effec- 
tively to  employee's  death,  no  apportionment  can 
be  made."  In  other  words,  unlike  the  exclusion  in 
the  policy  involved  herein,  the  Court  held  that  under 
the  Idaho  statute  the  mere  fact  that  there  wen 
other  contributing  causes  did  not  prevent  the  allow- 
ance of  the  full  amount  of  compensation.  Accord- 
ingly, the  same  Court  in  the  case  of  Teater  vs. 
Dairymen's  Co-Operative,  supra,  said :  "Our  statute 
prescribes  no  standard  of  fitness,  makes  no  dis- 
tinction between  the  sound  and  unsound,  which, 
being  true,  compensation  under  the  act  is  not  base( 
on  *  health  *."  "The  fact  that  the  diseased  was 
suffering  or  afflicted  with  a  serious  heart  ailment, 
predisposing  him  to  coronary  occlusion,  was  of  no 
consequence  in  the  case  *."  Manifestly  this  case 
can  have  no  applicability  to  the  case  at  bar,  and 
particularly  to  the  requirement  of  the  policy  that 
appellee  must  prove  that  death  resulted  from  bodily 
injury  through  accidental  cause,  independently  of 
all  other  causes,  and  not  directly  or  indirectly 
caused  by  bodily  infirmity  or  disease. 

In  the  case  of  O'Neil  vs.  N.Y.  Life  Ins.  Co.,  152 
Pac.  2,  707,  where  an  altercation  was  involved,  the 
Court  said  that:  "It  is  not  consistent  with  the 
experience  of  the  average  man  that  the  one  who 
enters  into  a  brawl  with  his  bare  hands  does  so 
with  the  expectation  that  it  may  result  fatally,  if 
he  has  no  reason  to  believe  his  antagonist  is  armed." 
Thus  the  Court  indicated  that  if  all  the  facts  and 
circumstances  were  known,  as  in  the  case  at  bar, 
its  decision  would  have  been  different.   In  other 
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words,  as  pointed  out  in  the  case  of  Borneman  vs. 
John  Hancock  Mutual  Life  Insurance  Co.,  45  N.E. 
2d,  452,  if  the  nature  of  the  assailant  was  such  that 
serious  results  might  be  foreseeable,  there  could  be 
I  no  accident.  In  that  case  there  was  also  an  alter- 
i  cation,  but  it  was  with  a  former  prize  fighter;  it 
was  therefore  to  be  expected  that  the  blows  would 
be  knockdown  and  knockout  punches.  The  Court 
said:  "Under  such  circumstances,  the  fall  of  the 
insured,  with  the  comcomitant  injuries  from  impact 
with  the  pavement,  cannot  be  said  to  be  unforeseen, 
unexpected  or  extraordinary."  So  likewise,  in  the 
case  at  bar,  all  of  the  facts  were  not  only  known 
to  the  patient,  but  also  to  the  doctor. 

In  the  case  of  Rauert  vs.  Loyal  Prot.  Ins.  Co., 
106  Pac.  2,  1015,  the  Court  endeavored  to  discrimi- 
nate between  accidental  means  and  accidental  re- 
sult. This  is  not  material  in  this  case  because  so 
far  as  the  facts  are  concerned,  the  statement  of 
Justice  Cardoza  in  the  case  of  Landrass  vs.  Phoenix 
Mutual,  291  U.S.  491,  is  applicable;  "If  there  was 
no  accident  in  the  means,  there  was  none  at  the 
result,  for  the  two  were  inseparable  *  *  *.  There 
was  an  accident  throughout  or  there  was  no  acci- 
dent at  all."  In  other  words,  in  the  case  at  bar  there 
was  neither  accident  in  the  means  nor  in  the  result. 

Appellee  also  refers  to  the  case  of  Jensma  vs.  Sun 
Life  Ins.  Co.,  64  Fed.  2d,  457,  decided  by  this  Court 
and  arising  in  the  District  of  Idaho.  The  facts, 
however,  cannot  be  brought  within  those  of  the  case 
at  bar.  Illustrating  the  question  involved,  this  Court 
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said:  "It  was  admitted  that  ordinarily  novocaine 
is  absolutely  harmless,  and  the  evidence  was  that 
it  proved  fatal  to  the  insured,  who  was  a  physician, 
because,  unknown  to  himself  and  the  operative  phy- 
sician, he  had  an  'idiocyncracy'  or  hypersuscepti- 
bility  to  the  drug."  Counsel  endeavors  to  bring  him- 
self within  this  rule.  He  states  that  the  opiate 
resulted  in  snoring  and  coughing;  such  result  is 
not  an  allergy  or  hypersusceptibility  to  the  drug, 
because  all  of  the  doctors  testified  that  the  purpose 
of  the  opiate  was  relaxation  and  to  induce  sleep, 
and  the  coughing  was  proper  procedure  to  clear 
the  phlegm  under  all  circumstances,  and  that  the 
snoring  habits  of  this  man  when  asleep,  however, 
induced,  were  not  unknown  to  himself  and  the 
physician,  and  that  neither  such  condition,  nor  his: 
previous  operations  were  unknown. 
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APPELLEE  NEITHER  ARGUED  NOR 
PROVED  THAT  DECEDENT'S  DEATH  RE- 
SULTED DIRECTLY  AND  INDEPENDENTLY 
OF  ALL  OTHER  CAUSES  FROM  BODILY 
INJURY     EFFECTED     SOLELY     THROUGH 

|  EXTERNAL,  VIOLENT,  AND  ACCIDENTAL 
MEANS,  AND  WAS  NOT  CAUSED  DIRECTLY 

i  OR    INDIRECTLY    BY    BODILY    INFIRMITY 

:  OR    DISEASE 

Whether  we  accept  appellee's  play  on  words  in 
saying  that  decedent  would  not  have  died  of  a  blood 
1  clot  if  he  had  not  had  the  last  hernia  operation, 
but  that  he  did  not  die  as  a  result  thereof,  or  accept 
that  fact  that  fifty  to  eighty  percent  of  all  post- 
operative deaths  are  due  to  blood  clots,  and  such 
is  a  foreseeable  hazard  and  expectation  in  all  opera- 
tive procedure,  the  fact  remains  that  appellee's 
contentions  and  proof,  adopted  by  the  trial  Court, 
are  that  decedent's  death  was  due  to  a  settled  and 
determined  bodily  disease  and  infirmity. 

Here,  again,  there  is  no  conflict  in  the  testimony 
to  the  effect  that  decedent  did  have  a  pre-existing 
bodily  infirmity  and  disease.  Appellee's  doctors 
testified  that  decedent  had  a  pre-existing  throm- 
bosis, the  residue  of  prior  operations.  All  of  the 
expert  witnesses,  those  testifying  orally  as  well  as 
by  deposition,  agreed  that  such  thrombosis  was  a 
venous  disease  and  a  settled  and  determined  bodily 
infirmity.  Dr.  Call  testified: 

Q.    Whether  you  say  it  came  from  the  opera- 
tion performed  on  April  7  or  whether  it  came 
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from  some  other  cause,  it  was  from  bodib 
infirmity? 

A.    Yes,  sir. 
Q.    That  was  ultimately  the  cause  of  his  death' 
A.    Yes,  sir  (T.  107). 


In  addition  to  testifying  that  such  bodily  infirm- 
ity and  disease  caused  the  decendent's  death,  Dr. 
Call  further  testified  that  where  you  have  such  a 
condition  you  can  expect  untoward  results,  saying: 

,  Q.  The  condition  of  the  venous  system  is  a 
co-existing  condition.  With  surgery  depending 
on  that  condition  you  have  certain  natural 
results,  is  that  so,  Doctor? 

A.    If  you  have  a  diseased  venous  system: 
you  can  expect  untoward  results  (T.  90). 


Dr.  Brothers,  appellee's  other  witness,  confirmed 
Dr.  Call  as  follows: 

Q.  I  think  you  said  that  the  condition  of> 
his  bodily  infirmity  with  reference  to  snoring 
and  coughing  was  the  exciting  cause  of  the 
embolism? 

A.    Yes,  sir  (T.  129). 

The  insurance  policy  involved,  in  plain  and  ever^ 
day  language,  sets  out  the  risk  covered  under  th< 
double  indemnity  clause  and  requires  that  deatl 
result  directly  and  independently  from  all   othe: 
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causes.  As  said  in  White  vs.  New  York  Life  Insur- 
ance Company,  145  Fed.  2d  504, 

"Under  these  provisions  death  must  not  only 
be  caused  from  bodily  injury  effected  through 
accidental  cause,  but  it  must  not  result  directly 
or  indirectly  from  physical  or  mental  infirmity, 
illness,  or  disease." 

Appellee's  witnesses  testified  that  the  hernia  was 
a  contributing  cause  but  that  the  bodily  infirmity 
or  disease  of  decendent  was  the  primary  cause  of 
death. 

Q.  What  could  have  been  the  primary  cause 
if  the  hernia  was  the  contributing  cause? 

A.  Primarily  it  was  due  to  the  fact  that 
there  was  a  thrombus  in  the  venous  system 
(T.  103). 

Dr.  Graves,  whom  appellee  quotes,  describes  the 
condition  of  decedent  as  a  disease  process. 

Q.  Can  this  be  designated  as  a  disease  pro- 
cess of  the  veins? 

A.    Of  the  venous  system  (T.  149). 

Dr.  Beeman  also  referred  to  the  condition  as  a 
diseased  process  of  the  venous  system    (T.   158). 

Appellee's  witness,  Dr.  Brothers,  also  testified 
,  that  in  view  of  the  existing  bodily  infirmity,  the 
;  amount  of  snoring  or  coughing,  is  immaterial  (T. 
;  130). 
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It  is  interesting  to  note  that  neither  appellee  in 
her  brief  nor  the  trial  judge  in  his  opinion  discuss 
this  testimony  of  appellee's  witnesses. 

This  proof  of  appellee  is  so  clear  that  it  is  not 
even  mentioned  in  appellee's  brief,  but  on  page  16, 
appellee  states  that  the  rule  set  forth  in  our  opening 
brief  under  the  coverage  provisions  of  the  policy, 
requiring  death  from  accidental  cause  to  be  inde 
pendent  of  all  other  causes  and  not  result  directly 
or  indirectly  from  bodily  infirmity  or  disease,  is 
supported  by  respectable  authority  but  is  not  the 
rule  in  Idaho.  No  Idaho  case,  however,  is  cited 
involving  such  coverage  provisions.  Even  in  the  case 
of  Browning  vs.  Equitable  Life  Assurance  Society, 
72  Pac.  (2d)  Utah  1060,  the  Court  specifically  said: 

"The  policy  before  us  does  not  provide  thati 
recovery  shall  be  had  only  if  no  other  circum 
stances  than  the  accident  contributes  to  the 
disability." 


Appellee  states  this  case  was  approved  by  the 
Supreme  Court  of  Idaho  in  Rauert  vs.  Loyal  Proi 
tective  Assurance  Co.,  supra,  but  this  is  not  the 
fact.  Our  Court  merely  approved  certain  language 
relative  to  liberal  construction  of  insurance  policies 
The  Utah  case  was  severely  criticized  by  the  Chie: 
Justice  of  the  Utah  court  in  an  elaborate  dissen 
and  has  never  been  adopted  by  any  other  Court 
Appellee  also  quotes  from  the  case  of  Manufactur 
ers'  Accident  Indemnity  Corporation  vs.  Dorgar 
58  Fed.  945,  but  neglects  to  say  that  Chief  Justic 
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Taft  approved  the  rule  set  forth  in  our  opening- 
brief  to  the  effect  that  no  recovery  can  be  had  where 
death  was  caused  or  contributed  to  directly  or  indi- 
rectly by  bodily  infirmity  or  disease.  Chief  Justice 
Taft  affirmed  and  approved  the  following  instruc- 
tion of  the  lower  Court: 

"I  instruct  you,  if  he  was  at  that  moment 
overtaken  with  a  trouble  of  which  he  was  sub- 
ject— that  is,  from  a  recurrence  of  a  trouble 
to  which  he  was  subject — and  he  then  fell  in 
the  brook  and  was  drowned,  that  that  would 
not  be  a  case  where  a  recovery  could  be  had 
upon  the  policy,  because  his  physical  condition 
was  a  part  of  the  causes  contributing  to  the 
death." 


Where  a  similar  clause  was  contained  in  the 
policy,  the  Court,  in  Smith  vs.  Federal  Life  Ins. 
Co.,  6  Fed.  2d  283,  said: 

"The  defendant  wrote  a  guarantee  against 
a  certain  sort  of  accident.  That  sort  that 
'directly'  and  'independent'  of  other  causes, 
'through  external,  violent,  and  accidental 
means'  produced  the  injury.  The  heart  trouble 
was  not  'external'  nor  'violent,'  nor  was  it  an 
accidental  malady.  It  was  the  residuum  of  a 
very  troublesome  and  serious  illness.  The  two 
contributed  to,  and  caused  death.  I  believe  the 
law  and  the  facts  are  with  the  defendant,  and 
the  jury  will  bring  in  a  verdict  for  it." 
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In  Preferred  Accident  Ins.  Co.  vs.  Clark,  144 
Fed.  2d  165,  where  there  was  a  bodily  infirmity  in 
the  nature  of  a  gall  bladder  ailment,  the  Court  said : 

"For  example,  one  who  submits  to  a  simple 
appendectomy,  where  the  condition  is  not  acute, 
knows  that  he  may  be  one  of  a  comparatively 
small  number  who  will  die  as  a  result  of  the 
operation.  He  does  not  expect  death  but  he 
knows  it  may  occur.  In  such  cases,  we  do  not 
think  an  ordinary  man  would  say  that  the 
death  was  accidental.  Here,  the  insured  was 
suffering  from  a  chronic  gall  bladder  ailment. 
In  addition  to  that,  his  appendix  was  seriously 
involved.  He  was  also  suffering  from  a  paren 
chymatous  degeneration  of  the  liver  and  kid 
neys.  He  was  62  years  of  age.  We  do  not  think 
that  the  ordinary  man,  under  the  attending 
facts  and  circumstances,  where  a  major  opera 
tion  in  the  upper  abdominal  cavity  caused  i 
pulmonary  collapse  resulting  in  death,  would 
regard  the  death  as  accidental." 


Decedent  in  the  case  at  bar  was  also  approxi; 
mately  62  years  of  age. 

It  will  be  noted  that  in  the  case  of  Beile  vs 
Travelers  Ins.  Co.,  135  S.W.  497,  cited  by  appel 
lee,  the  Court  did  not  pass  upon  a  settled  and  detei 
mined  bodily  infirmity,  as  testified  to  by  the  doctor 
in  the  case  at  bar,  but  based  its  opinion  upon  ' 
mere  lowering  of  vitality,  saying:  "In  such  cas< 
disease  or  low  vitality  does  not  arise  to  the  dignit 
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of  concurring  causes,  but  in  having  deprived  nature 
of  her  normal  power  of  resistance  to  attack,  appear 
rather  as  the  passive  allies  of  the  agencies  set  in 
motion  by  the  injury." 

In  the  case  of  Howe  vs.  National  Life  Ins.  Co., 
72  N.E.  2d  425,  where  the  bodily  infirmity  was  an 
existing  heart  disease,  the  Court  held: 

"The  proofs  construed  most  favorably  to  the 
plaintiff  demonstrate  the  aggravation  of  an 
existing  heart  disease  by  an  accident,  and  that 
the  disease  and  the  accident  were  the  concur- 
rent causes  of  death.  But  a  death  caused  by 
the  joint  operation  of  a  pre-existing  disease 
and  an  accident  is  not  within  the  scope  of  the 
policy.  Page  vs.  Commercial  Travellers'  East- 
ern Accident  Association,  225  Mass.  335,  114 
N.E.  430 ;  Leland  vs.  United  Commercial  Trav- 
elers, 233  Mass.  558,  124  N.E.  517;  Kramer 
vs.  New  York  Life  Ins.  Co.,  293  Mass.  440; 
200  N.E.  390;  Aetna  Life  Ins.  Co.  vs.  Ryan,  2 
Cir.,  255  Fed.  483,  486;  Mutual  Life  Ins.  Co. 
vs.  Loeb,  5  Cir.,  107  Fed.  2d  7;  McMartin  vs. 
Fidelity  &  Casualty  Co.,  264  N.Y.  220,  223, 
190  N.E.  414." 


Again  referring  to  similar  provisions  in  a  policy, 
where  the  bodily  infirmity  was  a  heart  condition 
;and  the  question  arose  as  to  whether  he  died  of  an 
.overdose  of  medicine  taken  by  mistake  or  accident, 
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the  Court,  in  White  vs.  New  York  Life  Ins.  Co., 
supra,  held: 

"When  the  evidence  is  considered  in  the 
light  of  these  provisions  in  the  policy,  it  seems 
clear  that  if  it  be  assumed  that  the  insured 
took  by  mistake  an  overdose  of  medicine  and 
that  he  had  an  accidental  fall,  and  that  either 
or  both  contributed  to  his  death,  appellant 
would  not  be  entitled  to  recover  in  view  of  the 
positive  and  uncontroverted  evidence  that  the 
insured's  heart  condition  likewise  contributed 
to  his  death." 


No  Court  in  Idaho  has  ever  held  that  the  double 
indemnity  provisions  of  a  policy  involved,  for  which 
decedent  paid  a  quarterly  premium  of  $1.35,  are 
invalid  or  inapplicable  in  this  state,  nor  has  appel 
lee  cited  a  single  case  contrary  to  the  rules  of  law 
pertaining  thereto,  set  forth  herein  and  in  our 
opening  brief. 


CONCLUSION 

Appellee's  brief,  with  one  exception,  does  no 
even  comment  upon  a  single  case  cited  by  appellant 
neither  does  it  discuss  the  uncontradicted  facts,  an< 
particularly  the  proof  offered  by  the  appellee,  a 
hereinbefore  pointed  out,  nor  does  it  cite  a  singl 
Idaho  case  applicable  to  the  facts  at  bar,  any  case 
contrary  to  the  decisions  referred  to  in  appellant' 
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brief,  nor  any  valid  argument  why  the  judgment 
of  the  trial  Court  should  not  be  reversed. 

Respectfully  submitted, 

J.  L.  EBERLE, 
B.  S.  VARIAN, 
DALE  0.  MORGAN, 
T.  H.  EBERLE, 

Attorneys  for  Appellant, 
Residence:   Boise,  Idaho. 
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NEW  YORK  LIFE  INSURANCE  COMPANY, 
a  Corporation,  Appellant 

vs. 

CECELIA  J.  WILSON,  Respondent 


APPELLANT'S  PETITION  FOR  REHEARING 


Appellant  respectfully  petitions  this  Honorable  Court 
Id  grant  a  rehearing  in  this  cause  for  the  reason  that  it 
appears  from  the  opinion  filed  herein  on  November  21, 
1949: 

(a)  That  there  is  no  basis  for  the  implications,  and  re- 
flection upon  the  Supreme  Court  of  Idaho,  contained  in 
the  statement  in  the  opinion  that  "the  Idaho  Court  must 
almost  certainly  be  counted  because  of  its  uniform  empha- 
sis of  a  rule  of  interpretation  favorably,  whenever  per- 
missible, to  recovery"  against  an  insurance  company. 

(b)  That  the  Court  must  have  overlooked  the  fact  that 
the  Supreme  Court  of  Idaho  has  never  approved,  insofar 
as  the  principles  of  law  are  concerned  for  which  this  Court 
cited  in  its  opinion  the  Browning  case,  which  is  without 
precedent  and  has  never  been  cited  or  quoted  for  such 
principles  by  any  court  in  any  state,  and  as  to  such  pur- 
ported principles  has  been  overruled. 
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(c)  That  the  rule  in  Idaho  under  its  Workmen's  Com- 
pensation Law,  as  applied  in  the  opinion  to  determine  ac- 
cident per  se,  is  not  the  law  of  Idaho  as  applicable  to  the 
construction  of  insurance  policies,  and  the  result  of  the 
application  of  such  Workmen's  Compensation  Law,  as  in 
the  opinion  set  forth,  can  only  result  in  thwarting  the 
terms  and  general  object  of  insurance  policies. 

(d)  That  the  opinion  shows  the  Court  apparently 
brushed  aside  the  established  rules  of  this  Court  and  the 
majority  of  all  other  courts  by  merely  referring  to  the 
snoring  and  coughing  being  connected  with  the  sedative 
as  an  unforseeable  result  therefrom  and  without  even  dis- 
cussing the  facts  to  which  a  major  portion  of  the  briefs 
were  directed,  and  particularly  the  testimony  of  the  two 
doctors,  upon  which  evidence  the  opinion  relies,  who  testi- 
fied, without  contradiction,  that  there  was  no  connection 
between  the  sedative  and  the  snoring  and  coughing  be- 
cause the  sedative  merely  produced  sleep  and  whenever 
asleep,  however  induced,  the  actions  of  the  insured  were 
the  same,  all  of  which  actions  were  not  only  foreseeable, 
but  known  to  the  insured  as  well  as  to  the  doctor. 

(e)  That  the  legal  principles  assigned  as  supporting 
the  opinion  are  neither  the  law  of  the  State  of  Idaho  nor 
applicable  to  the  facts  in  the  case  at  bar. 

(f )  That  the  testimony  of  the  expert  witnesses  was  ap- 
parently ignored  and  the  medical  opinion  of  the  Court  sub- 
stituted therefor. 

I  g )   That  after  a  further  exhaustive  investigation,  we  • 
are  convinced  that  the  opinion  is  without  supporting  au- 
thority and  goes  so  far  beyond  any  rule  or  doctrine  here- 
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tofore  announced  by  the  Supreme  Court  of  Idaho  or  the 
great  weight  of  authority  in  other  jurisdictions,  that  it 
should,  in  our  opinion,  be  reviewed  and  considered  fur- 
ther before  it  is  finally  announced  as  the  decision  of  this 
Court. 

ERROR  No.  1 
The  Law  of  Idaho 

Astounding  were  the  following  references  in  the  opinion 
to  the  Utah  case  of  Browning  v.  Equitable  Life  Assur.  So- 
ciety, 94  Utah  532,  72  P.  (2d)  1060: 

"The  situation  of  pre-existing  disease  dealt  with  in 
Browning  v.  Equitable  Life  Society,  supra,  has  al- 
ready been  sufficiently  described;  and  the  approval 
several  times  given  that  decision  by  the  Idaho  court 
carries  a  significance  we  are  not  justified  in  ignor- 
ing."   (Emphasis  ours).     (Page  7). 

Commenting  upon  the  Idaho  case,  Rauert  v.  Loyal  Pro- 
tective Ins.  Co.,  61  Idaho  677,  106  P.  (2d)  1015,  the  opin- 
ion ( p.  4 )  states : 

"In  its  opinion  the  court  (Idaho)  cited  with  ap- 
proval Browning  v.  Equitable  Life  Assur.  Soc,  94 
Utah  532(4)."  *  *  *  *  (Footnote  4).  Similarly  in 
O'Neil  v.  New  York  Life  Ins.  Co.,  65  Idaho  722,  152 
P.  (2d)  707,  hereafter  discussed,  uthe  Browning  case 
was  strongly  relied  on."     (Emphasis  ours). 

Argument  : 

The  law  for  which  the  Court  cites  the  Browning  case 
lias  never  been  the  law  of  Idaho,  and  we  earnestly  trust 
it  never  will  be  as  long  as  the  Court  has  any  regard  for 
contracts  and  its  heritage. 
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It  is  respectfully  submitted  that  the  holding  in  the 
Browning  case  has  never  been  approved  by  the  Idaho 
court;  that  the  Browning  case  has  been  criticized  and 
overruled  by  the  Utah  court;  that  the  problem  presented 
herein  by  the  undisputed  facts  in  the  record  is  not  analo- 
gous to  the  facts  before  the  appellate  court  in  the  Brown- 
ing case  and  that  it  has  never  been  followed  by  any  other 
court. 


The  BroAvning  case  was  first  cited  in  Rauert  v.  Loyal 
Protective  Assurance  Co.,  61  Ida.  677,  106  P.  (2d)  1015, 
1018.  Reference  was  made  to  certain  language  in  the 
Browning  opinion  relating  to  the  rule  that  insurance  poli- 
cies are  to  be  liberally  construed  in  favor  of  the  insured. 
The  language  quoted  from  the  Browning  case  is  a  state- 
ment of  the  rule  of  construction  long  adhered  to  in  Idaho, 
as  is  shown  in  the  paragraph  following  the  language  quoted 
from  the  Browning  case,  in  the  Rauert  opinion,  p.  1018 : 

"This  court,  like  the  Utah  Supreme  Court  ( Brown- 
ing v.  Equitable  Life  Assurance  Society,  supra),  is 
committed  to  the  rule  of  liberal  construction  of  in- 
surance policies.  In  Sweaney  &  Smith  Co.  v.  St. 
Paul,  etc.,  Insurance  Co.,  35  Idaho  303,  315,  316,  206 
P.  178,  182,  we  held  that  a  'clause  in  an  insurance 
policy  being  susceptible  of  more  than  one  construc- 
tion, the  one  most  favorable  to  the  insured  will  be 
adopted  (citing  cases).'  Contracts  of  insurance 
should  be  considered  in  view  of  their  general  objects 
and  the  conditions  prescribed  by  the  insurers,  rather 
than  on  the  basis  of  a  strict  technical  interpretation. 
The  rule  of  liberal  construction  was  adhered  to  in 
Sant.  v.  Continental  Life  Insurance  Company,  49 
Idaho  691,  291  P.  1072;  Maryland  Casualty  Company 
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v.  Boise  Street  Car  Company,  52  Idaho  133,  11  P. 
(2d)  1090;  Watkins  v.  Federal  Life  Insurance  Com- 
pany, 54  Idaho  174;  29  P.  (2d)  1007;  Kingsford  v. 
Business  Men's  Assurance  Company,  57  Idaho  727, 
68  P.  (2d)  58." 

It  is  clearly  apparent  that  the  incorporation  of  the 
statement  of  the  rule  of  liberal  construction  was  neither  a 
reliance  upon  the  Browning  case,  nor  an  approval  of  the 
law  for  which  it  is  cited  in  the  opinion.  Further,  the 
statement  to  which  reference  was  made,  neither  added  to 
nor  changed  the  Idaho  law. 


Reference  is  made  to  the  same  language  noted  herein 
from  the  Browning  case  in  the  Idaho  case  of  Rollefson  v. 
Lutheran  Brotherhood,  64  Ida.  331,  132  P.  (2d)  758,  762. 
The  language  is  contained  in  a  comment  upon  the  Rauert 
case  as  approving  the  rule  of  liberal  construction  in  con- 
nection with  construction  of  a  disability  provision  in  the 
policy  then  under  consideration — a  problem  not  now 
under  consideration.    Likewise,  the  case  of  O'Neil  v.  New 

;  York  Life  Ins.  Co.,  65  Idaho  722,  152  P.  (2d)  707,  710, 
again  cites  the  Rauert  case  and  includes  the  same  quota- 
tion from  the  Browning  case  for  the  proposition  of  liberal 
construction.  But  there  is  no  language  contained  in  the 
O'Neil  case  from  which  it  can  be  inferred  that  the  Idaho 
court  either  approved  or  relied  upon  the  holding  of  the 
Browning  case.  The  Browning  case  has  been  severely 
criticized  by  the  Utah  court,  Lee  v.  New  York  Life  Ins.  Co., 

\  95  Utah  445,  82  P.  (2d)  178,  180: 

"I  think  such  holding  (Browning)  is  without  pre- 
cedent in  the  United  States.  It  seems  difficult  to 
conceive  of  any  case  where  there  may  be  any  inter- 
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action  of  the  results  of  an  injury  and  the  results  of 
some  other  independent  cause  regardless  of  how 
paramount,  efficient  of  concurring  the  other  indepen- 
dent cause  may  be  in  producing  the  death  or  inca- 
pacity which,  under  that  holding,  would  not  be  cov- 
ered by  the  policy.  The  only  case  which  would  ap- 
parently not  be  covered  by  the  policy  would  be  where 
the  course  of  the  chain  leading  from  the  injury  and 
the  course  of  the  chain  leading  from  the  other  cause, 
be  it  a  disease,  toxemia,  infection,  or  what  not,  were 
shown  to  be  entirely  separated  without  any  interac- 
tion one  with  the  other.  Certainly,  under  the  Brown- 
ing case,  which  I  think  is  beyond  the  outside  circle 
of  liability  arising  from  any  reasonable  construction 
of  the  policy,  this  case  must  be  decided  against  the 
insurer." 

Further,  the  Browning  case  appears  to  have  been  over- 
ruled by  the  Utah  Court  in  a  later  case,  Tucker  v.  New 
York  Life  Ins.  Co.,  107  Utah  478,  155  P.  (2d)  173,  177: 

"In  this  case  the  accident  set  in  motion  forces  (in- 
creased blood  pressure)  which,  working  on  a  patho- 
logical condition,  caused  death.  Certainly  if  recov- 
ery is  not  allowed  in  this  case  because  the  injury  did 
not  cause  the  death  independently  of  the  disease,  re- 
covery should  not  for  stronger  reasons  have  been  al- 
lowed in  the  Browning  case.  Therefore,  I  think  the 
holding  in  this  case  must  overrule  the  Browning  case." 
(Emphasis  ours). 

In  the  Tucker  case  it  appears  that  the  same  policy  pro- 
visions as  involved  herein  were  present.  The  facts  in  that 
case,  as  herein,  were  not  in  dispute.  The  insured  acci- 
dently  slipped  and  fell  on  an  icy  sidewalk  sustaining  a 
fractured  arm.     The   undisputed  medical   testimony   ac- 
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cording  to  the  plaintiffs  own  doctors  showed  that  the  in- 
sured had  been  suffering  from  high  blood  pressure  for  at 
least  a  year  prior  to  his  fall.  The  fall  caused  the  break- 
ing of  an  aneurism  of  the  aorta  which  resulted  in  death. 
Upon  this  undisputed  evidence  the  court  held  (p.  176)  : 

"Mr.  Mchol's  condition  at  the  time  of  the  accident 
was  one  in  which  he  had  an  existing  disease  which 
cooperated  with  the  accident  in  causing  his  death. 
This  compels  us  to  conclude  that  the  accident  cannot 
be  considered  the  sole  cause  of  insured's  death,  and 
from  this  factual  picture  we  must  conclude  that  this 
case  is  one  which  falls  within  the  third  class  of  cases 
as  set  forth  in  Mr.  Justice  Larson's  opinion  in  Brown- 
ing v.  Equitable  Life  Assur.  Society,  supra,  and  the 
cases  there  cited."     (Emphasis  ours). 

The  pertinent  part  of  the  classification  of  cases  to  which 
the  court  referred  in  the  Browning  case  is  quoted  on  page 
175  of  the  opinion  in  the  Tucker  case  then  under  consid- 
eration (155  P.  (2d)  173)  : 

"(3)  When  at  the  time  of  the  accident,  there  was 
an  existing  disease  which,  cooperating  with  the  acci- 
dent, resulted  in  the  injury  or  death,  the  accident  can- 
not be  considered  as  the  sole  cause,  or  as  the  cause 
indepndent  of  all  other  causes.     (Citing  cases)." 

As  pointed  out  in  the  opinion  in  the  instant  case,  the 
Browning  case  was  originally  considered  ( 72  P.  ( 2d ) 
1060)  without  being  aware  of  the  "exclusion  clause"  (page 
4).  Upon  rehearing  (80  P.  (2d)  348)  the  exclusion 
clause  was  for  the  first  time  considered,  but  the  Court 
justified  the  previous  holding  upon  the  ground  that  the 
record  did  not  show  evidence  of  a  pre-existing  disease  of 
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infirmity.  Had  the  court  found  such  evidence,  the  holding 
would  of  necessity  been  for  reversal  under  the  court's  own 
statement  of  the  law  governing  the  case.  ( 80  P.  ( 2d )  353 )  : 

"We  have  again  read  the  record  through  a  number 
of  times  to  see  if  there  was  any  evidence  that  the  in- 
sured was  suffering  from  disease,  bodily  infirmity  or 
bacterial  infection,  within  the  meaning  of  such  terms, 
when  used  in  exception  clauses  of  accident  insurance 
policies,  such  as  this,  and  we  unhesitatingly  say  that 
there  is  no  evidence  to  that  effect."     ( Emphasis  ours) . 

However,  when  the  exclusion  clause  for  the  first  time 
was  considered  on  petition  for  rehearing,  Chief  Justice 
Folland,  who  had  concurred  in  the  original  opinion,  added 
his  dissent  to  that  of  Mr.  Justice  Wolfe,  making  the  hold- 
ing a  three  to  two  decision.  But  in  any  event,  it  is 
clearly  shown  by  the  Tucker  case,  supra,  that  when  the 
Utah  court  is  confronted  with  undisputed  evidence  that 
the  insured  at  the  time  of  the  accident  had  a  pre-existing 
disease  or  bodily  infirmity  which  cooperates  with  the  ac- 
cident to  produce  the  injury  or  death,  there  can  be  no  re- 
covery under  the  double  indemnity  clause  of  an  insurance 
policy  containing  the  above  noted  exception  or  inclusion 
clause. 

In  other  words,  in  the  Tucker  case,  an  artery,  called  the 
aorta,  had  a  dilation  filled  with  blood  which  is  called  an 
aneurism.  The  insured  fell,  fractured  his  arm,  and  be- 
cause of  the  increased  blood  pressure  the  aneurism  broke 
loose,  resulting  in  death.  Although  the  insured  had  high 
blood  pressure,  the  court  based  its  opinion  upon  the  fol- 
lowing quotation :  "The  court  finds  that  an  aneurism  is 
a  disease  as  a  matter  of  law,  and  that  a  death  from  the 
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rupture  of  the  aneurism  of  the  abdominal  aorta  is  a  death 
which  resulted  directly  from  bodily  infirmity  or  disease." 
In  other  words,  the  aneurism  which  is  a  dialation  of  an 
artery  containing  blood,  wTas  a  diseased  condition  of  the 
artery,  just  as  a  thrombosis  was  a  diseased  condition  of  the 

J  venous  system.  A  fall  causing  the  rupture  of  the  artery, 
releasing  the  blood  sac,  resulting  in  death,  is  certainly  no 

i  more  of  a  bodily  infirmity  than  a  thrombosis  which  as  a 
result  of  any  force  is  broken  so  that  a  part  thereof  is  re- 
leased, resulting  in  death.  As  repeatedly  pointed  out  in 
our  briefs,  there  is  no  contradiction  nor  dispute  in  the  medi- 

i  cal  testimony  that  thrombosis  is  a  venous  disease  and  that 
anybody  with  thrombosis  has  a  diseased  condition.  So, 
likewise,  there  is  no  dispute  nor  contradiction  in  the  testi- 
mony of  all  of  the  experts  that  thrombosis  is  a  bodily  in- 

I  firmity.  In  fact,  the  very  doctor  upon  whose  evidence  the 
opinion  relies,  testified  that  the  embolism  was  caused  by 

;  thrombosis.  ( t.  138 ) . 


The  opinion  states  that  "except  for  this  mishap  (in- 
■  sured)  might  have  lived  out  his  days  and  died  of  old  age" 

(page  5).  This  certainly  was  not  taken  from  the  record 
;  or  from  any  Idaho  case.     Presumably  this  doctrine  was 

also  adopted  from  the  Browning  case.  In  the  Tucker  case, 
!  except  for  the  strain  of  the  accident,  certainly  the  in- 
I  sured  would  have  had  a  greater  expectancy  of  life  with 

the  aneurism  than  the  insured  in  the    case   at   bar   with 

!  his  thrombosis,  which  the  two  doctors,  upon  whom  the  op- 

i 

|  inion  so  strongly  relies,  testified  without  dispute  might 

have  broken  loose  at  any  time  with  even  a  slight  effort, 
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slight  cough,  even  sitting  in  a  chair  or  taking  an  enema, 
all  of  which  has  been  fully  discussed  in  our  briefs. 

While  it  is  immaterial  since  the  law  attributed  to  the 
Browning  case  was  not  referred  to  by  the  Idaho  court,  it 
is  noted  that  any  reference  in  Idaho  decisions  to  the 
Browning  case,  was  made  to  the  original  opinion  where 
the  exception  clause  was  not  considered  and  not  to  the  case 
on  petition  for  rehearing  where  such  clause  was  first  be- 
fore the  court.  It  is  further  noted  that  the  opinion  on 
petition  for  rehearing  in  the  Browning  case  (80  P.  (2d) 
348,  351 )  gave  some  weight  to  the  fact  that  the  language 
in  the  exception  clause  in  that  policy  employed  the  word 
"caused".  In  the  policy  now  under  consideration,  the  ex- 
ception is  directed  to  non-coverage  of  losses  which  "re- 
sulted "directly  or  indirectly  from  bodily  infirmity  or  di- 
sease. Not  only  has  the  Browning  case  not  been  approved 
by  the  Idaho  Court,  but  counsels'  research  fails  to  find  any 
court  other  than  the  court  of  origin  which  has  approved 
or  relied  upon  the  holding  therein. 

The  opinion  also  refers  to  the  case  of  Watkins  v.  Fed- 
eral Life  Insurance  Company,  54  Idaho  174,  29  P.   (2d)  i 
1007,  as  sustaining  the  rule  for  allowing  recovery  against  t 
an  insurance  company  wherever    "permissible".     Neither: 
court  nor  counsel  can  find  anything  in  this  case  to  so  imply. 
It  was  certainly  a  question  of  fact  as  to  whether  the  ob-i 
ject  which  struck  the  insured's  eye  was  put  in  motion  by 
the  accident  which  wrecked  the  wagon.     It  was  certainly 
a  reasonable  inference  from  the  undisputed  testimony  that 
the  object  destroying  the  eye  came  from,  or  was  set  in  mo- 
tion by,  the  wreck. 
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The  intimation  in  the  opinion  that  it  is  impossible  to 
ascertain  just  what  the  Idaho  court  meant  and  what  cases 
it  relied  upon  in  arriving  at  its  decision  in  the  case  of 
O'Xeil  v.  Xew  York  Life  Ins.  Co.,  65  Ida.  722,  152  P.  (2d) 
707,  722,  is  apparently  also  made  in  support  of  the  pur- 
ported rule  of  construction  of  the  Idaho  Court.  The  fact 
is  that  the  court  reversed  the  case  for  errors  in  three  in- 
structions, two  of  them  pertaining  to  the  definition  of  an 
accident,  which  is  in  line  with  the  prior  holdings  of  the 
court,  and  the  third,  which  stated  that  the  burden  was 
upon  the  company  to  prove  its  affirmative  defenses  that 
the  death  of  the  insured,  O'Neil,  occurred  within  one  of 
the  exceptions  contained  in  the  policy  and  which  the  trial 
court  refused  to  give.  The  case  was  sent  back  for  retrial, 
and  there  is  certainly  nothing  unsound  about  the  court's 
statement  that  "it  is  not  consistent  with  the  experience  of 
the  average  man  that  one  who  enters  into  a  brawl  with  his 
bare  hands  does  so  with  the  expectation  that  it  may  result 
fatally,  if  he  has  no  reason  to  believe  that  his  antagonist 
is  armed''.  This  is  in  line  with  the  great  majority  of  cases, 
and  as  pointed  out  in  Bornerman  v.  John  Hancock  Mutual 
Life,  289  N.Y.  295,  45  N.E.  (2d)  452,  where  the  altercation 
was  such  that  serious  results  might  be  foreseeable  and 
knockout  blows  could  be  expected,  it  could  not  be  said 
that  serious  injuries  were  not  foreseen  or  unexpected. 

In  the  case  of  Wheeler  v.  Fidelity  &  Casualty  Co.,  298 
Mo.  615,  251  S.W.  924,  cited  by  the  court  in  its  opinion 
(page  5  j  we  should  call  the  court's  attention  to  the  fact 
there  was  only  an  insuring  clause  and  no  exclusion  clause. 
There  was  a  conflict  in  the  evidence.  The  medical  testi- 
mony made  the  conclusion  possible  that  the  thrombus  was 
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caused  by  the  eye  trouble  and  the  court  said  "it  is  highly 
probable,  therefore,  that  the  thrombus  effecting  the  death 
in  this  case  was  caused  by  the  "infection  from  the  eye". 

The  opinion  also  cites,  in  support  of  its  decision,  the  case 
of  Rauert  v.  Loyal  Protective  Ins.  Co.,  61  Idaho  677,  106 
P.  (2d)  1015.  One  of  the  issues  in  this  case  was  the  ques- 
tion of  a  pre-existing  disease.  As  a  result  of  an  operation 
adhesions  had  formed  a  fibrous  ring  on  the  abdominal  wall. 
Under  the  rule  as  laid  down  by  this  Court,  purporting  to 
be  the  law  of  Idaho,  it  would  not  have  been  necessary  for 
the  court  to  even  discuss  disease  as  a  cause  of  the  acci- 
dent. The  court  certainly  would  have  had  occasion  to  lay 
down  the  same  principles  as  laid  down  by  this  court  in 
its  opinion,  and  for  which  it  cites  the  Idaho  cases. 

The  fact  is  that  the  Idaho  court  in  the  Rauert  case  did 
consider  disease  as  a  valid  defense  and  discussed  it.  The 
Court  said: 

"While  Dr.  Stewart  answered  the  leading  question : 
"Q.  This  opening  and  ring  that  you  spoke  of  was  a 
diseased  condition  of  the  body"  -  "A.  Yes,  it  was  an 
adhesion,  or  an  old  adhesion,  that  happened  to  have 
a  hole  through  it",  it  is  not  clear  whether  he  intend- 
ed to  testify  that  the  fibrous  ring  was  in  fact  a  di- 
sease or  simply  an  adhesion.  And  it  will  be  noted 
that  neither  Dr.  Stewart  nor  Dr.  Chaloupka  used  the 
word  'disease' .  However,  Dr.  Woodward  testified 
that  he  'would  not  call  it  disease;'  in  other  words, 
that  it  was  not  a  disease.  The  jury  found  against 
appellant  and  under  the  well  settled  rule  its  verdict 
will  not  be  disturbed." 

If  the  law  of  Idaho  is  as  stated  by  this  court  in  its 
opinion   to   be,    why    didn't    the    Idaho    court   so  hold? 
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Why  did  it  say  that  this  defense  was  a  question  of  fact? 
Why  did  it  discuss  the  fact  that  there  was  a  conflict  in 
the  evidence  as  to  disease?  There  is  nothing  in  this  case, 
nor  any  other  Idaho  case,  to  support  the  principles  of  law 
attributed  to  the  Idaho  court  in  the  opinion  of  this  court, 
nor  to  apply  to  the  Idaho  court  the  principles  of  law  at- 
tributed to  the  Utah  court  in  the  Browning  case,  which, 
as  heretofore  mentioned,  as  far  as  we  can  find,  had  never 
been  quoted  or  cited  by  any  other  court  in  any  other  jur- 
isdiction, and  as  heretofore  pointed  out,  is  not  the  law  of 
Utah. 


ERROR  No.  2 
Workmen's  Compensation  Law  Inapplicable 

On  Page  3  of  the  opinion,  the  court  discusses  the  case 

of  Teater  v.  Dairymen's  Cooperative  Creamery,  68  Idaho 

I  152,  190  P.   (2d)  687,  applies  the  principles  thereof  and 

the  Workmen's  Compensation  Law  of  Idaho  and  states 

that  it  is  of  value  in  considering  what  is  accident,  per  se: 

Argument  : 

The  purpose  of  the  Workmen's  Compensation  Law  is 
that  "sure  and  certain  relief  for  injured  workmen  and 
their  families  and  dependents  is  hereby  provided  regard- 
less of  questions  of  fault  and  to  the  exclusion  of  every 
other  remedy".     (Sec.  72,  102  Idaho  Code). 

Although  workmen's  compensation  is  not  in  the  nature 
of  health  insurance,  injuries  in  the  course  of  the  employ- 
went  resulting  from  the  exertions  of  the  employee,  are 
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certainly  held  to  be  covered.  In  the  Teater  case  the  court 
said  "that  it  was  the  work  that  Teater  was  doing  at  the 
time  of  his  death  which  caused  an  accident  accelerating 
the  diseased  condition  of  his  heart". 

This  is  in  line  with  the  court's  decision  in  Wade  v.  Pa- 
cific Coast  Elevator  Co.,  64  Idaho  176,  129  P.  (2d)  894, 
where  the  employee  likewise  died  of  heart  difficulty  but 
compensation  was  denied  because  the  board  "evidently  did 
did  not  believe,  or  choose  to  adopt,  the  opinions  of  those 
experts  who  said  it  was  probable  or  possible  that  death  re- 
sulted from  the  exertions  of  the  employee  on  the  date  of 
bis  death". 

As  illustrating  "accident"  under  the  Workmen's  Com- 
pensation Law,  consisting  of  exertion  in  the  scope  of  the 
employment,  the  Larson  case,  48  Idaho  136,  279  Pac.  1087, 
involved  an  aneurism  similar  to  the  Tucker  case,  hereto- 
fore mentioned.  The  question  was  whether  the  aneurism 
spread  further  than  it  had  been  before,  or  resulted  from  a 
breaking  away  from  the  aneurism  entering  the  blood- 
stream and  causing  an  embolism.    The  court  said : 

"It  therefore  seems  clear  that  as  a  result  of  the 
work  being  performed  by  the  deceased  the  latent 
physical  defect,  the  aneurism,  was  accelerated  or  ag- 
gravated and  progressed  farther,  causing  death.  The 
strain  may  not  have  been  unusual,  and  even  slight, 
but  if  it  caused  the  death  of  the  deceased  it  was  an 
accident  that  is  compensable.  (Pace  v.  North  Dako- 
ta, supra;  Knock  v.  Industrial  Ace.  Com.,  supra; 
Patrick  v.  J.  B.  Ham  Co.,  119  Me.  510,  111  Atl.  912, 
13  A.L.R.  427;  Peoria  Ry.  Co.  v.  Industrial  Ace. 
Board,  279  111.  352,  116  N.E.  651;  Pisko  v.  Nelson, 
4  N.J.  Misc.  154,  132  Atl.  301  ;    Smith    v.    Primrose 
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Tapestry  Co.,  285  Pa.  145,  131  Atl.  703 ;  Cole  v.  De- 
partment of  Labor  and  Industries,  supra)." 

Moreover,  although  the  statutes  specifically  provide  for 
the  splitting  of  benefits  in  the  case  of  disability  where 
there  is  pre-existing  infirmity,  this  does  not  apply  to  a 
death  case.  In  Bishop  v.  Morrison-Knudsen  Co.,  64  Idaho 
806,  137  P.  (2d)  963,  the  court  said: 

"This  is  a  death  case;  which,  being  true,  Section 
43-1123  I.C. A.,  amended  by  Session  Laws,  1941,  Chap- 
ter 155,  page  310,  has  no  application.  Said  amend- 
ment is  limited  to  disability  resulting  from  an  acci- 
dent, and  so  far  as  material  here  is  as  follows : 

"43-1123.  Deductions  for  pre-existing  injuries  and 
infirmities.  — **** 

"(a)  If  the  degree  or  duration  of  disability  re- 
sulting from  an  accident  is  increased  or  prolonged  be- 
cause of  a  pre-existing  injury  or  infirmity  the  em- 
ployer shall  be  liable  only  for  the  additional  disabil- 
ity resulting  from  such  accident. 


*    *    *    *v 


"The  above  provision,  no  doubt,  was  copied  from 
Title  26,  §288,  Code  of  Alabama,  1940,  formerly  Sec- 
tion 7561  of  the  Alabama  Code,  1923,  in  which  the 
following  provision  will  be  found :  'If  the  degree  or 
duration  of  disability  resulting  from  an  accident  is 
increased  or  prolonged  because  of  a  pre-existing  in- 
jury or  infirmity,  the  employer  shall  be  liable  only 
for  the  disability  that  would  have  resulted  from  the 
accident  had  the  earlier  injury  or  infirmity  not  ex- 
isted." 

As  pointed  out  in  the  Teater  case,  there  is  no  standard 
of  fitness  provided  for  in  Idaho  Workmen's  Compensation 
Law,  and  pre-existing   disease   or  infirmity   is   immater- 
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ial  in  a  death  case  as  long  as  it  resulted  from  exertion  dur- 
ing the  course  of  employment. 

We  know  of  no  court  that  has  eyer  adopted  the  deci- 
sions carrying  out  the  general  purposes  of  workmen's  com- 
pensation laws  to  the  construction  of  insurance  policies. 

ERROR  No.  3 
Knowledge  of  Insured  and  Physician 

The  opinion  states  that  the  embolus  was  produced  by 
the  extraordinarily  violent  snoring,  coughing,  and  chok- 
iDg,  resulting  unforeseeably  from  the  administration  of 
sedatives  incident  to  the  operation  (p.  1)  ;  that  Drs.  Call 
and  Brothers  performed  or  aided  in  the  operation;  that 
no  autopsy  was  performed  (p.  2)  although  insurer  was 
given  opportunity,  and  the  case  of  Jensma  v.  Sun  Life 
Assur.  Co.,  64  F.  (2d)  457  supports  the  court's  position 
as  to  accident.  (P.  3). 

Argument: 

Perhaps  we  should  first  call  the  court's  attention  to  the 
fact  that  the  statement  in  the  opinion  "the  equally  reput- 
able and  eminent  surgeons  who  performed  or  aided  in 
the  operation''  is  not  in  accordance  with  the  record,  be- 
cause only  Dr.  Call  attended  the  insured  and  Dr.  Brothers 
was  merely  an  expert  witness,  as  were  Drs.  Stewart,  Pit- 
tenger,  Swindell,  Beeman  and  Groves,  even  though  the 
court  apparently  feels  that  Dr.  Brothers  should  be  singled 
out  from  these  expert  witnesses  and  his  testimony  accept- 
ed, although  he  did  not  have  anything  more  to  do  with  the 
operation  or  the  patient  than  the  other  expert  witnesses. 
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The  court  adopted  the  testimony  of  the  insured's  physi- 
cian that  the  embolus  was  caused  by  a  pre-existing  throm- 
bus for  the  reasons  stated  in  such  testimony.  Therefore, 
the  origin  of  the  embolus  having  been  ascertained  there 
was  no  need  for  an  autopsy,  and  such  post-mortem  exam- 
ination would  have  added  nothing  to  the  facts  herein. 

Assuming  respondent's  theory  that  the  thrombus  re- 
sulted from  a  prior  operation,  there  is  no  conflict  in  the 
testimony  that  both  the  insured  and  his  attending  physi- 
cian and  friend  knew  that  when  the  insured  slept  he  was 
a  pronounced  snorer  and  that  sleeping  always  had  the 
same  effect  upon  him,  however  induced.  As  pointed  out 
in  our  briefs,  when  the  nurse  called  the  doctor's  attention 
to  his  snoring  and  actions,  the  doctor  assured  her  that  it 
was  normal  with  the  patient.  It  was  also  pointed  out  at 
length  that  by  the  admission  of  his  own  doctor,  insured 
acted,  subsequent  to  the  operation,  as  he  would  have  in 
ordinary  life  if  asleep. 

Thus,  while  the  respondent's  medical  witness  stated  it 
was  his  opinion  that  the  sedative  caused  the  snoring  and 
coughing,  the  facts  brought  out  on  cross-examination  of 
the  same  witness,  conclusively  show  that  the  sedative  did 
not  cause  the  coughing  and  snoring.  And  upon  the  facts, 
not  the  opinion  of  the  witness,  there  was  no  accident 
caused  by  external  means.  And  regardless  of  whether  or 
not  it  might  be  found  that  the  snoring  and  coughing  caused 
the  embolus  to  break  off  from  the  pre-existing  thrombus 
such  accident  is  not  within  the  coverage  provided  by  the 
policy. 

The  attending  physician  did  say  that  the  death  was  un- 
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expected.  However,  as  pointed  out  in  our  briefs  at  length, 
such  a  statement  was  a  general  one  and  the  doctor  there- 
upon testified  to  the  actual  facts.  His  testimony  is  un- 
contradicted and  undisputed,  that  both  he  and  the  insured 
knew  that  whenever  he  slept  he  always  snored  and  that 
Ins  actions  were  "no  different  than  in  ordinary  life;  a 
snorer  does  the  same  thing  without  an  opiate",  (t.  115). 
The  excerpts  from  the  record  relating  to  the  facts  as  to 
the  knowledge  of  both  doctor  and  insured  are  quoted  at 
length  in  our  prior  briefs.  Although  much  of  these  briefs 
is  devoted  to  this  question,  the  only  reference  in  the  opin- 
ion seems  to  be  that  the  embolism  resulted  unforseeably 
from  the  sedative. 

No  reference  is  made  to  the  arguments  contained  in  the 
briefs  that  there  was  no  connection  between  the  sedative 
and  the  snoring.  The  sedative  merely  produced  sleep,  and 
when  he  slept,  no  matter  how  induced,  his  actions  were 
always  the  same.  This  was  known  to  both  doctor  and  in- 
sured.    How,  then,  could  it  have  been  unexpected? 

As  above  noted,  reference  is  made  to  the  Jensma  case  to 
support  the  holding  of  this  court.  The  reason  the  result 
was  unexpected  in  the  Jensma  case  was  because  of  the 
idiosyncrasy  or  hyper-susceptibility  of  the  patient  in  that 
case.  However,  it  was  definitely  stated  by  this  court  that 
such  peculiarity  or  idiosyncrasy  was  "unknown  to  himself 
(patient)  and  the  operating  physician".  In  the  case  at 
bar,  everything  that  occurred  was  admitted  by  the  oper- 
ating physician  to  have  been  known  to  him,  and  yet  the 
court  makes  no  effort  to  even  discuss  the  basis  upon  which 
the  case  at  bar  can  be  brought  within  the  Jensma  case. 
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The  ruling  in  the  Jensraa  case  follows  the  majority  of 
the  cases,  most  of  which  contain  this  quotation  "it  is  true 
that  the  doctor  intended  to  apply  the  drug,  and  insured  in- 
tended that  he  should  apply  it;  but  neither  intended  to 
apply  it  to  a  body  possessed  of  the  idiosyncrasy.  Death 
resulted  because  of  their  applying  the  drug  in  ignorance  of 
this  peculiarity  in  the  object  acted  upon,  and  was  a  result 
not  calculated  or  intended,  and  one  which  could  not 
reasonably  have  been  foreseen".  No  case  can  be  found 
i  to  sustain  the  provision  that  where  neither  the  insured 
nor  the  physician  was  ignorant  of  the  peculiarity  the  re- 
sult was  accidental,  nor  can  the  general  statement  that  the 
death  was  accidental  and  unexpected  be  accepted  by  a 
court  where  the  same  is  a  mere  conclusion  of  the  doctor, 
when  the  facts  to  which  he  testified  clearly  show  that  he 
knew  exactly  how  the  patient  would  react  when  asleep, 
regardless  of  how  such  sleep  was  induced. 

ERROR  No.  4 
Proximate  Cause 

The  majority  opinion  (p.  4)  in  attempting  to  apply  the 
rule  of  proximate  cause  to  the  case  at  bar,  applies  the  law 
of  negligence  and  disregards  the  exception  clause  of  the 
policy  under  consideration  and  its  effect  upon  any  possible 
use  of  the  rule  of  proximate  cause  herein.  The  following 
language  is  from  the  majority  opinion,  p.  4 ; 

"Discussing  an  insuring  clause  identical  with  the 
one  now  being  considered  the  Utah  court  (Browning 
case)  observed  that  it  was  'not  required  to  search  be- 
yond the  proximate,  efficient,  and  inducing  cause  to 
see  if  there  may  be  latent  causes.'     It  held  that  the 
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insured's  proof  fulfilled  the  policy  conditions  and 
that  indemnity  was  payable  for  the  full  term  of  the 
disability.  Consult  the  same  case  on  petition  for  re- 
hearing, 80  P.  (2d)  348  where  policy  exclusions  com- 
parable with  the  present  were  noticed  and  held  not 
to  preclude  recovery." 

Argument: 

When  the  full  pertinent  reference  is  read,  it  is  apparent 
that  the  discussion  of  proximate  cause  was  made  assum- 
ing that  the  policy  did  not  contain  an  exception  clause. 

"The  policy  before  us  does  not  provide  that  recov- 
ery shall  be  had  only  if  no  other  circumstance  than 
the  accident  contributes  to  the  disability  either  prox- 
imately or  remotely,  directly  or  indirectly,  wholly  or 
in  part.  We  are  not  required  to  search  beyond  the 
proximate,  efficient,  and  inducing  cause  to  see  if 
there  may  be  latent  causes."  (Browning  case,  72  P. 
(2d)  1060,  1076). 

On  petition  for  rehearing  the  exception  clause  was  called 
to  the  court's  attention.  The  affirmance  of  the  original 
opinion  was  made,  not  on  the  ground  that  the  rule  of  proxi- 
mate cause  governed  where  the  policy  contained  the  ex- 
ception clause,  but  upon  the  ground  that  there  was  no 
evidence  that  the  insured  was  suffering  from  a  pre-exist- 
ing disease  which  cooperated  with  the  accidental  injury  to 
produce  the  disability.  As  previously  pointed  out  herein, 
any  other  holding  would  have  been  contrary  to  the  law 
governing  the  case  as  announced  by  the  court  in  its  orig- 
inal opinion. 

"We  have  again  read  the  record  through  a  number 
of  times  to  see  if  there  was  any  evidence  that  the  in- 
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sured  was  suffering  from  disease,  bodily  infirmity  or 
bacterial  infection,  within  the  meaning  of  such  terms, 
when  used  in  exception  clauses  of  accident  insurance 
policies  such  as  this,  and  we  unhesitatingly  say  that 
there  is  no  evidence  to  that  effect."  (80  P.  (2d)  348, 
353  Browning  case  on  peittion  for  rehearing). 

It  has  been  held  almost  without  exception  that  where 
the  policy  contains  an  exclusion  clause  in  addition  to  the 
insuring  clause,  the  rule  of  proximate  cause  has  no  appli- 
cation in  determining  liability  under  the  exception  clause. 
The  application  of  this  rule  is  shown  in  the  recent  Wash- 
ington case  of  Evans  v.  Metropolitan  Life  Ins.  Co.,  26 
Wash.  (2d)  594,  174  P.  (2d)  961,  977: 

"The  evidence  of  the  doctors,  the  pertinent  por- 
tions of  which  are  set  out  in  this  opinion,  was  to  the 
effect  that  the  condition  of  the  insured's  heart  con- 
tributed to  his  death.  The  term  "proximate  cause" 
has  no  application  in  ascertaining  liability  upon  pol- 
icies which  contain  clauses  relieving  the  insurance 
companies  from  liability  in  cases  where  death  is 
caused  or  contributed  to  directly,  or  indirectly,  or 
wholly  or  partially,  by  disease,  and  the  evidence 
showed  that  the  disease  contributed  to  the  death. 
Where  the  liability  of  the  insurance  company  is  so  re- 
stricted it  is  not  sufficient  for  a  beneficiary  to  estab- 
lish a  direct  causal  connection  between  the  accident 
and  the  injury.  He  is  compelled  to  show  that  the  re- 
sultant condition  was  caused  solely  by  accidental 
means;  and  if  the  proof  shows  a  pre-existing  infirm- 
ity which  was  a  contributing  factor,  he  cannot  recov- 
er. This  holding  is  dictated  by  the  express  terms  of 
the  contracts  under  consideration.^  (Emphasis 
ours). 
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See  also  the  ease  of  Russell  v.  Glens  Falls  Indemnity  Co, 
134  Neb.  631,  279  N.W.  287,  where  the  court  said :  "It  seems 
reasonably  clear  that  a  policy  with  the  phrase  'resulting  di 
rectly,  independently  and  exclusively'  refers  to  the  effi- 
cient, substantial  and  proximate  cause  of  the  disability 
at  the  time  it  occurred.  On  the  other  hand,  a  policy  which 
also  has  the  phrase  'wholly  or  partly,  directly  or  indirect- 
ly, from  disease  or  mental  or  bodily  infirmity'  refers  to 
another  contributory  cause,  whether  proximate  or  re- 
mote." 

The  following  cases  support  this  rule,  many  of  whicl 
were  cited  in  appellant's  previous  briefs.  Our  researc] 
has  found  substantial  no  authority  to  the  contrary : 

Evans  v.  Metropolitan  Life  Ins.  Co., 
26  Wash.  (2d)  591, 
174  P.   (2d)  961; 

Liberty  Xat.  Life  Ins.  Co.  v.  Bailey, 

Ala. , 

38  So.  (2d)  295; 

Sullivan  v.  Metropolitan  Life  Ins.  Co., 

96  Mont.  254, 
29  P.  (2d)  1046; 

Kingsland  v.  Metropolitan  Life  Ins.  Co., 

97  Mont.  558, 
37  P.  (2d)  335; 

Federal  Life  Ins.  Co.  v.  Firestone, 
159  Okla.  228, 
15  P.   (2d)   141; 

Great  Northern  Life  Ins.  Co.  v.  Farmers  L'nion  Co- 
operative Gin  Co., 
181  Okla.  228, 
73  P.  (2d)  1155; 


vs.  Cecelia  J.  Wilson,  Respondent  27 

Kellner  v.  Travelers'  Ins.  Co., 

180  Cal.  326, 

181  P.  61; 

Bouchard  v.  Prudential  Ins.  Co., 
135  Me.  238, 
194  A.  405; 

O'Meara  v.  Columbian  Nat.  Life  Ins.  Co., 
119  Conn.  641, 
178  A.  357; 

Clark  v.  Employers'  Liability  Assur.  Co., 

72  Vt.  458, 
48  A.  639; 

Runyon  v.  Commonwealth  Casualty  Co., 
109  N.J.L.  238, 
160  A.  402; 

Korff  v.  Travelers'  Ins.  Co. 
83  F.  (2d)  45; 

Sharpe  v.  Com.  Trav.  Mut.  Ace.  Ass'n., 
139  Ind.  92, 
37  N.E.  353 ; 

Hubbard  v.  Travelers'  Ins.  Co., 
98  F.  932; 

Carr  v.  Pac.  Mut.  Life  Ins.  Co., 
100  Mo.  App.  602, 
75S.W.  180; 

White  v.  Standard  Life  &  Accid.  Ins.  Co., 
95  Minn.  77, 
103  N.W.  735; 

Nat'l.  Masonic  Ace.  Ass'n.  of  Des  Moines  v.  Shryock, 

73  F.  774; 
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Stanton  v.  Travelers'  Ins.  Co. 
83  Conn.  708, 

78  A.  317; 

Comra.  Travelers'  Mut.  Ace.  Ass'n.  v.  Fulton, 

79  F.  423; 

Leland  v.  Order  of  United  Comm.  Travelers, 
233  Mass.  558, 
124  N.E.  517; 

First  Natl.  Bk.  of  Birmingham  v.  Equit.  Life, 
Assur.  Soc, 
225  Ala.  586, 
144  So.  451 ; 

Mutual  Life  Ins.  Co.  v.  Hess, 
161  F.  (2d)  1; 

Standard  Accid.  Ins.  Co.  v.  Hoehn, 
215  Ala.  109, 
110  So.  7; 

Fid.  &  Cas.  Co.  v.  Meyer, 
106  Ark.  91, 
152  S.W.  995; 

The  reasoning  and  application  of  this  rule  is  firmly 
grounded  upon  the  duty  of  the  courts  to  construe  the  ex- 
ception of  exclusion  provisions  of  an  insurance  contract 
as  well  as  the  general  insuring  clause,  as  is  noted  in  Bou- 
chard v.  Prudential  Ins.  Co.,  135  Me.  238,  194  A.  405,  407; 

"It  is  argued  by  plaintiff's  counsel  that  the  encoun- 
ter was  the  proximate  cause;  but  in  this  action, 
founded  upon  this  specific  promise,  (exception 
clause),  it  is  not  a  question  of  what  was  the  proxi- 
mate cause  of  deceased's  death.  The  contract  itself 
clearly  creates  liability  only  when  death  results  from 
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bodily  injuries  effected  solely  through  accidental 
means.  *  **  *  *  Quite  true  it  is  that  very  often  differ- 
ent forces  and  conditions  concur  in  producing-  a  re- 
sult that  it  is  not  necessary  to  go  farther  back  in  the 
line  of  causation  than  to  find  the  active,  efficient, 
procuring  cause  known  as  the  proximate  cause.  In 
the  instant  case  the  blows  might  well  have  been  said 
not  permit  recovery  under  the  language  of  this  pol- 
icy, that  cause,  although  proximate,  being  accompan- 
ied by  another  contributing  cause,  the  diseased 
heart  **  ***  So,  when  the  death  is  attributable  di- 
rectly or  indirectly  to  disease  in  any  form,  not  oc- 
casioned by  the  accident,  recovery  may  not  be  had  on 
a  policy  containing  this  paritcular  promise,  even 
though  the  accident  is  the  active,  efficient,  procuring 
cause." 

Examination  of  the  cases  which  seem  to  be  to  the  con- 
trary clearly  indicates  that  a  body  weakness  is  involved 
and  the  courts  have  referred  to  the  same  as  a  condition. 
For  example,  in  the  case  of  Driskell  v.  U.  S.  Health  &  Ac- 
cident Co.,  117  Mo.  App.  362,  93  S.W.  880,  the  court  said : 
aIn  such  case,  disease  and  low  vitality  da  not  arise  to  the 
dignity  of  concurring  causes,  but,  in  having  deprived  na- 
ture of  her  normal  power  of  resistance  to  attack,  appear 
rather  as  the  passive  allies  of  the  agencies  set  in  motion  by 
the  injury." 

. 

So,  likewise,  in  Runyon  v.  Commonwealth  Cas.  Co.,  109 

X.J.L.  238,  160  A.  402,  the  court  found:  "There  was  a  re- 
duction in  the  power  of  the  body  at  the  time  of  the  fracture 
to  resist  the  shock"  and  said :  "It  was  the  direct  result  of 
the  accident,  which  might  or  might  not  have  been  fatal 
had  not  the  bodily  vitality  been  impaired". 
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In  Silverman  v.  Metropolitan  Life  Ins.  Co.,  254  X.Y.  81, 
171  !NT.E.  914,  the  court  again  said  that  where  there  was 
merely  a  "frail,  general  condition",  there  may  be  recovery. 

Certainly  in  the  case  at  bar,  the  thrombosis  cannot  be 
said  to  be  merely  a  lowering  of  the  vitality  of  the  insured, 
but  definitely  a  cooperating  cause,  because  there  is  no  con- 
flict in  the  testimony,  including  the  insured's  family  phy- 
sician, that  the  insured  was  suffering  from  thrombosis 
which  caused  an  embolism.  Respondent's  witnesses  testi- 
fied to  the  thrombosis  and  the  diseased  venous  system  as 
being  a  bodily  infirmity.  Almost  without  exception,  the 
courts  have  held  that  bodily  infirmity  or  disease  have 
a  well  settled  meaning  as  understood  by  the  medical  pro- 
fession. The  words  "bodily  infirmiity  or  disease"  are  fre- 
quently used  in  policies  of  insurance  and  have  a  well-un- 
derstood meaning.  They  are  construed  to  be  practically 
synonymous,  and  to  refer  only  to  an  ailment  or  disease  of  t 
a  settled  character.  I.C.J.  452;  4  Cooley's  Briefs  on  Ins. 
p.  3198;  Meyer  v.  Fidelity  &  C.  Co.,  96  Iowa  378,  59  Am.  , 
St.  Rep.  374,  65  N.W.  328;  Manufacturers'  Acci.  Indem- 
nity Co.  v.  Dorgan  (CCA.  6th)  22  L.R.A.  620,  7  CCA.' 
581,  16  U.  S.  App.  290,  58  Fed.  945.  Certainly  the  facts 
in  this  case  bring  it  within  this  rule.  No  authority  is 
needed  to  show  that  a  court  may  not  disregard  undisputed 
evidence  which  conclusively  brings  the  factual  situation 
within  the  exceptions  of  an  insurance  policy.  Neither  is 
the  court  at  liberty  to  fail  to  give  heed  to  such  exception 
clause  as  is  well  said  in  the  recent  case  of  Mutual  Life  Ins. 
Co.  v.  Hess,  161  F.  (2d)  1,  14: 

"Applying  to  these  facts  the  words  of  the  policy, 
if  water  involuntarily  entered  his  lungs,  preventing 
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breathing,  which  is  the  usual  ease  of  drowning,  there 
would  be  a  'bodily  injury',  and  the  entry  of  the  water 
would  be  an  'external'  and  violent  means'  within  the 
policy  terms,  and  since  death  followed  in  sixty  days 
with  nothing  to  suggest  suicide,  there  would  be  a 
case  made  but  for  the  words  'solely',  'independently 
of  all  other  causes',  and  'not  directly  or  indirectly 
from  bodily  infirmity  or  disease'.  These  words  can- 
not be  thrown  away.  They  limit  the  coverage  of  the 
insurance.  A  court  can  no  more  extend  the  coverage 
than  it  can  increase  the  amount  of  the  insurance.  De- 
liberately to  do  either  would  be  a  sort  of  judicial  lar- 
ceny. Here  the  evidence  points  very  strongly  to  an- 
other cause  of  death,  a  bodily  infirmity  or  disease,  ac- 
tive and  threatening,  adequate  to  produce  death  by 
itself,  and  likely  to  cooperate  with  the  water  in  caus- 
ing it."     (Emphasis  ours). 

How  else  would  a  litigant  prove  the  existence  of  a  bod- 
ily infirmity  or  disease?  Or  that  the  same  caused  the  em- 
bolism, excepting  by  medical  testimony?  An  examination 
of  many  of  the  cases  shows  that  there  is  often  a  conflict 
between  the  expert  witnesses  as  to  whether  a  contributing 
cause,  or  causes,  constitute  bodily  infirmity  or  disease. 
Here,  there  is  no  conflict  in  the  testimony  in  this  regard. 
Certainly  respondent  showed  that  the  thrombus  had  exist- 
ed for  a  substantial  period  of  time  as  the  residue  of  a  prior 
operation,  and  that  it  was  a  bodily  infirmity  of  a  settled 
and  determined  character.  Respondent's  witnesses  also 
testified  that  such  pre-existing  infirmity  cooperated  di- 
rectly, or  indirectly,  resulting  in  the  death  of  the  insured. 
As  heretofore  noted,  respondent  herself  proved  not  only 
that  insured  and  his  physician  knew  the  condition  of  the 
insured  at  the  time  of  the  operation,  his  habits,  and  his  ac- 
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tions  when  asleep,  and  that  he  had  a  pre-existing  bodily 
infirmity  and  disease  which  might  cause  death  with  even 
a  slight  cough  at  any  time. 

We  have  endeavored  to  analyze  the  Browning,  Idaho, 
and  other  cases  cited  in  the  opinion.  Even  the  cases  re- 
ferred to  in  the  A.L.R.  citation  (108  A.L.R.  1,  p.  21,  opin- 
ion p.  4)  are  not  contrary  to  the  principles  of  law  urged 
by  us  in  our  briefs.  These  cases,  and  in  the  subsequent  an- 
notations, are  readily  distinguishable,  either  by  the  terms 
of  the  policy  or  the  facts  involved ;  some  include  coverage 
if  the  accident  is  "the  proximate  cause  of  the  loss",  which 
of  course  changes  the  contractural  relationship;  some  are 
distinguished  by  the  fact  that  the  court  or  jury  was  pre- 
sented with  conflicting  evidence  as  to  the  cause  of  the 
loss;  some  did  not  include  the  exclusion  clause;  none  in-i 
dicated  a  rule  contrary  to  those  heretofore  urged  as  con-j 
trolling  in  the  instant  case;  none  appeared  to  permit  the 
court  to  disregard  undisputed  evidence  to  prevent  the  case; 
from  being  brought  within  the  exclusion  clauses  of  thei 
policy. 

There  is  nothing  in  the  Idaho  law,  and  this  court  has  not 
cited  any  Idaho  statute  or  case,  to  require  this  court  U 
apply  Workmen's  Compensation  Laws,  or  the  laws  of  neg 
ligence  to  the  construction  of  insurance  contracts,  or  tct 
require  a  construction  thereof  to  the  end  that  recovery  bi 
"permissible"  despite  the  uncontradicted  evidence  and  tin 
principles  of  law  heretofore  announced  by  this  court  an( 
the  vast  majority  of  other  well  reasoned  cases;  nor  is  ther 
anything  in  the  Idaho  law  to  require  this  court  to  revers 
the  rule  applied  by  it  in  the  Jensma  case  and  designate  a 
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an  accident  or  unexpected,  that  of  which  neither  insured 
nor  his  physician  were  ignorant,  nor  to  ignore  the  testi- 
mony of  all  medical  witnesses  that  the  pre-existing  disease 
and  infirmity  was  a  cooperating  cause. 

This  court  has  not,  to  our  knowledge,  heretofore  an- 
nounced principles  governing  insurance  contracts  such  as 
indicated  in  its  opinion  herein,  nor  brushed  aside  the  un- 
contradicted testimony  of  bodily  infirmity,  knowledge 
of  peculiarity  of  actions  during  sleep  exactly  identical 
with  ordinary  life  whether  sleep  was  induced  by  sedative 
or  otherwise,  thrombosis  causing  embolism,  and  the  settled 
and  determined  bodily  infirmity  or  disease  as  a  cooper- 
ating cause.  The  opinion  can  only  be  explained  on  the 
basis  of  making  what  the  court  attributed  to  the  Browning 
case,  the  law  of  Idaho,  and  the  assumption  that  the  Su- 
preme Court  of  Idaho  allowed  recovery  against  insurance 
companies  wherever  permissible.  Such  premises  cannot 
be  sustained  as  we  have  heretofore  pointed  out,  and  a  re- 
hearing should  be  granted. 

Respectfully  submitted, 

J.  L.  EBERLE, 
B.  S.  VARIAN, 
DALE  O.  MORGAN, 
T.  H.  EBERLE, 

Attorneys  for  Appellant, 
Residence:    Boise,  Idaho. 

I  hereby  certify  that  in  my  judgment  the  foregoing 
Fetition  for  Rehearing  is  well  fojin<led,  and  that  it  is  not 
interposed  for  delay. 
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Docket  No.  13780 

Estate    of    ABRAHAM    KOSHLAND,    Deceased, 
JESSE  KOSHLAND,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1947 

May  5 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

May  6 — Copy  of  petition  served  on  General  Coun- 
sel. 

May  5 — Request  for  Circuit  hearing  in  San 
Francisco,  California,  filed  by  taxpayer. 
5/21/47  Granted. 

June  10 — Answer  filed  by  General  Counsel. 

June  10 — Request  for  hearing  in  San  Francisco, 
California,  filed  by  General  Counsel. 

June  12 — Copy  of  answer  and  request  served  on 
taxpayer.  San  Francisco,  Calif. 
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1948 

Jan.  26 — Hearing  set  March  22,  1948,  in  San  Fran- 
cisco, California. 

Mar.  23 — Hearing  had  before  Judge  Kern  on  mer- 
its. Appearance  of  Bernard  Shapiro  aF 
counsel  filed.  Stipulation  of  facts  wit! 
Exhibits  A  through  D;  Amended  petition 
(copies  served)  ;  Answer  to  Amended  pe- 
tition (copies  served)  filed  at  hearing.  Pe- 
titioner's brief  due  5/7/48.  Respondent's 
brief  6/7/48.  Petitioner's  reply  due  7/7/48' 

Apr.  12 — Transcript  of  hearing  3/23/48  filed. 

May  5 — Motion  to  amend  record  to  include  the  at-i 
tached  stipulation  of  facts — stipulation  ol 
facts  lodged,  filed  by  taxpayer.  5/6/48; 
Granted. 

May     5 — Brief  filed  by  taxpayer.  Copy  served. 

June  11 — Motion  for  leave  to  file  the  attached  brief 
brief  lodged,  filed  by  General  Counsel 
6/18/48  Granted  and  served. 

June  28— Motion  for  extension  to  7/22/48  to  fil 
reply  brief,  filed  by  taxpayer.  6/28/48, 
Granted  and  served. 

July  16— Motion  for  extension  to  8/22/48  to  file 
brief,  filed  by  taxpayer.  7/16/48  Granted 
and  served. 

Aug.  16 — Reply  brief  filed  by  taxpayer.  Copy  served 

8/17/48. 
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948 

Nov.  30 — Findings  of  fact  and  opinion  rendered, 
Judge  Kern.  Decision  will  be  entered  un- 
der Rule  50.  12/1/48  Copies  served. 

3ec.  27 — Motion  to  amend  and  supplement  findings 
of  fact,  embodying  amendment,  filed  by 
taxpayer.  1/5/49  Denied. 

.949 

if  an.  6 — Copy  of  motion  and  amendment  served  on 
General  Counsel.  [1*] 

Tail.  19 — Computation  filed  by  General  Counsel. 

i'BYb.  3 — Hearing  set  March  7,  1949,  on  settlement 
— Washington,  D.  C. 

Weh.  11 — Notice  changing  hearing  date  to  March  9, 
1949. 

Feb.  14 — Consent  to  respondent's  computation  filed 
by  taxpayer. 

Pel).  25 — Decision  entered.  Judge  LeMire.  Div.  5. 

Mar.  21 — Petition  for  review  by  U.  S.  Court  of 
Appeals,  9th  Circuit,  filed  by  taxpayer. 

Mar.  23 — Designation  of  record  filed  by  taxpayer. 
Service  acknowledged  thereon. 

Mar.  25 — Statement  of  points  filed  by  taxpayer. 

Apr.  14 — Proof  of  service  of  designation  of  contents 
of  record  on  review  filed. 

Apr.  14 — Proof  of  service  of  statement  of  points 
filed.  [2] 


*  Page   numbering  appearing  at   foot  of  page   of   original 
certified  Transcript  of  Record. 
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The  Tax  Court  of  the  United  States 

Docket  No.  13780 

Estate    of   ABRAHAM    KOSHLAND,    Deceased; 
JESSE  KOSHLAND,  Executor, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

AMENDED  PETITION 

The  above-named  petitioner  hereby  petitions  for  a 
redetermination  of  the  deficiency  set  forth  by  the  I 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  bearing  the  symbols,  San  Francisco  Di- 
vision, IRA:ET-90-D  LAB,  and  dated  April  7,  1947' 
and  as  a  basis  of  its  proceeding  alleges  as  follows  i 

1.  The  petitioner  is  an  estate  of  a  decedent.  Th( 
decedent,  Abraham  Koshland,  died  on  April  d 
1944,  and  his  estate  is  being  probated  in  the  Su 
perior  Court  of  the  State  of  California,  in  and  fo 
the  City  and  County  of  San  Francisco.  Jesse  Kosh 
land  is  the  duly  appointed,  qualified  and  actini 
executor  of  said  estate. 

2.  The  notice  of  deficiency  (a  copy  of  which  i 
attached  to  the  original  petition  filed  in  this  cas 
as  [3]  Exhibit  A,  and  is  incorporated  by  refereno 
in  and  made  a  part  of  this  amended  petition  as  Ej 
hibit  A)  was  mailed  to  petitioner  on  or  about  Apr 
7,  1947. 

3.  The  amount  of  the  deficiency  determined  1: 
the  Commissioner  is  $49,062.25  in  estate  tax.  All  < 
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said  amount  is  in  controversy.  The  petitioner  is 
claiming  a  refund  in  estate  tax  and  said  claim  for 
refund  is  in  controversy.  The  estate  tax  return  of 
petitioner  was  filed  with  the  Collector  of  Internal 
(Revenue  for  the  first  district  of  California,  in  San 
Francisco,  California,  on  or  about  May  24,  1945. 

4.  The  determination  of  the  tax  set  forth  in  said 
notice  of  deficiency  and  the  refusal  of  the  Commis- 
sioner to  allow  said  claim  for  refund  are  based  upon 
ithe  following  errors: 

(1)  The  Commissioner  erred  in  including  in  the 
gross  estate  the  value  of  the  remainder  interest  in  a 
trust  created  by  the  petitioner  on  or  about  Decem- 
ber 26,  1922  (Exhibit  B),  and  amended  by  peti- 
tioner on  or  about  December  26,  1923  (Exhibit  C). 

(2)  The  Commissioner  erred  in  determining  the 
Value  of  the  life  estate  of  Estelle  W.  Koshland  in 
isaid  trust,  which  life  estate  he  excluded  from  the 
bross  estate.  The  Commissioner  undervalued  said 
life  estate.  [4] 

(3)  The  Commissioner  erred  in  determining  the 
iralue  of  said  remainder  interest  in  said  trust,  which 
remainder  interest  he  erroneously  included  in  the 
*ross  estate.  Assuming  that  the  remainder  interest 
was  includable  in  the  gross  estate,  the  Commissioner, 
by  undervaluing  the  life  estate  of  said  Estelle  W. 
Koshland,  overvalued  said  remainder  interest. 

(4)  The  Commissioner  erred  in  not  allowing  to 
pie  petitioner  full  credit  for  state  inheritance,  es- 
tate, legacy  and  succession  taxes  paid  or  payable. 

(5)  The  Commissioner  erred  in  not  allowing  to 
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the  petitioner  a  deduction  from  the  gross  estate  for 
legal  fees  payable  as  a  result  of  this  proceeding. 
5.    The  facts  upon  which  petitioner  relies  as 
basis  for  this  proceeding  are  as  follows: 

(1)  On  or  about  December  26,  1922,  the  dece 
dent  created  a  trust  by  transferring  certain  secur 
ties  to  Jesse  Koshland  and  Stanley  H.  Sinton,  wh 
declared  themselves  trustees  thereof.  A  true  anc 
correct  copy  of  said  trust  is  attached  to  the  origina 
petition  filed  in  this  case  as  Exhibit  B,  and  is  in- 
corporated by  reference  in  and  made  a  part  of  thf 
amended  petition  as  Exhibit  B. 

(2)  On  or  about  December  26,  1923,  the  dece 
dent  amended  said  trust.  A  true  and  correct  copy  o 
said  amendment  is  attached  to  the  original  petitio] 
filed  in  this  case  as  [5]  Exhibit  C,  and  is  incoi 
porated  by  reference  in  and  made  a  part  of  thj 
amended  petition  as  Exhibit  C. 

(3)  At  the  time  of  the  creation  of  said  tru, 
Exhibit  B,  and  for  many  years  prior  thereto  am 
for  the  period  subsequent  thereto  until  April  13 
1944,  the  date  of  his  death,  the  decedent,  Abrahai 
Koshland,  and  Estelle  W.  Koshland  were  husban 
and  wife. 

(4)  The  decedent,  Abraham  Koshland,  was  boi 
on  March  22,  1869,  and  died  on  April  15,  1944.  B 
was  75  years  of  age  at  the  time  of  his  death.  Estel 
W.  Koshland  was  born  April  8,  1878,  and  is  still  li 
ing.  She  was  66  years  of  age  at  the  date  of  dec- 
dent's  death. 

(5)  The  decedent  and  Estelle  W.  Koshland  hij 
two  children,  Stephen  A.  Koshland,  who  was  boi 
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on  February  21,  1902,  and  was  42  years  old  at  the 
date  of  his  father's  death,  and  William  A.  Kosh- 
land, who  was  born  on  November  9,  1906,  and  was 
87%  years  old  at  the  date  of  the  death  of  his  father. 
Both  children  are  still  living.  William  A.  Koshland 
never  married.  Stephen  A.  Koshland  married  on 
April  14,  1938,  and  his  wife  is  still  living  and  mar- 
ked to  him.  They  have  had  two  children,  Anthony 
8.  Koshland  born  on  March  26,  1940,  who  was  four 
i pars  old  at  the  time  of  decedent's  death,  and  Kath- 
fyn  Koshland  born  on  July  16,  1943,  who  was  un- 
Ker  one  year  of  age  at  the  time  of  decedent's  death. 
Both  of  said  children  are  still  living.  [6] 

(6)  Both  Stephen  A.  Koshland  and  William  A. 
Koshland  had  executed  valid  wills  prior  to  the  death 
pf  their  father.  Each  of  said  wills  appointed  the 
property  covered  by  said  trust  (Exhibit  B)  as 
limended  by  Exhibit  C,  to  persons  other  than  their 
father  and  his  estate. 

(7)  Estelle  W.  Koshland  under  paragraph 
fourth  (a)  of  said  trust,  Exhibit  B  (quoted  below), 
vas  and  is  entitled  to  an  annual  income  of  $15,000 
i?or  life,  payable  out  of  the  income  of  said  trust  to 
he  extent  that  there  is  income  available  and  out  of 
he  principal  of  said  trust  if  the  income  is  insuf- 
icient. 

"Fourth:  At  any  time  or  during  any  period  when 
10  income  is  received,  or  where  the  income  received 

r  s  less  than  Fifteen  Thousand  (15,000)  Dollars  in 
iny  year,  the  Trustees  may,  upon  the  application 
»f  any  beneficiary,  apply  and  expend  such  part  of 

'  [he  principal  of  the  fund  as  may  be  necessary : 
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(a)  To  provide  either  the  said  Estelle  W.  Kosh- 
land  or  the  said  Abraham  Koshland  with  an  in- 
come of  Fifteen  Thousand  (15,000)  Dollars  foi 
such  year;". 

(8)  The  value  of  the  life  estate  of  Estelle  W. 
Koshland  as  of  the  date  of  Abraham  Koshland  ?i 
death,  April  15,  1944,  was  $170,236.95.  The  value  o: 
the  remainder  of  said  trust  as  of  said  date  was  $61, 
287.69.  The  Commissioner  in  his  deficiency  notice 
Exhibit  A,  [7]  based  the  value  of  said  life  estate 
on  an  annual  income  of  $9,260.99  and  upon  a  Tabl 
A   factor  for  a   one   dollar  annuity   at   age  66  o 
7.52476.  and  upon  a  factor  for  quarterly  paymen 
of  1.01488.  The  use  of  said  Table  A  factor  and  sai< 
factor  for  quarterly  payments  are  provided  for  1 
Regulations   105,   Section   81.10G).   Said   Table  A 
which   is  a   part  of  said  section,   is  based  on  th 
Actuaries'  or  Combined  Experience  Table  of  Moi 
tality.  Said  Actuaries'  or  Combined  Experience  Ta 
ble  is  and  was  as  of  April  15,  1944,  obsolete.  Sai 
factor   for   quarterly  payments   is   actuarially  ur 
sound.  The  value  of  said  life  estate  of  Estelle  "W 
Koshland  as  of  said  date  of  death,  to  wit,  $170 
236.95,   is  properly   determined   on   an   annual   ir 
come  of  $15,000  a  year  and  by  using  a  factor  (whic 
includes  the  element  of  quarterly  payments)  for 
one  dollar  annuity  for  a  female  age  66  of  11.3491 
Said  determination  is  based  upon  a  4  per  cent  ii; 
terest  rate,  the  same  as  the  interest  rate  used  h 
the    Commissioner    in    the    deficiency    notice,    Ei 
hibit  A. 

(9)  The  petitioner  has  paid  and  will  be  require 
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to  pay  state  inheritance,  estate,  legacy  and  [8]  suc- 
cession taxes  in  an  amount  in  excess  of  the  sum  of 
$17,699.97,  the  amount  for  which  credit  for  said 
|taxes  has  been  allowed  by  the  Commissioner.  The 
petitioner  is  entitled  to  the  full  80  per  cent  credit 
!against  the  estate  tax  for  said  taxes  paid  and  pay- 
jable. 

(10)  The  petitioner,  as  a  result  of  this  proceed- 
ing, will  incur  and  pay  legal  fees  in  an  amount  as 
!yet  undetermined,  but  which  will  be  determined 
Jprior  to  the  entry  of  a  decision  in  this  proceeding. 
The  petitioner  may,  if  said  decision  is  appealed  by 
either  itself  of  the  Commissioner,  incur  and  pay  in 
^connection  with  said  appeal  additional  legal  fees  in 
an  amount  as  yet  undetermined  but  which  will  be 
'determined  before  said  decision  becomes  final.  Said 
(fees  are  deductible  from  the  gross  estate. 

Wherefore,  petitioner  prays  that  this  Court  may 
pear  this  proceeding  and  determine  that  there  is  no 
deficiency  in  estate  tax  due  from  said  petitioner,  and 
that  there  is  a  refund  in  estate  tax  due  to  said  pe- 
titioner in  an  amount  determined  by  deducting  from 
the  gross  estate  the  [9]  legal  fees  to  be  paid  by 
petitioner  as  a  result  of  this  proceeding  and  of 
jany  appeal  which  may  be  taken  from  the  decision 
of  the  Court  therein,  and  further  determined  by  al- 
lowing the  full  80  per  cent  credit  against  the  estate 
'tax  for  the  amount  of  the  state  inheritance,  estate, 
jlegacy  and  succession  taxes  paid  or  payable,  and  in 
ithe  alternative,  should  this  Court  determine  that 
jthe  remainder  interest  in  said  trust,  Exhibit  B,  as 
amended  by  Exhibit  C,  is  includable  in  the  gross 
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estate,  that  it  may  determine  that  the  value  of  the 
life  estate  of  said  Estelle  W.  Koshland  which  is 
excludable  from  the  gross  estate  is  $170,236.95  and 
that  the  value  of  said  remainder  interest  is  $61,- 
287.69  and  that  it  may  grant  such  further  relief  as 
to  it  may  seem  proper. 

Dated:   San   Francisco,   California,  March   15th 
1948. 

Respectfully  submitted, 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON. 

[Endorsed] :  T.C.U.S.  Filed  March  23,  1948.  [10)j 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Jesse  Koshland,  being  first  duly  sworn,  depos< 
and  says: 

He  is  the  duly  appointed,  qualified  and  actin 
executor  of  the  Estate  of  Abraham  Koshland.  de 
ceased,  the  petitioner  named  in  the  foregoin 
amended  petition;  he  has  read  the  said  amende 
petition  and  is  familiar  with  the  statements  coi 
tained  therein,  and  said  statements  are  true. 

/s/  JESSE  KOSHLAND. 
Subscribed  and  sworn  to  before  me  this  15th 
of  March.  1948. 

/s/  LULU  P.  LOVELAND, 
Notary  Public  in  and  for  the  City  and  County  <| 
San  Francisco,  State  of  California. 

My  Commission  Expires  August  27,  1951.  [11] 
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EXHIBIT  "A" 

Form  1279 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street 

San  Francisco  5,  California 

Office  of  Internal  Revenue  Agent  in  Charge 
San  Francisco  Division 
IRA:  ET-90-D  LAB 

April  7,  1947 

Estate  of  Abraham  Koshland,  Deceased 

Jesse  Koshland,  Executor 

c/o  Edgar  Sinton 

1650  Russ  Building 

San  Francisco,  California 

MT-ET-16120  First  California 
Estate  of  Abraham  Koshland 
Date  of  death— April  15,  1944 

Dear  Mr.  Koshland: 

You  are  advised  that  the  determination  of  the 
estate  tax  liability  of  the  above-named  estate,  dis- 
closes a  deficiency  of  $49,062.25,  as  shown  in  the 
statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  let- 
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Exhibit  "A"— (Continued) 

ter,  you  may  file  a  petition  with  The  Tax  Court  of 
the  United  States,  at  its  principal  address,  Wash- 
ington 25,  D.  C,  for  a  redetermination  of  the  de- 
ficiency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  (s)  by  per- 
mitting an  early  assessment  of  the  deficiency  or  de- 
ficiencies, and  will  prevent  the  accumulation  of  in- 
terest, since  the  interest  period  terminates  30  days: 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

/s/  JOSEPH  D.  NUNAN,  JR.. 
Commissioner, 
By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent  in  Charget 

Enclosures:  RR  Statement  Form.  [12] 

ESTATE  TAX 

Statement 

Liability  Assessed  Deficiency 

Estate  Tax $174,374.77         $125,312.52         $49,062.2 

In  making  this  determination  of  the  Federal  es 
tate  tax  liability  of  the  above-named  estate,  carefu 
consideration  has  been  given  to  the  protest  file< 
March  8,  1946,  and  to  statements  made  at  confer 
ences  held  on  May  29,  1946,  and  on  November  1£ 
1946. 
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Exhibit  "A"— (Continued) 

A  copy  of  this  letter  has  been  mailed  to  your  rep- 
resentative, Mr.  Samuel  Taylor,  406  Montgomery 
Street,  San  Francisco,  California. 

Adjustments  to  Net  Estate 
Net  estate  for  basic  tax  as  disclosed  by  the  return: 

Gross  estate $568,412.27 

Deductions    136,938.97 

Net  estate S431.473.30 

Additions  in  value  of  net  estate  and  decreases  in 
deductions: 

(a)  Stocks  and   bonds,   Schedule 
B  of  return  _ $        225.00 

(b)  Transfers,  Schedule  G  of  re- 
turn     $160,800.97       $161,025.97 

$592,499.27 
(eduction  in  value  of  net  estate  and  in- 
creases in  deductions  0.00 

Net  estate  for  basic  tax  as  adjusted $592,499.27 

Net  estate  for  additional  tax  as  adjusted  $632,499.27 

Explanation  of  Adjustments 

Returned  Determined 

(a)      Stocks  and  bonds,  Schedule  B  of 
return 

Item  6— $4,000.00  Par  Value 
Lehigh  Coal  and  Navigation 
Co.   Cons.  44/£%    bonds   due 

January  1.  1954 $     4,120.00       $     4,125.00 

Item  19— $5,000.00  Par  Value 
United  States  Savings  De- 
fense Series  g-21/2c/c  bonds 
due  September  1,  1953 $     4,780.00       $     5,000.00 

Totals $     8.900.00       $     9,125.00 

Net  Increase $        225.00 

The  finally  determined  value  of  items  6  and  19,  as 
above  listed,  are  based  upon  the  means  between  the 
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high  and  low  stock  exchange  sales  prices  on  the  ap- 
plicable valuation  date,  in  accordance  with  the  pro- 
visions of  Section  81.10  (c)  of  Treasury  Regulations 
105. 

Returned         Determined 
(b)      Transfers   during   decedent's   life 

Schedule  G  of  return  S  0.00       S160.800.97 

The  value  of  the  remainder  interest  in  that  cer- 
tain Trust  created  by  decedent  as  grantor  on  De- 
cember 26,  1922,  and  amended  under  date  of  De- 
cember 26,  1923,  is  included  in  the  gross  estate,  it 
being  determined  that  such  transfer  was  one  in  which 
decedent  reserved  the  power  to  alter,  amend,  or  re- 
voke, and  is  subject  to  inclusion  in  the  gross  estate 
under  the  provisions  of  section  81.20(b)(1),  of 
Treasury  Regulations  105,  and  that  said  transfer  was 
intended  to  take  effect  at  or  after  decedent's  death 
and  is  subject  to  inclusion  in  the  gross  estate  under 
the  provisions  of  section  81.17,  Regulations  105,  as 
amended. 

The  portion  of  the  trust  assets  includable  in  the 
gross  estate  is  computed  as  follows:  [14] 

Fair  market  value  of  trust  estate  4-15- 

1944 3231,524.64 

Less — value  of  life  estate  held  by  Es- 

telle   Koshland:    Date   of   birth,   4-8- 

1878— Age  4-15-1944,  66  years 
Annual  income  on  $231,524.64  at  4%  S     9,260.99 
Table  A  factor  for  $1.00  annuity  at  66..  7.52576 

Annuity  value  of  annual  income 

(7.52476  of  89.260.99)  $  69.636.73 

Factor  for  quarterly  payments 1.01488 

Value  of  life  tenancy  4-15-1944 

(1.01488  of  $69,686.73)  70.723.67 


Value  of  trust  includible  in  gross  estate  $160,800.97 


Commissioner  of  Internal  Revenue  15 

Exhibit  "A"— (Continued) 
Computation  of  Estate  Tax 

Returned         Determined 

Gross  estate $568,412.27       $729,438.24 

Deductions  (basic  tax)   136,938.97         136,938.97 

Net  estate  for  basic  tax $431,473.30       $592,499.27 

Net  estate  for  additional  tax 471,473.30         632,499.27 

Gross  basic  tax $  22,124.96 

Credit  for  state  inheritance,  etc.  tax 17.699.97 

Net  Basic  Tax  $     4,424.99 

Total  gross  taxes  basic  and  additional....  $192,074.74 
Gross  basic  tax  22,124.96 

Net  additional  tax  $169,949.78 


Total  tax  payable $174,374.77 

Tax  shown  on  return  and  previously  as- 
sessed    125,312.52 


Deficiency  $  49,062.25 

EXHIBIT  "B" 

"THE  ABRAHAM  KOSHLAND  TRUST" 
DECLARATION  OF  TRUST 

Know  All  Men  by  These  Presents,  that  we,  Jesse 
Koshland  and  Stanley  H.  Sinton  of  Boston  in  the 
County  of  Suffolk  and  Commonwealth  of  Massa- 
chusetts, hereinafter  called  the  Trustees, 

Acknowledge,  that  we  have  received  from  Abra- 
ham Koshland  the  following  securities,  to  wit: 

50  Shares  Anglo  London-Paris  Natl.  Bank. 

200  Shares  Natl.  Shawmut  Bank. 

405  Shares  American  Woolen  Co.,  Pfd. 
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200  Shares  Atchison  Topeka  &  Santa  Fe  Railway 
Co. 

60  Shares  Norfolk  &  Western  Railway  Co. 
200  Shares  Northern  Pacific  Railway  Co. 
100  Shares  Southern  Pacific  Railway  Co. 
100  Shares  Pacific  Oil  Company. 
100  Shares  Narragansett  Electric  Lighting. 
200  Shares  Union  Pacific  R.  R.  Co. 

$10,000  6%  Bonds  of  the  New  York  Telephone, 
Debenture,  1949,  numbered  3726-35  incl. 

$20,000  4%  Bonds  of  the  Reading  Co.  &  Phila.  & 
Reading  Coal  Co.,  1997,  numbered  90266-73  inch, 
86853,  86854,  86902,  91274-9  incl.  and  80233-5  incl. 

$10,000  4%  Bonds  of  the  Southern  Pacific  RR  1st 
Ref.,  1955,  numbered  12348-53  incl.,  10184,  91723, 
31980,  20543. 

$10,000  4%  Bonds  of  the  Central  Pacific  Co.  1st 
Ref.,  1949,  19429,  79101,  66850-2  incl.,  71444-5  incl., 
16777,  17501,  and  56525. 

$5,000  5%  Bonds  of  the  Brooklyn  Union  Ele- 
vated, 1950,  numbered  11333-4  inch,  12282,  5047  and 
2956. 

$4,000  5%  Bonds  of  the  Indiana  Steel  Co.,  1952, 
numbered  87-8  inch,  8948-9  incl. 

$3,000  5%  Bonds  of  the  Ontario  Light  &  Power 
Co.,  numbered  11-13  incl. 

$5,000  6%  Bonds  of  the  Reno  Light  &  Power  Co., 
numbered  149/53  incl. 

$2,000  6%  Bonds  of  the  Rincon  Warehouse  Co., 
numbered  289-92  incl.  [16] 
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which  together  with  such  other  property  as  may 
hereafter  be  acquired  or  received  by  us  under  the 
terms  hereof,  we  hereby  acknowledge,  covenant, 
agree  and  declare  that  we  hold  for  the  purposes, 
uses,  and  trusts  and  subject  to  the  powers,  terms, 
limitations  and  duties  herein  set  forth : 

First:  The  Trustees  shall  have  full  power  and 
authority  at  all  times  to  invest  and  to  reinvest  the 
principal  of  the  fund,  either  in  reality  or  personalty 
and  generally  to  manage,  improve,  care  for  and 
control  the  same  with  all  the  powers  necessary  or 
convenient  for  such  purposes.  Without  in  any  way 
limiting  the  generality  of  the  foregoing,  the  Trus- 
tees shall  have  the  following  powers: 

fa)  To  sell,  exchange  or  transfer  any  or  all  and 
any  part  or  parts  of  the  said  principal  upon  such 
terms  and  conditions  and  in  such  manner  and  form 
as  they  may  deem  best,  and  to  execute,  acknowledge, 
deliver  and  record  any  deed,  contract,  proxy,  power 
of  attorney,  or  other  instrument  relating  to  the 
same  which  they  may  deem  necessary  or  advisable, 
and  no  purchaser,  transferee  or  other  person  deal- 
ing with  the  Trustees  with  regard  to  said  principal 
shall  be  held  to  see  to  the  application  of  money  or 
property  paid  to  the  Trustees; 

(b)  To  lease  or  to  manage  any  or  all  and  any 
part  or  parts  of  the  real  estate  at  any  time  held  by 
them  hereunder  upon  such  conditions  and  on  such 
terms  as  they  deem  best ; 

( c)  To  mortgage  any  real  estate,  or  to  hypothe- 
cate any  personal  property  or  otherwise  to  borrow 
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money  at  any  time  held  by  them  hereunder,  to  such 
an  extent  and  upon  such  terms  and  conditions  as 
they  shall  deem  best;  [17] 

(d)  To  determine  all  questions  whether  any 
money  or  things  coming-  into  their  possession  shall 
be  treated  as  principal  or  income,  and  to  determine 
the  mode  in  which  the  expenses  incidental  to  or  in 
connection  with  the  execution  of  the  trust  ought  to 
be  borne  as  between  principal  and  income,  and  to 
apportion  the  same  as  they  shall  deem  just  and 
equitable,  and  this  power  shall  include,  without  the 
generality  thereof  being  hereby  restrained,  the 
power  to  determine  in  case  any  investment  shall  at 
any  time  be  made  at  a  premium  in  any  bond  or  se- 
curity for  money  or  in  any  wasting  investment  so 
called,  whether  and  to  what  extent  and  in  what 
manner  any  part  of  the  actual  income  of  such  bond, 
security  or  other  investment  shall  be  dealt  with 
as  principal  with  a  view  to  prevent  the  diminution 
of  the  trust,  and  also  the  power  to  establish  and 
maintain,  in  such  manner  and  to  such  extent  as  they 
deem  necessary  or  proper,  a  sinking  fund,  or  sink- 
ing funds  to  provide  for  payment  or  reduction  of 
any  mortgage  upon  any  real  estate  at  any  time  held 
by  them  hereunder. 

The  Trustees  may  retain  in  the  form  received  any 
property,  stock,  bond  or  other  security  given  to 
them  hereunder  as  long  as  they  deem  advisable  with- 
out being  liable  to  any  person  for  such  retention. 

The  Trustees  are  fully  authorized  to  exercise  the 
powers  or  authority,  whether  discretionary  or  other- 
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wise,  herein  given  to  them  through  agents  or  em- 
ployees appointed  by  them,  and  to  select  and  employ 
suitable  agents  and  employees  in  and  about  the 
execution  of  the  trust,  and  to  pay  them  reasonable 
compensation  and  [18]  expenses  and  also  retain  rea- 
sonable compensation  for  their  own  services  not  to 
exceed  five  (5)  per  cent  per  annum  of  the  gross 
income. 

The  Trustees  shall  in  no  event  be  held  liable  for 
any  neglect  or  wrong  doing  of  each  other  or  of  such 
agent  or  employee  provided  said  trustees  exercise 
good  faith  in  their  selection,  nor  shall  the  trustees 
herein  be  liable  for  any  loss  unless  it  should  happen 
through  their  own  wilful  default  or  neglect. 

Second:  For  and  during  the  lifetime  of  Estelle 
W.  Koshland  of  said  Boston  the  income  of  this 
trust  less  proper  charges  and  deductions  including 
the  payment  of  such  taxes,  municipal,  state  or 
Federal  as  may  be  levied  thereon,  shall  be  paid  over 
unto  her  semi-annually,  quarterly  or  oftener  for 
and  during  her  lifetime  and  upon  her  death  then 
said  income  shall  be  paid  over  unto  Abraham  Kosh- 
land of  said  Boston,  semi-annually,  quarterly  or 
oftener  for  and  during  his  lifetime,  and  upon  the 
death  of  the  survivor  of  the  said  Estelle  W.  Kosh- 
land, and  the  said  Abraham  Koshland,  said  fund 
shall  be  divided  into  two  equal  parts,  and  one  of 
said  parts  shall  be  held  for  the  use  and  benefit  of 
each  of  Stephen  A.  Koshland  and  William  A.  Kosh- 
land, sons  of  the  said  Estelle  W.  Koshland  and  the 
said  Abraham  Koshland,  upon  the  following  terms 
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and  conditions,  to  wit:  the  income  to  be  paid  to  the 
guardian  of  a  son  during  his  minority  and  upon 
such  son  attaining  the  age  of  twenty-one  (21)  to 
pay  the  said  income  to  him  for  and  during  his  life- 
time. At  any  time  after  a  son  shall  have  attained 
the  age  of  twenty-one  (21)  to  pay  over  to  such  son 
from  time  to  time  such  proportion  of  the  principal 
of  such  trust  fund  as  the  Trustees  may  deem  best, 
but  not  more  than  one-third  (1/3)  of  such  principal 
shall  be  advanced  to  [19]  him  before  he  reaches  the 
age  of  thirty  (30)  years,  the  balance  of  the  princi- 
pal may  be  paid  over  to  him  after  he  attains  the 
age  of  thirty  (30). 

Upon  the  death  of  a  son,  to  pay  over  the  prin- 
cipal of  his  share  of  this  fund  to  the  lawful  issue  of 
such  son  in  such  proportion  and  such  manner  and 
upon  such  terms  as  he  may  by  any  last  will  or  testa- 
mentary instrument  direct,  and  in  default  of  such 
direction,  then  to  and  amongst  his  issue,  or  if  he 
leave  no  issue,  then  to  and  amongst  such  other  per- 
sons as  he  shall  by  any  last  will  or  other  testamen- 
tary instrument  direct,  and  in  default  of  such  di- 
rection, then  to  and  amongst  his  heirs-at-law. 

Third:  Neither  said  Stephen  A.  Koshland  nor 
said  William  A.  Koshland  shall  have  any  right  to 
anticipate  payments  of  income,  nor  shall  the  said 
Stephen  A.  Koshland  or  the  said  "William  A.  Kosh- 
land have  any  right  to  assign  or  transfer  any  part 
of  the  fund  or  income  therefrom  to  which  he  may 
be  entitled  hereunder,  and  if  any  such  assignment 
shall  be  made,  whether  voluntary  or  involuntary, 
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then  in  the  discretion  of  the  Trustees  all  right  of 
such  assignor  may  be  determined  and  the  share  of 
such  beneficiary  disposed  of  in  the  same  manner 
as  if  the  beneficiary  had  died  at  the  date  of  such 
assignment. 

The  Trustees  shall  exercise  uncontrolled  discretion 
if  in  their  judgment  at  any  time  it  is  deemed  un- 
desirable to  pay  over  the  income  to  any  one  of  the 
sons  of  said  Estelle  W.  Koshland  and  Abraham 
Koshland  to  withhold  the  same  and  in  that  event 
they  are  authorized  under  the  terms  herein  to  ex- 
pend the  same  or  any  part  thereof  for  the  benefit  of 
the  sons  so  entitled  to  such  income,  [201  or  they 
may  allow  such  income  or  any  unexpended  part 
thereof  to  accumulate  and  add  the  same  to  the  prin- 
cipal of  said  fund  held  for  the  benefit  of  such  son. 

Fourth:  At  any  time  or  during  any  period  when 
no  income  is  received,  or  where  the  income  received 
is  less  than  Fifteen  Thousand  (15,000)  Dollars  in 
any  year,  the  Trustees  may,  upon  the  application  of 
any  beneficiary,  apply  and  expend  such  part  of  the 
principal  of  the  fund  as  may  be  necessary: 

(a)  To  provide  either  the  said  Estelle  W.  Kosh- 
land or  the  said  Abraham  Koshland  with  an  income 
of  Fifteen  Thousand  (15,000)  Dollars  for  such  year; 

(b)  To  provide  any  one  of  the  children  of  said 
Estelle  W.  Koshland  and  Abraham  Koshland  with 
an  income  of  Five  Thousand  (5,000)  Dollars  for 
such  year. 

Fifth:  Upon  the  death  or  resignation  or  inability 
of  the  said  Jesse  Koshland  and  the  said  Stanley  H. 
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Sinton  to  act  as  Trustees  for  a  period  of  six  (6) 
months,  certified  to  by  the  beneficiaries,  a  new  Trus- 
tee may  be  appointed  upon  the  nomination  of  the 
said  Abraham  Kosliland  for  and  during  his  lifetime, 
and  after  his  death  then  by  the  nomination  of  the 
said  Estelle  W.  Kosliland  for  and  during  her  life- 
time and  after  the  death  of  the  said  Estelle  W. 
Kosliland  and  the  said  Abraham  Kosliland,  then 
upon  the  nomination  of  the  two  beneficiaries.  A 
written  nomination  or  appointment  of  such  new 
trustee  shall  be  filed  with  this  Agreement  and 
Declaration  of  Trust  and  the  new  appointee  shall 
in  writing  accept  and  upon  such  written  acceptance 
of  his  appointment,  and  [21]  the  filing  thereof  with 
the  nomination,  shall  thereupon,  without  any  fur- 
ther act  or  conveyance,  be  vested  with  all  the  rights 
and  powers  of  a  Trustee,  and  subject  to  all  the  obi 
ligations  and  duties  herein  imposed. 

Sixth:  The  Trustees  shall  keep  proper  books  oi 
account,  showing  their  receipts  and  disbursement* 
which  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  beneficiaries. 

Seventh:  Power  is  hereby  reserved  during  tin 
lifetime  of  the  said  Abraham  Kosliland  and  given  m 
the  said  Abraham  Koshland,  with  the  approval  o 
the  Trustees  hereof,  at  any  time  in  his  uncontrolled 
discretion  to  amend  this  Declaration  of  Trust  h 
any  manner  whatever,  and  expressly  including  th 
right  to  limit  or  change  the  beneficiaries  herein  o 
the  share  or  proportion  of  any  beneficiary. 

Eighth:    Power  is  hereby  reserved,   during  th 
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lifetime  of  said  Abraham  Koshland,  and  given  to 
the  said  Abraham  Koshland  at  any  time  in  his  un- 
controlled discretion  to  terminate  this  trust  and 
upon  such  termination,  the  principal  and  undis- 
tributed income  then  in  the  hands  of  the  Trustees 
shall  be  distributed  to  and  amongst  such  person  or 
persons  as  he  shall  direct  by  a  written  instrument 
addressed  to  the  Trustees  and  authority  is  expressly 
reserved  to  the  said  Abraham  Koshland  to  direct 
and  designate  himself  as  the  person  entitled  to  such 
distribution  either  in  part  or  in  whole  of  said  fund. 

Ninth:  Each  and  every  one  of  the  powers,  pur- 
poses and  provisions  hereof,  except  as  otherwise 
provided,  shall  be  regarded  as  separate  and  distinct 
from  every  other  power,  purpose  [22]  and  provi- 
sion so  that  no  one  shall  be  limited  by  reference  to 
or  inference  from  any  other,  and  the  enumeration 
of  specific  purposes  and  powers  shall  not  be  con- 
strued to  limit  or  restrain  in  any  manner  the  mean- 
ing of  general  terms.  If  a  court  of  last  resort  shall 
decree  that  any  of  the  powers,  purposes,  or  provi- 
sions hereof  are  invalid,  this  shall  not  in  any  wise 
limit  any  other  power,  purpose  or  provision  herein- 
before granted,  but  only  such  power,  purpose  or 
provision  so  decreed  to  be  invalid  shall  be  limited, 
and  all  other  powers,  purposes  and  provisions 
herein  granted,  shall  be  unmodified  thereby. 

Tenth:  Unless  requested  in  writing  by  the  bene- 
ficiaries neither  the  original  Trustees  nor  any  suc- 
cessor Trustee  or  Trustees  shall  be  required  to  give 
surety  or  sureties  upon  a  bond  for  the  faithful  per- 
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formance  of  the  trust  hereby  imposed  upon  them; 
but  upon  such  written  request  of  the  beneficiaries, 
the  Trustees  shall,  at  the  expense  of  the  Estate,  fur- 
nish a  surety  Company  bond  conditional  on  the 
faithful  performance  of  their  duties  as  Trustees  in 
a  sum  not  less  than  the  amount  of  the  fund. 

Eleventh:  The  Old  Colony  Trust  Company  of 
Boston  is  hereby  named  as  the  depositary  with 
whom  this  Declaration  of  Trust  shall  be  filed  and 
authority  is  hereby  given  to  the  Trustees  to  change 
the  depositary  and  from  time  to  time  designate  the 
successor  depositary. 

Twelfth:  This  Trust  shall  be  designated  as  The 
"Abraham  Koshland  Trust." 

In  Witness  Whereof  we  hereunto  set  our  hands 
and  seals  [23]  this  26th  day  of  December,  1922,  to 
this  instrument  executed  in  five  (5)  duplicate  origi- 
nal copies. 

/s/  JESSE  KOSHLAND 
/s/  STANLEY  H.  SINTON. 
Commonwealth  of  Massachusetts, 
Suffolk — ss. 

December  26th,  1922 

Then  personally  appeared  Jesse  Koshland  and 
Stanley  H.  Sinton  and  acknowledged  the  foregoing 
to  be  his  free  act  and  deed. 

Before  me, 

(Seal)  /s/  THOMAS  H.  DUCEY, 

Notary  Public. 
My  commission  expires  March  29,  1923. 

[Endorsed] :  T.C.U.S.  Filed  Mar.  23,  1948.  [24] 


Commissioner  of  Internal  Revenue  25 

EXHIBIT  "C" 

ABRAHAM  KOSHLAND  TRUST 

MEMORANDUM  OF  DECLARATION  OF 

TRUST 

Whereas  by  a  certain  Declaration  of  Trust  dated 
[December  26,  1922,  Jesse  Koshland  and  Stanley  H. 
Sinton  acknowledged  the  receipt  of  certain  securi- 
ties from  Abraham  Koshland  of  Boston,  in  the 
bounty  of  Suffolk  of  Commonwealth  of  Massachu- 
setts, upon  the  terms  in  said  Declaration  of  Trust 
contained,  which  amongst  other  things  provided 
jtrticle  7  and  Article  8,  as  follows: 

"Seventh":  Power  is  hereby  reserved  during  the 
lifetime  of  the  said  Abraham  Koshland  and  given  to 
j:he  said  Abraham  Koshland,  with  the  approval  of 
j:he  Trustee  hereof,  at  any  time  in  his  uncontrolled 
discretion  to  amend  this  Declaration  of  Trust  in  any 
manner,  whatever,  and  expressly  including  the  right 
bo  limit  or  change  the  beneficiaries  herein  or  the 
share  or  proportion  of  any  beneficiary. 

"Eighth:  Power  is  hereby  reserved,  during  the 
lifetime  of  said  Abraham  Koshland,  and  given  to 
;:he  said  Abraham  Koshland  at  any  time  in  his  un- 
controlled discretion  to  terminate  this  trust  and 
Upon  such  termination,  the  principal  and  undis- 
tributed income  then  in  the  hands  of  the  Trustees 
lihall  be  distributed  to  and  amongst  such  person  or 
persons  as  he  shall  direct  by  a  written  instrument 
jiddressed  to  the  Trustees,  and  authority  is  ex- 
pressly reserved  to  the  said  Abraham  Koshland  to 
lirect  and  designate  himself  as  the  person  entitled 
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Exhibit  "C"—  (Continued) 
to  such  distribution  either  in  part  or  in  whole 
said  fund." 

Xow,  Therefore,  Know  All  Men  by  These  Pres 
ents  that  I,  Abraham  Koshland,  by  virtue  of  the, 
power  to  me  given  by  said  provisions  and  any  othei 
provisions  of  said  Declaration  of  Trust  me  here 
unto  enabling,  do  hereby  amend  said  Declaration  o; 
Trust  in  the  following  manner  and  particulars,  U 
wit: 

I  do  hereby  amend  said  Declaration  of  Trust  tr 
cancelling  said  Articles  7  and  8  and  substitute  n 
place  thereof  the  following  Articles  7  and  8,  whic 
said  new  articles  shall  be  incorporated  [25]  in  sal 
original  Declaration  of  Trust  and  be  of  the  sans 
force  and  effect  as  if  originally  written  in  and  mad 
part  of  the  original  Declaration  of  Trust  in  plac 
of  the  Articles  7  and  8  as  originally  written : 

"7.  Power  is  hereby  reserved  during  the  lifeth 
of  the  said  Abraham  Koshland  and  given  to  the  sai 
Abraham  Koshland  and  Estelle  W.  Koshland  wit 
the  approval  of  the  Trustees  hereof  at  any  time  i 
the  uncontrolled  discretion  of  the  said  Abraha: 
Koshland  and  Estelle  W.  Koshland  to  amend  thll 
declaration  of  Trust,  and  if  during  the  lifetime  t] 
the  said  Abraham  Koshland  the  said  Estelle 
Koshland  shall  not  be  living,  then  any  one  of  tl 
sons  of  the  said  Abraham  Koshland  and  the  sal 
Estelle  W.  Koshland,  who  is  a  beneficiary  under  t'i 
said  Declaration  of  Trust,  may  exercise  in  conjui 
tion  with  the  said  Abraham  Koshland  the  power 
amendment  in  place  of,  and  in  substitution  for,  sal 
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Exhibit  "C"—  (Continued) 
Sstelle  W.  Koshland,  with  the  same  force  and  effect 
lis  if  the  son  so  joining  in  such  amendment  had  been 
Originally  and  specifically  named  in  the  place  and 
itead  of  said  Estelle  W.  Koshland. 

8.    This  trust  shall  be  irrevocable. 

In  Witness  Whereof  I,  Abraham  Koshland,  here- 
jinto  set  my  hand  and  seal  this  26th  day  of  Decem- 
ber, 1923. 

Seal)  /s/  ABRAHAM  KOSHLAND. 

We,  Jesse  Koshland  and  Stanley  H.  Sinton, 
lereby  acknowledge  receipt  of  the  within  amend- 
ment to  the  Declaration  of  Trust  made  by  us  De- 
cember 26,  1922,  and  approve  of  the  same  and 
jiereby  accept  and  agree  to  the  same  as  part  of  the 
original  Declaration  of  Trust  under  and  in  accord- 
ance with  the  provisions  of  the  original  Trust  In- 
denture. 

In  Witness  Whereof  we  hereunto  set  our  hands 
pd  seals  this  26th  day  of  December,  1923. 

Seal)  JESSE  KOSHLAND 

I  Seal)  STANLEY  H.  SINTON.  [26] 


Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDED  PETITION 

t    Comes  now  the  Commissioner  of  Internal  Reve- 
,  me,    respondent    above    named,    by    his    attorney, 
Charles  Oliphant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  amended  peti- 
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tion  in  the  above  proceeding",  admits  and  denies  as 
follows : 

1  to  3,  inclusive.  Admits  the  allegations  contained 
in  paragraphs  1  to  3,  inclusive,  of  the  amended  peti- 
tion. 

4  (1)  to  (5),  inclusive.  Denies  the  allegations  of 
error  contained  in  subparagraphs  (1)  to  (5),  in- 
clusive, of  paragraph  4  of  the  amended  petition. 

5  (1)  to  (5),  inclusive.  Admits  the  allegations! 
contained  in  subparagraphs  (1)  to  (5),  inclusive,  of 
paragraph  5  of  the  amended  petition. 

(6)  and  (7).  Denies  the  allegations  contained  in 
subparagraphs  (6)  and  (7)  of  paragraph  5  of  the 
amended  petition.  [27] 

(8).    Admits  that   the   Commissioner  in  his  de-< 
ficiency  notice  Exhibit  A,  based  the  value  of  said 
life  estate  on   an  annual  income  of  $9,260.99  and 
upon  a  Table  A  factor  for  a  one  dollar  annuity  a; 
age  66  of  7.52476,  and  upon  a  factor  for  quart erl 
payments  of  1.01488,  and  that  the  use  of  said  Tab 
A  factor  and  said  factor  for  quarterly  payments  ai 
provided  for  in  Regulations  105,  Section  81.10 (i] 
denies  the  remaining  allegations  contained  in  sul 
paragraph  (8)  of  paragraph  5  of  the  amended  peti 
tion. 

(9)  and  (10).  For  lack  of  sufficient  informatics 
as  to  the  truth  and  correctness  thereof,  denies  tl 
allegations  contained  in  subparagraphs  (9)  an 
(10)  of  paragraph  5  of  the  amended  petition. 

6.  Denies  generally  and  specifically  each  ar 
every  allegation  in  the  amended  petition  not  herei: 
before  admitted,  qualified,  or  denied. 
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Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/%/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel  for  Respondent. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel, 

T.  M.  MATHER, 
A.  J.  HURLEY, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

[Endorsed] :  T.C.U.S.  Filed  March  23,  1948.  [28] 
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STIPULATION  OF  FACTS 


It  is  hereby  Stipulated  by  and  between  counsel 
[for  the  petitioner  and  counsel  for  the  Commissioner 
in  the  above-entitled  case  that  the  following  facts 
may  be  taken  as  true  in  said  case : 

1.  The  petitioner  is  an  estate  of  the  decedent.  The 
decedent,  Abraham  Koshland,  died  on  April  15, 
11944,  and  his  estate  is  being  probated  in  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  City  and  County  of  San  Francisco.  Jesse  Kosh- 
land  is  the  duly  appointed,  qualified  and  acting  ex- 
lecutor  of  said  estate. 

2.  The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached to  the  petition  in  this  case  and  incorporated 


30         Estate  of  Abraham  Koshland,  Etc.,  vs. 

by  reference  herein  as  Exhibit  A,  was  mailed  to 
petitioner  on  or  about  April  7,  1947.  [29] 

3.  The  estate  tax  return  of  petitioner  was  filed 
with  the  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  in  San  Francisco,  California, 
on  May  24,  1945,  and  the  amount  shown  as  due 
thereon  was  paid  to  said  Collector  at  said  time.  A 
true  and  correct  copy  thereof  is  attached  hereto  as  J 
Exhibit  A(l)  and  incorporated  by  reference  herein.  , 

4.  On  December  26,  1922,  the  decedent,  Abraham 
Koshland,  created  a  trust  by  transferring  certain 
securities  to  Jesse  Koshland  and  Stanley  H.  Sin- 
ton,  who  declared  themselves  trustees  thereof.  A 
true  and  correct  copy  of  said  trust  is  attached  to 
the  petition  in  this  case  as  Exhibit  B  and  is  incor- 
porated in  and  by  reference  made  a  part  of  this 
stipulation  as  Exhibit  B.  Decedent  transferred  t( 
said  trust  securities  having'  a  cost  to  him  of  $290,- 
596. 

5.  On  or  about  December  26,  1923,  the  decedent 
amended  said  trust.  A  true  and  correct  copy  of  said' 
amendment  is  attached  to  the  original  petition  in 
this  case  as  Exhibit  C  and  is  incorporated  in  and 
by  reference  made  a  part  of  this  stipulation  as  Ex- 
hibit C. 

6.  There  have  always  been  two  trustees  of  said 
trust.  The  names  of  said  trustees  and  the  periods  oi 
their  trusteeship  have  been  as  follows: 

Jesse  Koshland,  Stanley  H.  Sinton:  December  26 
1922,  to  June  26,  1929  (Jesse  Koshland  continued  af 
trustee  until  May  1,  1945).  [30] 

Jesse  Koshland,  Robert  J.   Koshland:  June  26 
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1929,  to  March  6,  1944,  (Jesse  Koshland  continued 
as  trustee  until  May  1,  1945). 

Jesse  Koshland,  Edgar  Sinton:  March  6,  1944,  to 
May  1,  1945  (Edgar  Sinton  continued  as  trustee  un- 
til September  28,  1945). 

Edgar  Sinton,  Stephen  A.  Koshland :  May  1,  1945, 
to  September  28,  1945  (Stephen  A.  Koshland  has 
continued  as  trustee  to  date). 

Stephen  A.  Koshland,  William  A.  Koshland:  Sep- 
!  tember  28,  1945,  to  date. 

William  A.  Koshland  and  Stephen  A.  Koshland 
jare  the  sons  of  Abraham  Koshland  and  Estelle  W. 
Koshland.  Jesse  Koshland  is  the  brother  of  Abra- 
'  ham  Koshland  and  the  brother-in-law  of  Estelle  W. 
'Koshland.  Stanley  H.  Sinton,  Robert  J.  Koshland 
land  Edgar  Sinton  are  the  nephews  of  Abraham 
'  Koshland  and  Estelle  W.  Koshland. 

7.  At  the  time  of  the  creation  of  said  trust,  Ex- 
hibit  B,  and  for  many  years  prior  thereto  and  for 

:the  period  subsequent  thereto  until  April  15,  1944, 
;  the  date  of  his  death,  the  decedent,  Abraham  Kosh- 
land, and  Estelle  W.  Koshland  were  husband  and 
wife. 

8.  The  decedent,  Abraham  Koshland,  was  born 
on  March  22,  1869,  and  died  on  April  15,  1944.  He 

I  was  75  years  of  age  at  the  time  of  his  death.  Estelle 
W.  Koshland  was  born  April  8,  1878,  and  is  still 
living.  She  was  66  years  of  age  at  the  date  of  de- 
cedent's death.  [31] 

9.  The  decedent  and  Estelle  W.  Koshland  had 
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two  children,  Stephen  A.  Koshland,  who  was  born 
on  February  21,  1902,  and  was  42  years  old  at  the 
date  of  his  father's  death,  and  William  A.  Koshland, 
who  was  born  on  November  9,  1906,  and  was  371/; 
years  old  at  the  date  of  the  death  of  his  father. 
Both  children  are  still  living.  William  A.  Koshland' 
never  married.  Stephen  A.  Koshland  married  or 
April  14,  1938,  and  his  wife  is  still  living  and  man 
ried  to  him.  They  have  had  hvo  children,  Anthon} 
S.  Koshland  born  on  March  26,  1940,  who  was  fouii 
years  old  at  the  time  of  decedent's  death,  and  Kath 
ryn  Koshland  born  on  July  16,  1943,  who  was  uncle: 
one  year  of  age  at  the  time  of  decedent's  death1 
Both  of  said  children  are  still  living. 

10.    Said  trust  has  filed  its  income  tax  return i 
and  kept  its  books  on  a  calendar  year  basis.  Its  ne<! 
income  from  all  sources   (and  whether  taxable  cm 
tax-exempt)  for  the  calendar  years  1923  to  1947,  ir 
elusive,  has  been  as  follows: 

Calendar  Year  Income 

1923 $22,301.76 

1924 20,632.42 

1925 17,843.47 

1926 19,157.14 

1927 20,493.97 

1928 20,449.60 

1929 20,203.76 

1930 21,230.32 

1931 19,945.51 

1932 13,627.21 

1933 10,211.29 
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i 

Calendar  Year  Income 

1934 $10,628.15 

1935 10,937.23 

1936 13,032.43 

1937 13,579.43 

1938 10,705.74 

1939 11,152.10 

1940 11,459.93 

1941 12,534.69 

1942 11,200.17 

1943 10,900.58 

1944 11,835.84 

1945 11,332.21 

1946 11,292.89 

1947 11,763.30 

11.  All  of  said  income  has  been  paid  year  by  year 
jto  Estelle  W.  Koshland.  From  the  creation  of  said 
{trust  through  December  31,  1947,  she  has  never 
imade  any  application  to  the  trustees  for  the  appli- 
cation of  any  part  of  the  principal  of  the  trust  in 
I  order  to  provide  her  with  an  income  of  $15,000  for 
any  year. 

12.  The  fair  market  value  of  the  trust  estate  as 
(Of  the  date  of  death,  April  15,  1944,  was  $231,524.64. 

13.  The  transfer  made  by  Abraham  Koshland  in 
trust  (Exhibit  B)  was  not  made  in  contemplation  of 
death. 

14.  On  or  about  September  20,  1946,  $30,000  was 
paid  by  the  petitioner  to  the  Collector  of  Internal 
Revenue  in  San  Francisco  on  account  of  additional 
estate  tax  claimed  to  be  due,  and  on  or  about  May 


34         Estate  of  Abraham  Koshland,  Etc.,  vs. 


9,  1947,  an  additional  amount  of  $19,062.25  was  paid 
by  petitioner  to  [33]  said  Collector  on  account  of 
additional  estate  tax  claimed  to  be  due.  On  or  about 
June  9,  1947,  a  claim  for  refund  was  filed  with  the 
Collector  of  Internal  Revenue  in  San  Francisco  by 
the  petitioner.  A  true  and  correct  copy  of  said  claim 
for  refund  is  attached  hereto  and  incorporated  by1 
reference  herein  as  Exhibit  D. 

15.  It  is  stipulated  that  upon  recomputation  un- 
der Rule  50  following  the  opinion  of  this  Court  ir 
this  proceeding  the  petitioner  may  receive  credi1 
up  to  the  full  80  per  cent  against  the  basic  estatr 
tax  for  any  additional  state  inheritance,  estate 
legacy  or  succession  taxes  which  are  paid  as  a  resul 
of  this  proceeding. 

Dated:  March ,  1948. 

/%/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Counsel  for  Petitioner. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coin 
sel  for  Commissioner. 

[Endorsed] :  T.C.U.S.  Filed  March  23,  1948.  [34 
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[Title  of  Tax  Court  and  Cause.] 

MOTION  TO  AMEND  RECORD 

It  is  hereby  moved  by  counsel  for  the  petitioner 
jin  the  above-entitled  case  that  the  record  in  said 
case  be  amended  so  as  to  include  the  facts  stated  in 
'the  stipulation  of  facts  dated  April  27,  1948,  at- 
tached hereto  and  made  a  part  hereof. 

In  said  stipulation  counsel  for  the  petitioner  and 
^counsel  for  the  Commissioner  in  the  above-entitled 
case  agree  that  the  facts  contained  therein  may  be 
'taken  as  true  in  said  case  and  that  the  transcript  of 
tthe  proceedings  in  said  case  may  be  amended  so  as 
to  include  the  facts  stated  therein. 
Dated :  San  Francisco,  California,  May  3,  1948. 
/s/  SAMUEL  TAYLOR, 

Counsel  for  the  Petitioner. 

Granted  May  6,  1948. 

/s/  JOHN  W.  KERN, 
Judge. 

Served  May  7,  1948. 

[Endorsed] :  T.C.U.S.  Filed  May  5,  1948.  [35] 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 
It  is  hereby  Stipulated  by  and  between  counsel 
for  the  petitioner  and  counsel  for  the  Commissioner 
in  the  above-entitled  case  that  the  following  facts 
may  be  taken  as  true  in  said  case  and  that  the 
transcript  of  the  proceedings  in  this  case  may  be 
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amended  so  as  to  include  the  facts  stated  in  this 
stipulation : 

The  only  amendment  to  the  trust  created  by 
Abraham  Koshland  on  December  26,  1922,  Exhibit 
B  to  the  stipulation  of  facts  heretofore  filed  in  this 
case,  was  the  amendment  made  on  or  about  Decem-i 
ber  26,  1923,  Exhibit  C  to  said  stipulation  of  facts, 
No  other  amendments  to  said  trust,  Exhibit  B,  have 
ever  been  made. 

Dated:  April  27,  1948. 

/s/  SAMUEL  TAYLOR, 

Counsel  for  the  Petitioner. 

/s/  CHARLES  OLIPHANT, 

Counsel  for  Commissioner. 

[Endorsed] :  T.C.U.S.  Filed  May  6,  1948.  [36] 


11  T.  C.  No.  109 

The  Tax  Court  of  the  United  States 

Estate  of  Abraham  Koshland,  Deceased,  Jesse  Kosl 
land,  Executor,  Petitioner,  v.  Commissioner 
Internal  Revenue,  Respondent. 

Docket   No.    13780.    Promulgated   November   3C 
1948. 

Decedent  in  1922  created  a  trust  which  he  late; 
amended  in  1923.  The  unrestricted  power  was  r< 
tained  in  the   decedent,  as  settlor,  in  conjunctic 
with   his   wife,   the   life   beneficiary,   to   alter   ai 
amend  the  trust. 

1.    Held:    the   value   of  the  remainder  interes 
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transferred  is  includable  in  decedent's  gross  estate 
under  Section  811(d)(2)  of  the  Code,  decedent's 
wife  having  no  substantial  adverse  interest  in  re- 
mainders. 

Held,  further:  that  the  application  of  Section 
811(d)(2)  in  the  present  proceeding  does  not  vio- 
late the  due  process  clause  of  the  fifth  amendment 
of  the  Constitution. 

2.  In  computation  of  the  value  of  the  includable 
remainder  interests, 

Held:  petitioner  has  not  shown  error  in  respond- 
ent's use  of  the  Actuaries  or  Combined  Experience 
Table  included  in  his  Regulations. 

Held,  further:  no  error  shown  in  respondent's 
use  of  the  factor  set  forth  in  the  Regulations  ap- 
plicable to  quarterly  payments. 

Samuel  Taylor,  Esq.,  Edgar  Sinton,  Esq.,  and 
Bernard  Shapiro,  Esq.,  for  the  petitioner. 

A.  J.  Hurley,  Esq.,  for  the  respondent.  [37] 

Respondent  determined  a  deficiency  in  the  estate 
tax  of  petitioner  in  the  sum  of  $49,062.25.  Practi- 
cally all  of  this  deficiency  results  from  the  inclusion 
by  respondent  in  the  decedent's  gross  estate  of  the 
value,  as  determined  by  him,  of  the  remainder  in  a 
trust  created  by  decedent  in  1922.  The  reasons  given 
by  respondent  for  such  inclusion  are  that  the  de- 
cedent reserved  the  power  to  alter,  amend,  or  re- 
voke as  to  the  remainder  interests  in  the  trust,  and 
that  the  transfer  to  the  trust  was  intended  to  take 
effect  at  or  after  decedent's  death.  Petitioner  al- 
leges that  respondent  erred  in  including  such  in- 
terests in  decedent's  gross  estate,  and,  in  the  alter- 
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native,  that  the  respondent's  valuation  of  such  in- 
terests was  too  high.  Petitioner  also  alleges  that 
respondent  erred  in  not  allowing  full  credit  for 
state  inheritance  taxes  paid  or  payable,  and  in  not 
allowing  petitioner  a  deduction  for  legal  fees  as  a 
result  of  this  proceeding.  As  to  the  last  two  issues, 
the  first  is  covered  by  the  stipulation  of  the  parties 
hereinafter  referred  to,  and  the  second  was  not 
made  the  subject  of  any  testimony. 

At  the  hearing  herein  a  stipulation  of  facts  was 
filed  by  the  parties.  In  addition  oral  and  documen- 
tary evidence  was  introduced. 

FINDINGS  OF  FACT 

We  find  the  facts  to  be  as  stipulated  by  the  par- 
ties, and  set  out  herein  a  resume  of  those  facts 
stipulated,  together  with  our  findings  based  upon  the 
evidence  adduced  at  the  hearing. 

The  decedent  died  on  April  15,  1944,  and  his  es- 
tate is  in  the  process  of  administration  in  Califor- 
nia. The  estate  tax  return  of  the  petitioner  [38]  es- 
tate was  filed  with  the  collector  of  internal  revenue 
for  the  first  district  of  California.  At  the  time  of 
his  death  decedent  was  75  years  old,  and  his  wife, 
Estelle  W.  Koshland,  who  was  still  living  at  the 
time  this  case  was  tried,  was  66  years  old.  She  had 
been  his  wife  for  many  years  prior  to  1922.  They 
had  two  sons,  both  of  whom  are  living.  One,  Stephen 
A.  Koshland,  was  born  in  1902,  and  the  other,  Wil- 
liam A.  Koshland,  was  born  in  1906.  The  older  son 
married  in  1938.  He  and  his  wife  have  two  children, 
one  born  in  1940  and  the  other  in  1943. 


Commissioner  of  Internal  Revenue  39 

Decedent  also  had  a  brother,  Jesse  Koshland,  with 
whom  he  had  very  close  personal  and  business  con- 
tacts until  his  (the  decedent's)  death. 

On  December  26,  1922,  the  decedent  created  a 
trust  by  transferring  certain  securities,  which  had  a 
cost  to  him  of  $290,596,  to  Jesse  Koshland  and  Stan- 
ley H.  Sinton  (a  nephew)  who  declared  themselves 
trustees  of  this  property  in  a  declaration  of  trust, 
the  pertinent  provisions  of  which  read  as  follows: 

Second:  For  and  during  the  lifetime  of  Estelle 
W.  Koshland  of  said  Boston  the  income  of  this  trust 
less  proper  charges  and  deductions  including  the 
payment  of  such  taxes,  municipal,  state  or  Federal 
as  may  be  levied  thereon,  shall  be  paid  over  unto 
her  semi-annually,  quarterly  or  oftener  for  and  dur- 
ing her  lifetime  and  upon  her  death  then  said  in- 
come shall  be  paid  over  unto  Abraham  Koshland  of 
said  Boston,  semi-annually,  quarterly  or  oftener  for 
and  during  his  lifetime,  and  upon  the  death  of  the 
survivor  of  the  said  Estelle  W.  Koshland,  and  the 
said  Abraham  Koshland,  said  fund  shall  be  divided 
into  two  equal  parts,  and  one  of  said  parts  shall  be 
held  for  the  use  and  benefit  of  each  of  Stephen  A. 
Koshland  and  William  A.  Koshland,  sons  of  the  said 
Estelle  W.  Koshland  and  the  said  Abraham  Kosh- 
land, upon  the  following  terms  and  conditions,  to 
wit:  the  income  to  be  paid  to  the  guardian  of  a  son 
during  his  minority  and  upon  such  son  attaining 
the  age  of  twenty-one  (21)  to  pay  the  said  income 
to  him  for  and  during  his  lifetime.  At  any  time  after 
a  son  shall  have  attained  the  age  of  twenty-one  (21) 
to  pay  over  to  such  son  from  time  to  time  such  pro- 
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portion  of  the  principal  of  such  trust  [39]  fund  as 
the  Trustees  may  deem  best,  but  not  more  than  one- 
third  (1/3)  of  such  principal  shall  be  advanced  to 
him  before  he  reaches  the  age  of  thirty  (30)  years, 
the  balance  of  the  principal  may  be  paid  over  to  him 
after  he  attains  the  age  of  thirty  (30). 

Upon  the  death  of  a  son,  to  pay  over  the  principal 
of  his  share  of  this  fund  to  the  lawful  issue  of  such 
son  in  such  proportion  and  such  manner  and  upon 
such  terms  as  he  may  by  any  last  will  or  testamen- 
tary instrument  direct,  and  in  default  of  such  direc- 
tion, then  to  and  amongst  his  issue,  or  if  he  leave  no 
issue,  then  to  and  amongst  such  other  persons  as  he 
shall  by  any  last  will  or  other  testamentary  instru- 
ment direct,  and  in  default  of  such  direction,  then 
to  and  amongst  his  heirs-at-law. 

Third:  Neither  said  Stephen  A.  Koshland  nor 
said  William  A.  Koshland  shall  have  any  right  to 
anticipate  payments  of  income,  nor  shall  the  said 
Stephen  A.  Koshland  or  the  said  William  A.  Kosh- 
land have  any  right  to  assign  or  transfer  any  part 
of  the  fund  or  income  therefrom  to  which  he  may 
be  entitled  hereunder,  and  if  any  such  assignment 
shall  be  made,  whether  voluntary  or  involuntary, 
then  in  the  discretion  of  the  Trustees  all  right  of 
such  assignor  may  be  determined  and  the  share  of 
such  beneficiary  disposed  of  in  the  same  manner  as 
if  the  beneficiary  had  died  at  the  date  of  such  as- 
signment. 

The  Trustees  shall  exercise  uncontrolled  discretion 
if  in  their  judgment  at  any  time  it  is  deemed  unde- 
sirable to  pay  over  the  income  to  any  one  of  the  sons 
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of  said  Estelle  W.  Koshland  and  Abraham  Koshland 
to  withhold  the  same  and  in  that  event  they  are  au- 
thorized under  the  terms  herein  to  expend  the  same 
or  any  part  thereof  for  the  benefit  of  the  sons  so  en- 
titled to  such  income,  or  they  may  allow  such  in- 
come or  any  unexpended  part  thereof  to  accumulate 
and  add  the  same  to  the  principal  of  said  fund  held 
for  the  benefit  of  such  son. 

Fourth:  At  any  time  or  during  any  period  when 
no  income  is  received,  or  where  the  income  received 
is  less  than  Fifteen  Thousand  (15,000)  Dollars  in 
any  year,  the  Trustees  may,  upon  the  application  of 
any  beneficiary,  apply  and  expend  such  part  of  the 
principal  of  the  fund  as  may  be  necessary : 

(a)  To  provide  either  the  said  Estelle  W.  Kosh- 
land or  the  said  Abraham  Koshland  with  an  income 
of  Fifteen  Thousand  (15,000)  Dollars  for  such  year; 

(b)  To  provide  any  one  of  the  children  of  said 
Estelle  W.  Koshland  and  Abraham  Koshland  with 
an  income  of  Five  Thousand  (5,000)  Dollars  for 
such  year. 

Fifth :  Upon  the  death  or  resignation  or  inability 
of  the  said  Jesse  Koshland  and  the  said  Stanley  H. 
Sinton  to  act  as  Trustees  for  a  period  of  six  (6) 
months,  certified  to  by  the  beneficiaries,  a  new  Trus- 
tee may  be  appointed  upon  the  nomination  of  the 
said  Abraham  Koshland  for  and  during  his  lifetime, 
and  after  his  death  [40]  then  by  the  nomination  of 
the  said  Estelle  W.  Koshland  for  and  during  her 
lifetime  and  after  the  death  of  the  said  Estelle  W. 
Koshland  and  the  said  Abraham  Koshland,  then 
upon   the  nomination   of  the   two   beneficiaries.   A 
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written  nomination  or  appointment  of  such  new 
trustee  shall  be  filed  with  this  Agreement  and  Dec- 
laration of  Trust  and  the  new  appointee  shall  in 
writing  accept  and  upon  such  written  acceptance  of 
his  appointment,  and  the  filing  thereof  with  the 
nomination,  shall  thereupon,  without  any  further 
act  or  conveyance,  be  vested  with  all  the  rights  and 
powers  of  a  Trustee,  and  subject  to  all  the  obliga- 
tions and  duties  herein  imposed. 

Sixth:  The  Trustees  shall  keep  proper  books  of 
account,  showing  their  receipts  and  disbursements 
which  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  beneficiaries. 

Seventh:  Power  is  hereby  reserved  during  the 
lifetime  of  the  said  Abraham  Koshland  and  given 
to  the  said  Abraham  Koshland,  with  the  approval  of 
the  Trustees  hereof,  at  any  time  in  his  uncontrolled 
discretion  to  amend  this  Declaration  of  Trust  in 
any  manner  whatever,  and  expressly  including  the 
right  to  limit  or  change  the  beneficiaries  herein  or 
the  share  or  proportion  of  any  beneficiary. 

Eighth:  Power  is  hereby  reserved,  during  the 
lifetime  of  said  Abraham  Koshland,  and  given  to 
the  said  Abraham  Koshland  at  any  time  in  his  un- 
controlled discretion  to  terminate  this  trust  and 
upon  such  termination,  the  principal  and  undis- 
tributed income  then  in  the  hands  of  the  Trustees 
shall  be  distributed  to  and  amongst  such  person  or 
persons  as  he  shall  direct  by  a  written  instrument 
addressed  to  the  Trustees  and  authority  is  expressly 
reserved  to  the  said  Abraham  Koshland  to  direct 
and  designate  himself  as  the  person  entitled  to  such 
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distribution  either  in  part  or  in  whole  of  said  fund. 

Ninth:  Each  and  every  one  of  the  powers,  pur- 
poses and  provisions  hereof,  except  as  otherwise 
provided,  shall  be  regarded  as  separate  and  distinct 
from  every  other  power,  purpose  and  provision  so 
that  no  one  shall  be  limited  by  reference  to  or  in- 
ference from  any  other,  and  the  enumeration  of 
specific  purposes  and  powers  shall  not  be  construed 
to  limit  or  restrain  in  any  manner  the  meaning  of 
general  terms.  If  a  court  of  last  resort  shall  decree 
that  any  of  the  powers,  purposes,  or  provisions 
hereof  are  invalid,  this  shall  not  in  any  wise  limit 
any  other  power,  purpose  or  provision  hereinbefore 
granted,  but  only  such  power,  purpose  or  provision 
so  decreed  to  be  invalid  shall  be  limited,  and  all 
other  powers,  purposes  and  provisions  herein 
granted,  shall  be  unmodified  thereby. 

On  December  26,  1923,  decedent,  for  the  first  and 
only  time,  amended  [41]  this  trust.  The  amendment 
cancelled  Articles  7  and  8  of  the  original  declara- 
tion of  trust  and  substituted  therefor  the  following : 

7.  Power  is  hereby  reserved  during  the  lifetime 
of  the  said  Abraham  Koshland  and  given  to  the  said 
Abraham  Koshland  and  Estelle  W.  Koshland  with 
the  approval  of  the  Trustees  hereof  at  any  time  in 
the  uncontrolled  discretion  of  the  said  Abraham 
Koshland  and  Estelle  W.  Koshland  to  amend  this 
declaration  of  Trust,  and  if  during  the  lifetime  of 
the  said  Abraham  Koshland  the  said  Estelle  W. 
Koshland  shall  not  be  living,  then  any  one  of  the 
sons  of  the  said  Abraham  Koshland  and  the  said 
Estelle  W.  Koshland,  who  is  a  beneficiary  under  the 
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said  Declaration  of  Trust,  may  exercise  in  conjunc- 
tion with  the  said  Abraham  Koshland  the  power  of 
amendment  in  place  of,  and  in  substitution  for,  said 
Estelle  W.  Koshland,  with  the  same  force  and  effect 
as  if  the  son  so  joining  in  such  amendment  had  been 
originally  and  specifically  named  in  the  place  and 
stead  of  said  Estelle  W.  Koshland. 

8.    This  trust  shall  be  irrevocable. 

Since  the  creation  of  the  trust,  two  individuals 
closely  related  to  decedent  have  served  as  trustees. 
Since  September  28,  1945,  the  two  trustees  have 
been  decedent's  sons. 

All  of  the  income  of  this  trust  has  been  paid  year 
by  year  to  Estelle  W.  Koshland.  Prior  to  1931  this 
income  was  in  excess  of  $15,000  annually.  Since 
then,  it  has  fluctuated  between  $10,000  and  $14,000. 
Although  she  has  not  made  any  application  to  the 
trustees  for  the  payment  from  trust  principal  of  any 
amount  necessary  to  bring  her  income  to  the  sum 
of  $15,000,  it  was  the  intent  of  the  decedent  and  the 
understanding  of  the  trustees  that  she  have  this 
right;  and  it  is  conceded  by  respondent  on  brief 
that  she  is  and  was  entitled  to  an  annual  income 
from  the  trust  in  the  amount  of  $15,000. 

At  the  time  of  decedent's  death,  as  well  as  at  the 
time  of  the  hearing  [42]  in  this  proceeding  (March 
23,  1948)  decedent's  wife  was  in  good  health,  and 
her  personal  physician  expected  her  to  live  out  her 
normal  life  expectancy. 

Decedent's  power  of  amendment  of  the  trust  was 
unrestricted  and  was  exercisable  by  him  with  a  per- 
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son  not  having  a  substantial  adverse  interest  in  the 
remainder. 

The  fair  market  value  of  the  trust  estate,  as  of 
the  date  of  decedent's  death,  was  $231,524.64. 

In  determining  the  value  of  the  remainder  inter- 
est, which  respondent  contends  is  includable  in  de- 
cedent's gross  estate,  he  subtracted  from  the  value 
of  the  trust  estate,  the  value  of  decedent's  wife's 
life  estate,  calculating  this  value  in  conformity  with 
Table  A  appearing  in  Regulations  105,  section  81.10 
(i).  This  table  is  based  upon  The  Actuaries'  or  Com- 
bined Experience  Table  of  Mortality. 

This  table  is  the  result  of  experience  of  seventeen 
British  life  insurance  companies  covering  a  period 
from  1762  until  1837;  it  makes  no  distinction  be- 
tween the  length  of  male  lives  and  the  length  of  fe- 
male lives. 

Many  other  tables  of  mortality  have  been  in  wide- 
spread use.  The  Actuaries'  or  Combined  Experience 
Table  of  Mortality  is  not  now  used  by  insurance 
companies  in  computing  annuities.  Insurance  com- 
panies do  not  use  annuity  mortality  tables  in  de- 
termining life  insurance  premiums  or  in  calculat- 
ing life  insurance  reserves.  Annuity  mortality  ta- 
bles reflect  only  the  experience  of  insurance  com- 
panies with  annuitants  as  a  class.  [43]  They  do  not 
purport  to  reflect  the  general  mortality  experience. 
!  Annuitants,  as  a  rule,  are  a  self -selected  group  and 
tend  to  outlive  the  average.  For  the  purpose  of  com- 
puting life  insurance  premiums,  insurance  com- 
panies use  their  own  mortality  tables  based  upon 
their  individual  experience. 


46         Estate  of  Abraham  Kosliland,  Etc.,  vs. 

Modern  experience  has  demonstrated  that  females 
live  longer  than  males,  and  some  annuity  tables  now 
do  take  this  factor  into  account. 

The  1937  Standard  Annuity  Table  has  been  used 
by  insurance  companies  and  by  actuaries  as  a  basis 
for  determining  annuities  and  life  estates  since  1937. 
The  table  is  used  for  both  male  and  female  lives, 
except  that  the  age  of  the  female  is  taken  at  an  age 
five  years  younger  than  the  male  life.  It  is  one  of 
the  most  current  tables  in  use  for  the  evaluation  of 
annuities. 

The  table  currently  used  by  insurance  companies 
for  purposes  of  reserves  and  the  like  and  considered 
as  reflecting  general  mortality  experience  is  the  In- 
surance Commissioners'  1941  Standard  Ordinary 
Table  of  Mortality.  This  table  is  based  upon  experi- 
ence in  the  years  1934  to  1936,  with  adjustment  for 
possible  epidemics  and  other  catastrophes. 

Decedent's  wife's  expectation  of  life,  under  vari- 
ous mortality  tables,  is  as  follows : 

Mortality  Table  Age  66 

Combined  Experience  or  Actuaries ' 10.46 

American  Experience   10.54 

Insurance  Commissioners'  1941  Table 11.01 

American  Annuitants'    11.95 

Combined  Annuity — 

Male 12.17 

Female    14.52 

1937  Standard  Annuity — 

Male 13.81 

Female    16.90 

The   proper    factor   for    quarterly   payments    is 
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1.01488,  to  be  multiplied  by  the  annuity  value  of  the 
annual  payments  to  Estate  of  Koshlancl  under  the 
trust. 

The  Value  of  the  trust  remainder,  includable  in 
decedent's  gross  estate,  is  $116,973.71. 

OPINION 

Kern,  Judge:  The  principal  issue  in  this  pro- 
ceeding is  whether  the  value  of  the  remainder  in- 
terest in  the  trust  created  and  amended  prior  to 
1924  is  includable  in  decedent's  gross  estate.  One  of 
the  grounds  urged  by  respondent  for  inclusion  is 
that  the  transfer  was  one  in  which  the  decedent  re- 
served the  power  to  alter  and  amend  the  trust  within 
the  meaning  of  section  811  (d)  of  the  Internal  Reve- 
nue Code1  and  the  applicable  regulations.2  Petitioner 


1  Sec  811.  Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible 
or  intangible,  wherever  situated,  except  real  prop- 
erty situated  outside  of  the  United  States.  *  *  * 

(d)    Revocable  Transfers.  *  *  * 

(2)  Transfers  on  or  Prior  to  June  22,  1936. — To 
the  extent  of  any  interest  therein  of  which  the  de- 
cedent has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,  where  the  enjoyment  thereof  was  subject 
at  the  date  of  his  death  to  any  change  through  the 
exercise  of  a  power,  either  by  the  decedent  alone  or 
in  conjunction  with  any  person,  to  alter,  amend,  or 
revoke,  or  where  the  decedent  relinquished  any  such 
power  in  contemplation  of  his  death,  except  in  case 
of  a  bona  fide  sale  for  an  adequate  and  full  consid- 
eration in  money  or  money's  worth,  *  *  * 

"Regulations  105.  Sec.  81.20.  Transfers  with 
power  to  change  the  enjoyment. 
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seeks  to  meet  this  argument  by  a  three-fold  attack. 
First,  it  is  urged  that  after  the  1923  amendments  to 
the  trust  the  right  to  amend  further  encompassed 
only  slight  and  trivial  matters;  secondly,  that  the 
right  to  amend  was  in  conjunction  with  decedent's 
wife,  who  had  a  substantial  adverse  interest  in  the 
remainder  of  the  trust;  and,  thirdly,  that  the  law 
and  regulations  may  not  be  constitutionally  applied 
to  pre-1924  transfers. 

Petitioner's  first  point  is  without  merit.  The  trust 
instrument,  as  amended,  contains  a  broad  sweep  of 
power.  It  was  provided: 

7.  Power  is  hereby  reserved  during  the  lifetime 
of  the  said  Abraham  Koshland  and  given  to  the  said 
Abraham  Koshland  and  Estelle  W.  Koshland  with 
the  approval  of  the  Trustees  hereof  at  any  time  in 
the  uncontrolled  discretion  of  the  said  Abraham 
Koshland  and  Estelle  W.  Koshland  to  amend  this 
declaration  of  Trust.  *  *  * 

therein  transferred  as  described  in  subsection  (a) 
shall  be  included  in  the  gross  estate  if  it  comes 
within  any  one  of  the  following  paragraphs: 

(1)  If  the  transfer  was  made  prior  to  the  enact- 
ment of  the  Revenue  Act  of  1924  (4:01  p.m.,  eastern 
standard  time,  June  2,  1924),  and  the  power  was 
reserved  at  the  time  of  the  transfer  and  was  exer- 
cisable by  the  [45]  decedent  alone  or  in  conjunction 
with  a  person  or  persons  having  no  substantial  ad- 
verse interest  or  interests  in  the  transferred  prop- 
erty, or  if  exercisable  in  conjunction  with  a  person 
having  a  substantial  adverse  interest  or  with  sev-  j 
eral  persons  some  or  all  of  them  held  such  an  ad- 
verse interest,  then  to  the  extent  of  any  interest  or 
interests  held  by  a  person  or  persons  not  required 
to  join  in  the  exercise  of  the  power  and  to  the  extent 
of  any  adverse  interest  which  was  not  substantial. 
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Petitioner  would  have  us  construe  this  language 
narrowly,  since  certain  provisos  appearing  in  the 
paragraph  prior  to  amendment  were  deleted.  Rather 
than  an  aid  to  petitioner's  view,  these  omissions  can 
be  interpreted  as  clothing  decedent  with  as  broad  a 
power  as  it  was  possible  to  accord  him.  In  any 
3vent,  the  mere  fact  that  no  limitations  appear  can- 
lot  be  said  to  diminish  the  general  power  granted. 

None  of  the  cases  cited  to  us  by  petitioner,  of 
vhich  Theopold,  Exr.,  v.  United  States,  (CCA-1), 
L64  Fed.  (2d)  404,  is  an  example,  are  in  point,  as 
lione  contained  as  general  a  power  of  amendment  as 
retained  by  this  decedent.  In  the  Theopold  case,  the 
iDower  was  limited  to  amend  the  trust  instrument 
pnly  "so  that  it  will  more  clearly  express  my  actual 
Intentions  *  *  *."  The  Circuit  Court  recognized  that 
the  trust  instrument  was  inexpertly  drawn  and  the 
trustor  wished  to  retain  the  power  to  settle  mean- 
,  |ng.  It  is  further  observed: 

*  *  *  Certainty  if  he  had  wished  to  retain  broad 
powers  of  amendment  as  to  substance  he  could 
have  said  so  very  simply  by  merely  reserving  a 
general  power  to  alter,  amend  or  revoke.  *  *  * 

puch  a  general  power  as  referred  to  by  the  court 

vas  here  retained. 

Petitioner  next  contends  that,  irrespective  of  the 
scope  of  the  power  of  amendment,  it  could  not  be 
exercised  except  in  conjunction  with  a  person  hav- 
ng  a  substantial  adverse  interest.  This  raises  the 
luestion  of  whether  the  life  tenant,  decedent's  wife, 
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can  be  said  to  have  a  substantial  adverse  interest  in 
the  remainder.3  We  believe  that  she  did  not. 

Petitioner's  argument,  with  which  we  can  not 
agree,  is  that  decedent's  wife  had  a  substantial  ad- 
verse interest  in  the  remainder,  since  she  possessed1 
the  right  during  her  lifetime  to  have  corpus  invaded 
if  it  became  necessary  to  assure  her  the  receipt  of 
$15,000  annually,  and  it  was  to  her  benefit  to  retain 
her  sons  as  remaindermen.  This  approach  loses 
sight  of  the  meaning  and  significance  of  the  "sub- 
stantial adverse  interest"  concept.  See  Flood  v 
United  States,  (CCA-1),  133  Fed.  (2d)  173;  Unior 
Trust  Company  of  Pittsburgh,  Admr.,  v.  Driscoll' 


3  The  question  of  whether  the  decedent's  wife  had 
a  substantial  adverse  interest  in  this  pre-1924  inte 
vivos  transfer  becomes  important  under  the  estal 
lished  doctrine  of  Reinecke  v.  Northern  Trust  C( 
278  TJ.  S.  339.  It  was  there  recognized  that  a  trans 
fer  in  trust,  where  the  settlor  reserved  to  himsel 
alone  or  to  himself  with  a  person  having  a  non-ad 
verse  interest,  was  not  a  completed  transfer  becaus 
the  property  did  not  pass  completely  out  of  his  cor, 
trol  until  his  death,  and  as  such  was  includable  i 
the  decedent's  gross  estate  even  prior  to  the  enaci 
ment  of  the  Revenue  Act  of  1924.  The  taxing  statu! 
is  not  unconstitutional  as  to  trusts  created  prior  1( 
its  enactment  if  the  transfers  thereunder  are  incon 
plete.  Chase  National  Bank  v.  United  States,  27 
U.  S.  327.  Section  302(d)   of  the  Revenue  Act  < 
1924  first  introduced  the  provision  that  if  the  settle 
in  conjunction  with  any  person  reserved  the  rig] 
to  revoke  or  otherwise  materially  change  the  tran 
ferred  interests,  the  conveyance  was  taxable.  As 
transfers  after  that  date,  the  "substantial  adveru 
interest"  requirement  is  immaterial.  Helvering 
City  Bank  Farmers  Trust  Co.,  296  U.  S.  85.  [47]  ' 
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(CCA-3),  138  Fed.  (2d)  152,  certiorari  denied,  321 
U.  S.  764. 

Petitioner  relies  principally  upon  Commissioner 
v.  Kaplan,  (CCA-1),  102  Fed.  (2d)  329,  and  seeks 
to  distinguish  David  J.  Lit,  et  al.,  Executors,  28 
B.T.A.  853,  affirmed,  72  Fed.  (2d)  551,  and  Estate 
of  Charles  M.  Thorp,  7  T.  C.  921,  affirmed,  164  Fed. 
(2d)  966,  certiorari  denied,  333  U.  S.  843.  In  the 
Kaplan  case,  decedent  created  a  trust  in  1923,  of 
which  he  was  trustee  and  his  wife  life  beneficiary, 
with  remainders  over  after  his  and  his  wife's  deaths 
to  their  children.  The  trust  could  be  amended  and 
revoked  "by  the  Trustees,"  assented  to  by  the  lift1 
beneficiary.  Under  these  facts,  it  was  held  that  de- 
cedent's wife  had  a  substantial  adverse  interest  in 
(the  remainder,  and  hence  it  was  not  includable  in 
•decedent's  gross  estate.  Among  the  reasons  assigned 
to  support  this  conclusion  was  the  following: 

In  this  connection  it  is  to  be  noted  that  Mr.  Kap- 
lan [decedent]  as  an  individual  reserved  no  right  of 
revocation  but  rather  granted  these  rights  to  the 
trustee  then  in  office.  This  fact,  if  not  controlling, 
supports  the  conclusion  that  the  trust  was,  when 
made,  a  fully  completed  transfer  of  all  interests  in 
the  trust  estate.  *  *  *  [48] 

The  Circuit  Court  distinguished  the  Lit  case : 

Lit  et  al.  v.  Commissioner  of  Internal  Revenue,  3 
|Cir.,  72  F.  2d  551,  relied  upon  by  the  petitioner,  was 
,','  ia  case  where  the  remainder  interest  was  held  prop- 
lerly  included,  the  trust  instrument  reserving  in  the 
settlor  the  right  of  revocation  with  the  assent  of  the 
life  beneficiary.  Apart  from  the  distinguishing  fact 
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that  the  donor  expressly  reserved,  the  right  of  revo 
cation,  it  appears,  also,  that  the  trust  was  created  in 
1927  and  the  Revenue  Act  of  1926,  sec.  302(d),  44 
Stat.  71,  was  applied.  *  *  * 

In  the  Lit  case,  the  decedent  in  1927  created 
trust,  the  income  of  which  was  to  be  paid  to  hi 
wife  for  life,  and  after  the  death  of  both,  remainders 
were  given  to  others.  The  power  of  amendment  and> 
revocation  was  retained  by  decedent  in  his  indivi- 
dual ca|)acity,  in  which  his  wife  was  required  to< 
join.  It  was  there  held  that  the  value  of  the  life 
estate  vested  in  the  wife  should  not  be  included  as 
part  of  decedent's  gross  estate,  but  the  remainder 
interest  was  includable;  the  wife  was  said  to  have 
a  non-adverse  interest  in  the  remainder,  and  trust 
was  deemed  revocable  within  the  meaning  of  Se^ 
tion  302(d)  of  the  Revenue  Act  of  1926.  It  was  there; 
said  by  us: 

*  *  *  All  that  the  settlor  had  to  do  in  order  td 
exercise   this   reserved  power   of  revocation   as  tc1 
David  Jack  Lit  was  to  do  it  in  conjunction  wit 
Rosa  L.  Lit  [his  wife],  who  was  in  no  sense  an  ac 
verse  interest  as  to  the  remainder  interest  of  th 
trust  estate.  *  *  * 

While  it  is  true  that  in  the  Porter  case  the  settlo 
of  the  trust  was  left  free  to  exercise  the  limitei 
power  which  he  reserved,  alone  and  without  havin 
to  secure  the  consent  of  any  one,  whereas  in  the  w 
stant  case  the  settlor  must  secure  the  written  cod 
sent  of  his  wife,  Rosa  L.  Lit,  still,  as  we  have  a 
ready  stated,  Rosa  L.  Lit  had  no  interest  in  the  re 
mainder  interest  and  as  to  that  she  was  not  an  ac 
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verse  interest  and  we  think  these  facts  bring  the 
situation  as  to  the  remainder  interest  within  the 
ipurview  of  the  language  of  section  302  (d).  *  *  * 

The  Lit  case  was  cited  approvingly  by  us  in  the 
'Thorp  case,  and  by  the  Circuit  Court  in  its  affirm- 
ance. There,  decedent  created  a  trust  in  1918,  re- 
serving the  power  in  himself  to  terminate  the  trust 
cutting  off  the  [49]  remainder  interest  upon  the  re- 
quest of  the  life  beneficiaries.  We  held  that  the  value 
of  the  transferred  remainder  interest  was  includable 
!in  decedent's  gross  estate  under  Section  811(d)(2) 
of  the  Internal  Revenue  Code.  The  Circuit  Court, 
■in  its  affirmance,  stated : 

*  *  *  On  the  question  whether  the  interests  of  the 
:five  children  were  "substantially  adverse,"  the  Tax 
[Court  said,  "Here  the  persons  in  whom  the  right 
;to  terminate  was  reserved  were  obviously  not  ad- 
versely interested  in  the  exercise  of  that  right  as  to 
the  remainder — which  is  the  only  matter  basing  the 
present  controversy. ' '  Bearing  in  mind  that  by  exer- 
cising their  power  of  termination  the  children 
would  have  received  "absolute  property"  in  the 
corpus,  rather  than  merely  the  income  therefrom, 
and  also  the  fact  that  there  was  a  close  family  rela- 
tionship, we  are  not  prepared  to  say  that  the  Tax 
(Court  erred  in  choosing  from  conflicting  inferences 
the  conclusion  that  their  interests  were  not  "sub- 
stantially adverse."  *  *  * 

Taxpayer's  further  contention  that  a  beneficiary 
;of  a  trust  is  "adverse  to  the  grantor  *  *  *  regard- 
less of  whether  a  change  would  benefit  or  injure 
ihim"  not  only  rejects  the  ordinary  meaning  of  the 
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word  "adverse,"  but  also  meets  such  insurmount- 
able obstacles  as  Helvering  v.  City  Bank  Co.,  supra 
at  page  90,  and  the  express  language  of  the  Tax 
Court  in  Lit.  v.  Commissioner,  28  B.T.A.  853,  860- 
861  (1933),  affirmed  by  this  court  in  72  F.2d  551 
[14  AFTR481]  (1934). 

Such  cases  as  Estate  of  Frederick  S.  Fish,  45; 
B.T.A.  120,  where  the  life  tenant  had  also  a  power- 
of  appointment  over  the  remainder  interest,  anci 
Maekay,  et  al.,  Executors,  v.  Commissioner,  (CCA-2) 
94  Fed.  (2d)  558,  reversing  33  B.T.A.  765,  hold: 
inc  that  a  remainderman  has  an  adverse  interest  in 
the  life  estates,  cited  to  us  by  petitioner,  are  clearbl 
distinguishable  and  are  not  in  point. 

Since  we  hold  that  decedent  reserved  to  himsel 
the  power  of  amendment  with  a  person  whose  inter, 
est  was  non-adverse  as  to  that  portion  of  the  trus 
property  sought  to  be  included  in  decedent's  gros 
estate,  petitioner's  constitutional  argument,  basei; 
upon  the  application  of  the  law  and  [50]  reguU 
tions  to  pre-1924  transfers  disappears.  Estate  < 
Charles  M.  Thorp,  supra.  Cf.  Commissioner  v.  Ka] 
Ian,  supra ;  Union  Trust  Company  of  Pittsburgh 
Adm.,  v.  Driscoll,  supra. 

Tn  view  of  our  decision  that  the  remainder  inte, 
est  is  includable  in  decedent's  gross  estate,  undl; 
Section  811(d),  it  becomes  unnecessary  to  deci<il 
whether  it  is  also  includable  under  811(c)  of  tb 
Code.  There  does  remain,  however,  one  furthi* 
question,  i.e.,  the  value  of  the  interest  to  be  include . 

The  parties  have  stipulated  the  fair  market  val  3 
of  the  trust  estate  as  of  the  date  of  death.  The  ar  i 
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of  disagreement  is  as  to  the  value  of  the  life  interest 
which  is  to  be  subtracted.  Petitioner  contends  that 
it  is  unsound  to  determine  such  value  in  conformity 
with  respondent's  regulations,4  as  they  are  based 
upon  an  absolute  mortality  table,  and  further  that 
an  improper  factor  for  quarterly  payment  is  therein 
employed.  The  burden  of  proving  these  contentions 
is  upon  petitioner.  Estate  of  Charles  H.  Hart,  1  T.C. 
989;  Estate  of  Koert  Bartman,  10  T.C.  1073. 

The  questions  petitioner  raises  are  not  new.  Es- 
telle  May  Affelder,  7  T.C.  1190;  Henry  F.  Du  Pont, 
\2  T.C.  246.  We  have  carefully  considered  all  of  the 
! evidence  introduced  by  petitioner.  It  is  of  the  same 
purport  as  that  presented  by  taxpayers  in  some  of 
'the  earlier  cases,  and  we  must  conclude  that  peti- 
tioner has  not  borne  the  burden  of  proof  on  either 
'point. 

An  actuarial  expert  called  by  petitioner  testified 
'as  to  the  history  of  various  mortality  tables,  and 
'then  expressed  the  opinion  that  if  he  had  his  choice 
of  the  table  to  be  used  to  value  the  life  estate  he 
\ would  select  [51]  the  1937  Standard  Annuity  Ta- 
ble. This  table  shows  a  life  expectancy  for  dece- 
dent's wife  of  over  six  years  more  than  the  table 
I  embodied  in  respondent's  regulations,  and  about  five 
years  more  than  the  table  approved  in  Anna  L. 
^Raymond,  40  B.T.A.  244,  affirmed,  114  Fed.  (2d) 
'140,  certiorari  denied,  311  U.  S.  710,  a  case  upon 
which  petitioner  chiefly  relies.  It  should  be  observed 
I  that  the  latest  mortality  table  presented  indicates  a 


Regulations  105,  Section  81.10(i), 


56         Estate  of  Abraham  KosMand,  Etc.,  vs. 

life  expectancy  of  11.01  years  for  decedent's  wife  as 
compared  to  10.46  years  in  the  table  incorporated  in 
respondent 's  regulations. 

The  table  petitioner  urges  might  be  worthy  of 
further  consideration  if  our  question  were  the  cost 
of  an  annuity  from  a  commercial  insurance  com- 
pany. This  was  the  underlying  problem  posed  in  the  i 
Raymond  case,  and  it  was  there  considered  proper 
to  utilize  a  table  that  such  companies  were  using  in 
their  annuity  business.  We  observed  in  the  Bart- 
man  case,  supra: 

*  *  *  that  insurance  companies  take  into  con-! 

sideration  the  element  of  self  selection  in  writ 

ing  annuities ;  and  that  they  use  whatever  tables 

are  best  suited  for  their  particular  needs.  *  *  * 

There  is  no  showing  here  that  the  mortality  of  in 

heritors  or  donees  closely  resembles  that  of  pur-i 

chasers  of  annuity  policies.  In  fact,  contrary  evi 

dence  appears  in  the  record. 

Whatever  may  be  the  shortcomings  of  the  table 
used  by  respondent,  cf.  concurring  opinion  of  Mel- 
lott,  Jr..  in  Henry  F.  Du  Pont,  supra,  petitionee 
has  not  convinced  us  that  the  1937  table  or  any  othen 
table,  not  embodied  in  respondent's  regulations! 
must  be  applied  in  this  proceeding,  or  that  respond 
ent's  use  of  the  Combined  Experience  Table  in  thii 
proceeding  is  erroneous.  Estelle  May  Aitelder,  Es 
tate  of  Koert  Bartman,  both  supra.  [52] 

Even  greater  weakness  pervades  petitioner's  ar- 
gument as  to  the  proper  factor  for  quarterly  pay 
ments.  The  actuarial  expert  testified  that  the  facto 
respondent  used  was  proper  if  only  an  annuity  fo 
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a  term  certain  were  involved,  but  was  not  correct  if 
the  annuity  were  for  life.  He  testified  further  that 
the  value  of  a  life  annuity,  payable  quarterly,  is  less 
|fchan  the  value  of  an  annuity  certain,  payable  quar- 
terly, for  a  term  equal  to  the  annuitant's  life  ex- 
pectancy. Yet  the  factor  petitioner  urges  and  the 
method  of  its  application  lead  to  a  higher  value  for 
a  life  annuity.  This  discrepancy  could  not  be  ade- 
quately explained  by  petitioner,  nor  was  there  any 
significant  evidence  as  to  the  derivation  of  the  fac- 
tor it  sought  to  have  us  apply.  Petitioner's  view 
annot  be  sustained.  Estelle  May  Aff elder,  supra. 
Decision  will  be  entered  under  Rule  50.  [53] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  13780 

bstate    of    ABRAHAM    KOSHLAND,    Deceased, 
JESSE  KOSHLAND,  Executor, 

Petitioner, 

vs. 

• 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

,  Pursuant  to  the  Findings  of  Fact  and  Opinion 
promulgated  November  30,  1948,  counsel  for  re- 
spondent filed  a  recomputation  of  petitioner's  lia- 
bility on  January  19,  1949.  On  February  14,  1949, 
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counsel  for  petitioner  filed  an  acquiescence  to  re- 
spondent's recomputation.  Now,  therefore,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  estate  tax  in  the  amount  of  $33,119.49. 

(Seal)  /s/  C.  P.  LeMIRE, 

Judge. 

Entered  Feb.  25,  1949.  [54] 


The  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

Tax  Court  Docket  No.  13780 


Estate  of  ABRAHAM  KOSHLAND,  Deceased, 
JESSE  KOSHLAND,  Executor, 

Petitioner. 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  BY  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE! 
NINTH  CIRCUIT 

To  the  Honorable  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 
The  Estate  of  Abraham  Koshland,  Deceased. 
Jesse  Koshland,  Executor,  respectfully  petitions 
this  Honorable  Court  to  review  the  decision  of  The 
Tax  Court  of  the  United  States  entered  in  the 
above-entitled  cause  on  the  25th  day  of  February 
1949.  and  determining  a  deficiency  in  estate  tax  ol 
$33,119.49.  [55] 
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I. 

Jurisdiction 
Petitioner  is  the  estate  of  a  decedent  who  died 
|  on  April  15,  1944,  and  whose  estate  is  being  pro- 
bated in  the  Superior  Court  of  the  State  of  Cali- 
i  fornia,  in  and  for  the  City  and  County  of  San  Fran- 
cisco. Jesse  Koshland  is  the  duly  appointed,  quali- 
jfied  and  acting  executor  of  said  estate. 

The  estate  tax  return  for  petitioner  was  filed  with 
the  Collector  of  Internal  Revenue,  First  District  of 
California,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  which  is  located  within 
the  jurisdiction  of  the  United  States  Court  of  Ap- 
:  peals  for  the  Ninth  Circuit. 

Jurisdiction  of  this  Court  to  review  the  afore- 
;  said  decision  of  The  Tax  Court  of  the  United  States 
is  founded  on  Internal  Revenue  Code  Sections  1141 
land  1142. 

II. 

Prior  Proceedings 
The  petitioner,  on  the  5th  day  of  May,  1947,  filed 
with  The  Tax  Court  of  the  United  States  a  petition 
requesting  a  redetermination  of  a  deficiency  in  es- 
tate tax  in  the  amount  of  $49,062.25  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  a  notice  of 
deficiency  dated  April  7,  1947.  The  petitioner,  on 
I  the  23rd  day  of  March,  1948,  filed  with  The  Tax 
;  Court  of  the  [56]  United  States  an  amended  peti- 
tion requesting  a  redetermination  of  the  aforesaid 
1  deficiency.  The  case  was  heard  before  the  Honorable 
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John  Worth  Kern  at  San  Francisco,  California,  oi 
March  23,  1948.  The  Tax  Court  promulgated  its  find- 
ings of  fact  and  opinion  on  November  30,  1948  (1] 
Tax   Court   No.   109)    and  entered  its   decision  oi 
February  25,  1949. 

III. 

Nature  of  Controversy 

The  controversy  herein  involves  petitioner's  cor- 
rect estate  tax  liability.  This  in  turn  depends  on  the 
following  two  issues  which  were  presented  to  The 
Tax  Court: 

(1)  Whether  the  remainder  interest  in  a  trust 
created  by  petitioner's  decedent  on  or  about  Decem- 
ber 26,  1922,  and  amended  by  said  decedent  on  or 
about  December  26,  1923,  should  be  included  in  the 
gross  estate. 

(2)  In  the  event  that  said  remainder  interest 
should  be  included  in  the  gross  estate,  what  was  the 
value  of  the  life  estate  in  Estelle  W.  Koshland; 
petitioner's  decedent's  wife. 

Petitioner  and  the  Commissioner  of  Interna 
Revenue  agreed  that  the  value  of  said  life  estate 
should  be  subtracted  from  the  value  of  said  trus 
estate  in  determining  the  value  of  said  remainde: 
interest.  The  disagreement  was  as  to  the  manner  o:< 
valuation  of  said  life  estate.  [57] 

Before  this  Court  of  Appeals,  petitioner  does  no 
press  the  point  that  the  remainder  interest  in  sai< 
trust  should  be  excluded.  The  sole  issue  to  be  pre 


Commissioner  of  Internal  Revenue  61 

sented  to  this  Court  is  the  valuation  of  the  life  es- 
tate of  Estelle  W.  Koshland.  Petitioner  contends 
that  The  Tax  Court  erred  in  its  determination  of 
the  value  of  said  life  estate. 

Dated :  March  18,  1949,  San  Francisco,  California. 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Attorneys  for  Petitioner. 

[Endorsed] :  T.C.U.S.  Filed  March  21,  1949.  [58] 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To  the  Chief  Counsel  of  the  Bureau  of  Internal 
Revenue,  Washington,  D.  C. : 

Please  Take  Notice  that  petitioner,  on  the  21st 
day  of  March,  1949,  filed  with  the  Clerk  of  The  Tax 
Court  of  the  United  States,  his  petition  for  a  re- 
view by  the  United  States  Court  of  Apeals  for  the 
Ninth  Circuit  of  the  decision  of  The  Tax  Court  of 
the  United  States  heretofore  rendered  in  the  above- 
entitled  cause. 

A  copy  of  the  petition  for  review  as  filed  is  here- 
unto attached  and  served  upon  you. 

San  Francisco,  California,  March  21,  1949. 

/s/  SAMUEL  TAYLOR, 

/s/  EDGAR  SINTON, 

Attorneys  for  Petitioner.  [59] 

Receipt  of  a  Copy  of  the  foregoing  Notice  and 
the  attached  Petition  is  hereby  acknowledged  this 
22nd  day  of  March,  1949. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

[Endorsed] :  T.C.U.S.  Filed  April  1,  1949.  [60] 
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DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  REVIEW 

To  the  Clerk  of  The  Tax  Court  of  the  United  States, 
Washington,  D.  C. : 

The  petitioner  on  review  in  the  above-entitled 
cause  hereby  designates  for  inclusion  in  the  record 
on  review,  and  you  are  hereby  requested  to  prepare, 
transmit  and  deliver  to  the  Clerk  of  The  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  (in 
either  the  originals  or  copies  duly  certified  as  cor- 
rect) the  following: 

1.  The  entire  record,  proceedings  and  evidence  in 
the  above-entitled  cause  before  the  Tax  Court. 

2.  Petition  for  review.  [61] 

3.  Notice  of  filing  petition  for  review. 

4.  This  designation  of  contents  of  the  record  on 
review. 

Dated  March  21,  1949,  San  Francisco,  California. 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Attorneys  for  Petitioner. 

(Acknowledgment  of  Service.) 

[Endorsed] :  T.C.U.S.  Filed  March  23,  1949.  [62] 
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NOTICE  OF  FILING  DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  REVIEW 

To  the  Chief  Counsel  of  the  Bureau  of  Internal 
Revenue,  Washington,  D.  C. : 
Please  Take  Notice  that  petitioner  on  the  23rd 
day  of  March,  1949,  filed  with  the  Clerk  of  The  Tax 
Court  of  the  United  States  his  Designation  of  Con- 
tents of  Record  on  RevieAv  in  the  above-entitled 
cause.  A  copy  of  said  designation  is  hereunto  at- 
tached and  served  upon  you. 

San  Francisco,  California,  March  23,  1949. 

/s/  SAMUEL  TAYLOR, 

/s/  EDGAR  SINTON, 

Attorneys  for  Petitioner. 

(Acknowledgment  of  Service.) 

[Endorsed] :  T.C.U.S.  Filed  April  14,  1949.  [63] 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 
ON  UPON  REVIEW 

Petitioner  states  that  it  intends  to  rely  on  the 
following  points  upon  the  review  of  the  decision  of 
The  Tax  Court  of  the  United  States  in  the  above- 
entitled  cause: 

1.  The  Tax  Court  erred  in  view  of  the  uncontra- 
dicted evidence  in  failing  to  value  the  life  estate  of 
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Estelle  W.  Koshlancl  on  the  basis  of  the  1937  Stand- 
ard Annuity  Table. 

2.  The  Tax  Court  erred  in  valuing  the  life  estate 
of  Estelle  W.  Koshland  on  the  basis  of  the  Actuar- 
ies' or  Combined  Experience  Table.  In  view  of  the 
uncontradicted  evidence,  it  erred  in  not  finding  the 
Commissioner's  use  of  said  table  to  be  arbitrary 
and  invalid. 

3.  The  Tax  Court  erred  in  view  of  the  uncontra- 
dicted evidence  in  failing  to  find  that  the  factor  for 
quarterly  [64]  payments  to  be  used  in  the  valuation 
of  said  life  estate  was  .375  to  be  added  to  the  factor 
for  annual  payments. 

4.  The  Tax  Court  erred  in  finding  the  factor  for 
quarterly  payments  to  be  used  in  the  valuation  of 
said  life  estate  to  be  1.01488  to  be  multiplied  by  the 
factor  for  the  annual  payments.  In  view  of  the  un- 
contradicted evidence,  it  erred  in  not  finding  the 
Commissioner's  use  of  said  factor  to  be  arbitrary 
and  invalid. 

San  Francisco,  California,  March  23,  1949. 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Counsel  for  Petitioner. 

[Endorsed] :  T.C.U.S.  Filed  March  25,  1949.  [65] 
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NOTICE  OF  FILING  STATEMENT  OF 

POINTS  TO  BE  RELIED  ON  UPON 

REVIEW 

To  the  Chief  Counsel  of  the  Bureau  of  Internal 
Revenue,  Washington,  D.  C. : 

Please  Take  Notice  that  petitioner  on  the  25th 
day  of  March,  1949,  filed  with  the  Clerk  of  The  Tax 
Court  of  the  United  States  his  Statement  of  Points 
to  be  Relied  on  Upon  Review  in  the  above-entitled 
cause.  A  copy  of  said  statement  is  hereunto  attached 
and  served  upon  you. 

San  Francisco,  California,  March  25,  1949. 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Counsel  for  Petitioner. 

(Acknowledgment  of  Service.) 

[Endorsed] :  T.C.U.S.  Filed  April  14,  1949.  [66] 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  13780 

Estate    of    ABRAHAM    KOSHLAND,    Deceased, 
JESSE  KOSHLAND,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  34,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  my  office  as  called  for  by  the  "Designation  as 
to  Contents  of  Record  on  Review"  in  the  proceed- 
ing before  The  Tax  Court  of  the  United  States  en- 
titled: "Estate  of  Abraham  Koshland,  Deceased, 
Jesse  Koshland,  Executor,  Petitioner,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent,"  Docket 
No.  13780  and  in  which  the  petitioner  in  The  Tax 
Court  proceeding  has  initiated  an  appeal  as  above 
numbered  and  entitled,  together  with  a  true  copy 
of  the  docket  entries  in  said  Tax  Court  proceeding, 
as  the  same  appear  in  the  official  docket  book  in  my 
office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
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States,  at  Washington,  in  the  District  of  Columbia, 
this  15th  day  of  April,  1949. 

(Seal)  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the  United  States.  [67] 


Before  The  Tax  Court  of  the  United  States 

Docket  No.  13780 

In    the    Matter    of:    ESTATE    OF    ABRAHAM 
KOSHLAND,  Deceased, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Court  Room,  U.  S.  Appraisers  Building 

630  Sansome  St.,  San  Francisco,  Calif. 

March  23,  1948—10:00  a.m. 

(Met  pursuant  to  notice.) 

Before:  Honorable  J.  W.  Kern,  Judge. 

Appearances:  Samuel  Taylor,  Edgar  Sinton,  Ber- 
nard Shapiro,  1211  Balfour  Building,  San  Fran- 
cisco, California,  appearing  on  behalf  of  Estate  of 
Abraham  Koshland,  Deceased,  Petitioner.  A.  J. 
Hurley,  (Honorable  Charles  Oliphant,  Chief  Coun- 
sel, Bureau  of  Internal  Revenue),  appearing  on  be- 
half of  the  Commissioner  of  Internal  Revenue,  Re- 
spondent. [1*] 


*  Page   numbering   appearing   at    foot   of    page    of    original    certified 
Reporter's  Transcript. 
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PROCEEDINGS 

The  Court:  Call  the  case  of  Estate  of  Abraham 
Koshland,  Deceased. 

The  Clerk:     Docket  13780. 

Mr.  Taylor:  Ready  for  the  Petitioners,  Your 
Honor.  Samuel  Taylor,  Edgar  Sinton,  and  Ber- 
nard Shapiro,  for  the  Petitioner. 

Mr.  Hurley:     A.  J.  Hurley  for  the  Respondent. 
Ready,  Your  Honor.  [2] 
*  #  *  * 

LAMBERT  B.  COBLENTZ. 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  [18]  as  follows: 

Direct  Examination 

The  Clerk :  Please  be  seated  and  state  your  name 
and  address. 

The  Witness :  I  am  Dr.  Coblentz,  office  384  Post, 
San  Francisco. 

The  Clerk :     Will  you  spell  your  last  name,  please. 

The  Witness :     C-o-b-l-e-n-t-z. 
By  Mr.  Taylor: 

Q.     Your  full  name  is  Lambert  Coblentz? 
A 

Q 

A 

Q 

A 

cine 


Lambert  B. 

How  long  have  you  been  in  practice,  Doctor? 

Over  40  years. 

Are  you  a  specialist? 

I  am  rated  as  a  specialist  in  internal  medi- 
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Q.  And  you  are  qualified  as  an  internist  by  the 
American  Board  of  Internal  Medicine? 

A.     I  am. 

Q.     Have  you  ever  taught  medicine? 

A.     I  have. 

Q.     Where? 

A.  At  the  Stanford  University,  at  the  San  Fran- 
cisco Hospital. 

Q.  Has  Estelle  W.  Koshland,  the  wife  of  Abra- 
ham Koshland,  the  decedent  in  this  case,  ever  been 
a  patient  of  [19]  yours?  A.     She  has. 

Q.     When  did  she  become  a  patient  ? 

A.  In  1943,  I  think.  I  think  1943  was  the  date. 
I  don't  remember  the  exact  month. 

Q.     Wasn't  she  a  patient  before  that? 

A.  I  think  it  was — it  might  have  been  a  little 
earlier. 

Q.     I  have  j^our  file  in  this  case.  Could  you 

A.     I  could  refresh  my  memory. 

Q.     look  in  it  and  refresh  your  recollection  i 

on  that?  A.     1940. 

Q.     Yes.  A.    August,  1940. 

Q.  And  was  she  a  patient  of  yours  as  of  the 
date  of  death  of  Abraham  Koshland,  April  15, 
1944?  A.     She  was. 

Q.     Did  you  see  her  professionally  shortly  prior  i 
to  and  at  the  time  of  her  husband's  death? 

A.     I  did. 

Q.    Immediately  after  that  time? 

A.     Yes,  I  did. 

Q.     Now,  will  you  state  whether  in  your  opinion 
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she  was  in  good  health  as  of  the  date  of  the  death 

of  her  husband?  [20] 

A.     She  was  in  good  health. 

Q.  Did  she  have  any  condition  which  to  your 
knowledge  would  indicate  that  her  life  expectancy 
would  be  less  than  normal? 

A.     None  that  I  could  discover. 

Q.  So  that  as  far  as  you  knew,  you  had  every 
reason  to  believe  she  would  live  out  her  normal  life 
expectancy?  A.     Normal  expectancy. 

Q.  And  that  conclusion  was  based  on  periodic 
physical  examinations  of  her  from  a  period  in  1940 
until  after  the  death  of  her  husband? 

A.     Right. 

Q.     So  far  as  you  know  she  is  still  in  good  health  ? 

A.     As  far  as  I  know.  [21] 

*  *  *  * 

Mr.  Taylor:  It  is  hereby  stipulated  between 
counsel,  subject  to  the  objection  by  the  Respondent 
on  the  ground  that  said  facts  are  immaterial,  that 
the  cost  as  of  April  15,  1944,  of  a  non-refund  single 
premium  life  annuity  for  a  female  age  66  purchased 
from  a  standard  legal  reserve  life  insurance  com- 
pany regularly  engaged  in  the  selling  of  annuity 
contracts  would  have  been  at  least  $219,000  for  an 
annuity  paying  said  person  $15,000  a  year,  $171,000 
for  an  annuity  paying  said  person  $11,733.82  a  year, 
and  $135,000  for  an  annuity  paying  said  person 
$9,260.99  a  year. 

It  is  further  stipulated  that  by  a  non-refund  an- 
nuity is  meant  an  annuity  which  pays  the  annuitant 
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a  stipulated  sum   for  his  life,  but  the  payment 
under  which  terminate  upon  the  death  of  the  annui- 
tant. 

May  it  be  so  stipulated,  counsel  % 

Mr.  Hurley:    Yes,  if  the  Court  please.  I  am  pre- 
pared, however,  to  object  as  counsel  stated,  and  I 

think  the  objection  [45]  is  evident. 
*  *  *  * 

The  Court:  The  Respondent's  objection  is  taken i 
under  advisement. 

Mr.  Taylor :  Mr.  Waites,  will  you  take  the  stand, , 
please. 

Whereupon, 

GEORGE  FRANK  WAITES, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows :  [46] 


Direct  Examination 

The  Clerk:     Please  be  seated. 

State  your  name  and  address. 

The  Witness :     My  name  is  George  Frank  Waite 
business   address,   620   Market    Street,    San   Fran 
cisco,  California. 

The  Clerk:    Please  spell  your  last  name. 

The  Witness:    W-a-i-t-e-s. 
By  Mr.  Taylor : 

Q.     How  old  are  you,  Mr.  Waites? 
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A.     I  was  born  in  1906  and  I  am  now  42  years 
if  age. 

j  Q.     What  is  your  profession? 
!  A.     My  profession  is  a  consulting  actuary. 
j  Q.     Will  you  state  your  background  and  your  ex- 
perience ? 

!  A.  I  am  a  graduate  with  honors  in  mathematics 
rom  the  University  of  British  Columbia.  From 
,933  to  1941  I  was  engaged  with  the  Insurance  De- 
partment of  the  Dominion  of  Canada  in  actuarial 
|nes.  In  1941  I  became  associated  with  the  Occi- 
dental Life  Insurance  Compan}^  of  California  as  an 
fficer  with  the  title  of  Assistant  Actuary.  On  De- 
iember  31,  1945,  I  resigned  and  became  a  consult- 
jig  actuary,  and  I  have  been  in  such  business  since 
lat  time. 

Q.     Are  you  a  member  of  any  actuarial  societies? 

A.  I  am  a  Fellow  by  examination  of  the  Actu- 
rial  Society  of  America,  and  of  the  American  In- 
stitute of  Actuaries.  [47] 

1  Q.  When  did  you  become  a  Fellow  of  these  so- 
il eties  ? 

A.    I  became  a  Fellow  of  those  societies  in  1940. 
i  Q.     In  1940  for  each  society? 
I  A.    Yes.  I  became  a  Fellow  of  each  society  in 
1940. 
!  Q.    How  many  Fellows  are  there? 

A.    I  would  say  that  there  are  a  total  of  between 

ve  hundred  and  six  hundred  Fellows  who  are  Fel- 

)ws  of  those  societies.  That  includes  Fellows  who 
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are  both  in  Canada  and  in  Australia  as  well  as 

the  United  States. 

Q.  Are  you  including  all  the  persons  who  are 
members  of  each  society  in  that  five  hundred  or  six 
hundred  group? 

A.  Oh,  no.  That  includes  those  who  have  at- 
tained their  fellowship  degrees.  In  addition  to  th( 
Fellow  there  are  a  number  of  associates. 

Q.     No,  I  mean  all  the  Fellows  of  each  society. 

A.  Yes,  that  five  hundred  to  six  hundred  include 
the  Fellows  of  both  groups.  A  total. 

Q.  A  person  who  is  an  associate  of  such  a  soi 
ciety  is  of  a  lower  order,  so  to  speak,  than  a  person 
who  is  a  Fellow.  Is  that  correct? 

A.     I  would  say  so. 

Q.  When  did  you  enter  practice  as  a  consultin 
actuary?  A.     On  January  1,  1946. 

Q.     Are  you  associated  with  any  actuarial  finr 

A.  At  present  I  am  associated  with  the  firm  < 
consulting  [48]  actuaries,  Coates  &  Herfurth  < 
San  Francisco. 

Q.     And  Los  Angeles? 

A.    We  also  have  offices  in  Los  Angeles. 

Q.  Now,  will  you  tell  the  Court  what  an  actua r 
is? 

A.  An  actuary  may  be  defined  as  a  mathema  - 
cian  who  has  specialized  in  life  contingencies,  pi- 
babilities  and  expectancies,  based  upon  mortality  - 
bles  and  their  application  in  conjunction  with  co  - 
pound  interest  tables. 
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Q.  What  does  your  work  as  a  consulting  actuary 
consist  of? 

A.  My  work  as  a  consulting  actuary  consists  of 
advising  insurance  companies  and  other  interested 
people  of  mortality  [49]  tables  to  be  used  in  con- 
nection with  the  determination  of  premiums,  re- 
serves, annuities,  and  also  it  deals  with  work  in- 
volving annuities  in  connection  with  pension  plans, 
and  also  deals  with  the  application  of  mortality 
tables,  expectancies  and  so  on,  to  life  estates. 

Q.  To  the  computation  of  the  values  of  life  es- 
tates ? 

A.  That  is  the  computation  of  the  values  of  life 
estates. 

Q.  Are  you  acquainted  with  all  types  of  mor- 
tality tables? 

A.  Yes.  An  actuary  must  be  intimately  familiar 
iwith  all  the  standard  mortality  tables,  and  he  must 
know  something  about  their  origin,  their  back- 
ground, their  validity,  their  application,  and  any 
other  facts  that  may  pertain  to  them. 

Q.  Will  you  tell  the  Court  what  a  mortality 
able  is? 

A.  A  mortality  table  is  a  schedule  showing  out 
pf  a  certain  number  under  observation  the  number 
>vho  survive  and  the  number  who  die  at  each  age. 
A  mortality  table  is  the  basis  on  which  all  life  in- 
surance contracts  are  based,  all  annuity  contracts 
jire  based  on  them,  and  life  estates  are  also  based 
)n  them. 

Q.    Is  it  a  device  by  which  the  probability  of  liv- 
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ing  and  dying  can  be  ascertained  on  the  assumptioi 
that  what  has  happened  in  the  past  will  happen  in 
the  future? 

A.  The  life  table  is  the  number  living  and  the 
number  dying  at  each  age.  From  these  you  can  de- 
termine the  probability  [50]  of  living  or  dying 
each  age,  and  the  expectancies  of  life  at  each  age. 

Q.  Now,  are  you  familiar  with  the  Actuaries' 
Combined  Experience  Mortality  Table?  This  is  th< 
table  which  is  referred  to  in  Regulations  105  Sec 
tion  81.10  (i).  A.     I  am. 

Q.  Are  you  familiar  with  Table  A,  the  table  en 
titled  "Table,  4  Per  Cent,"  showing  the  presen 
worth  of  an  annuity  or  a  life  estate  and  of  the  re 
versionary  interest,  which  is  a  part  of  Regulation 
105  Section  81.10  (i)  ?  A.     Yes. 

Q.  Is  this  table  based  upon  the  Actuaries'  c 
Combined  Experience  Table  of  Mortality  I 

A.  It  is  based  on  the  Actuaries'  or  Combine, 
Experience  Mortality  Table. 

Q.     Does  Table  A  show  the  annuity  value  of  $1.( 
a  year  first  payment  at  the  end  of  the  first  year  fit 
the  lifetime  of  a  person  of  a  designated  age  in  a 
cordance  with  the  Actuaries'  or  Combined  Expei 
enee  Table  of  Mortality? 

A.     Part  of  that  table  does. 

Q.     Yes.  You  mean  it  shows  other  things  too?i 

A.  Well,  as  I  recollect  it,  it  also  shows  the  val3 
of  reversions  there  in  addition  to  the  life  annuij. 
But  as  I  recollect  it,  there  is  a  column  showing  If 
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life  annuity,  another  column  showing  the  reversion. 

Q.     But  it  does  show  the  annuity  value? 

A.     Yes. 

Q.  So  that  if  the  Actuaries'  or  Combined  Ex- 
perience Table  of  Mortality  is  obsolete,  would  Table 
k  also  be  obsolete?  A.     Yes. 

Q.  Will  you  define  what  you  mean  by  "life  ex- 
pent  ancy"? 

A.  Life  expectancy,  or  expectation  of  life  may 
be  defined  as  the  probable  average  future  lifetime  of 
ii  person  of  designated  age. 

Q.    As  indicated  in  a  mortality  table? 

A.     As  indicated  in  a  mortality  table. 
|   Q.     Does  life  expectancy  mean  the  same  as  ex- 
pectation of  life,  or  complete  expectation  of  life? 
\  A.     They  are  used  synonymously. 

Q.    In  your  opinion  is  the  Actuaries'  or  Com- 
)ined  Experience  Table  of  Mortality  obsolete? 
I  A.    Yes,  unquestionably  so. 

;  Q.    In  your  opinion  was  that  true  as  of  April  15, 
.944?  A.     Yes. 

!  Q.    Would  you  as  an  actuary  use  that  table  in 
'he  valuation  of  a  life  estate?  A.     No. 

1  Q.    And  is  your  answer  the  same  were  a  life  es- 
tate to  be  valued  as  of  April  15,  1944? 

A.    Yes.  I  wouldn't  use  it  as  of  that  date  [52] 
ither. 

Q.    Now,  will  you  state  the  reasons  for  the  opin- 
ons  you  have  just  expressed? 

A.    Well,  I  think  the  best  illustration  of  the  fact 
hat  this  table  is  obsolete  is  by  reference  to  life 
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expectancies  that  are  shown  by  various  tables,  anc 
for  that  purpose  I  have  assembled  life  expectancie 
under  various  tables  to  refer  to.  Probably  at  this 
time 

Q.  Before  you  testify  as  to  those  life  expec- 
fancies  it  might  help  the  Court  if  you  give  a  bit  of> 
history  and  the  background  of  the  tables  which  you 
expect  to  refer  to. 

A.  Well,  the  Combined  Experience  Table  oi 
Mortality  was  first  published  in  1843,  incidentally 
It  was  based  upon  the  experience  of  17  British  Lift! 
Insurance  Companies  and  covered  a  period  frorr 
1762  until  1837.  It  did  not  distinguish  between  mal<, 
or  female  lives.  Its  general  use  was  discontinued 
well  prior  to  1900. 

Q.  That  is  when  other  mortality  tables  based  oj 
more  recent  experience  came  into  use? 

A.     Yes. 

Mr.  Taylor:  I  ask  that  this  document  which  i 
entitled  "Combined  or  Actuaries'  Experience  Tt 
ble"  be  marked  for  identification. 

The  Clerk:  Marked  for  identification  Petitioi 
er's  Exhibit  No.  3.  [53] 

(The  table  referred  to  was  marked  as  Pet 
tioner's  Exhibit  No.  3,  for  identification.) 

By  Mr.  Taylor: 

Q.     I  show  you  Petitioner's  Exhibit  No.  3  e 
titled  on  top  of  the  page,  "Combined  or  Actuarit 
Experience  Tables,"  and  consisting  of  three  pag<, 
or  photostats  of  three  pages,  designated  Pages  1£> 
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183  and  184,  and  also  entitled,  "Table  22,  Combined 
Experience  Table  of  Mortality,"  and  ask  yon  to 
state  what  that  is  % 

A.  This  is  the  combined  or  actuaries'  experience 
mortality  table. 

Q.  May  I  have  the  book  from  which  this  table 
was  photostated?  A.     Yes,  sir. 

Mr.  Taylor:  I  show  you,  Counsel  for  Respond- 
ent, Wolfe's  "Inheritance  Tax  Calculations,"  a 
book  published  in  New  York,  1905,  by  Baker  Voor- 
his  &  Company,  and  show  to  you  Pages  182,  183 
and  184  of  that  book  from  which  the  photostats, 
Petitioner's  Exhibit  3  for  identification,  were  taken. 
Sis  that  agreeable,  counsel  ? 

Mr.  Hurley:  Yes,  I  will  stipulate  if  that  is  what 
counsel  desires  me  to,  that  this  is  a  correct,  true  and 
correct  photostatic  copy  of  the  table  shown  on  those 
pages. 

Mr.  Taylor:  I  offer  Petitioner's  Exhibit  3  for 
identification  into  evidence.  [54] 

Mr.  Hurley:     No  objection. 

The  Court:     Accepted  in  evidence. 

The  Clerk:     Exhibit  No.  3. 

(The  table  referred  to,  heretofore  marked  as 
Petitioner's  Exhibit  No.  3  for  identification, 
was  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  3.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  3 
is  set  out  in  full  at  page  148  of  this  printed  Rec- 
ord. 
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By  Mr.  Taylor: 

Q.  Will  you  proceed,  Mr.  Waites,  with  your  de- 
scription of  the  mortality  tables,  to  which  you  were 
referring  1 

A.  The  next  mortality  table  that  I  will  refer — 
incidentally,  I  am  just  selecting  certain  standard 
mortality  tables  here  for  purposes  of  illustration. 
The  next  table  that  I  will  refer  to  is  the  American 
Experience  Table  of  Mortality. 

The  American  Experience  Table  of  Mortality 
first  appeared  as  such  in  the  New  York  Insurance 
Code  in  1868.  It  was  based  on  the  experience  of  the 
Mutual  Life  Insurance  Company  of  New  York.  It 
did  not  distinguish  between  male  nor  female  lives. 

Q.  Was  that  true  also  of  the  Actuaries'  or  Com- 
bined Experience  Table? 

A.     Yes.  That  table  did  not  distinguish  betweem; 
male  and  female  lives. 

Q.     Yes.  Will  you  proceed,  please. 

A.  For  many  years  the  American  Experience 
Mortality  [55]  Table  was  used  as  a  basis  for  valua- 
tion by  the  states  until  the  introduction  of  othei 
tables  which  reflect  more  closely  the  modern  experi- 
ence, that  is,  the  modern  probability  of  dying.  Ir 
other  words,  there  are  more  modern  tables  that  are 
now  in  general  use. 

Q.     Is  this  table  now  considered  obsolete? 

A.  The  American  Experience  Table  is  now  coir 
sidered  obsolete  as  well. 

Q.     Was  that  true  as  of  April  15,  1944? 

A.     That  would  be  true  as  of  1944. 
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Mr.  Taylor:  I  will  offer  in  evidence  Appendix 
B — strike  that. 

I  offer  in  evidence  a  two-page  photostat  entitled 
K  Appendix  B,  Mortality  Tables,  American  Experi- 
ence Table." 

Mr.  Hurley:     No  objection. 

The  Court:    Accepted  in  evidence. 

The  Clerk:     Petitioner's  Exhibit  No.  4. 

(The  document  referred  to  was  marked  and 
received   in   evidence   as    Petitioner's   Exhibit 

No.  4.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  4 
is  set  out  in  full  at  page  150  of  this  printed  Rec- 
ord. 

Mr.  Taylor:  There  is  no  objection  to  the  use  of 
"he  photostat? 

Mr.  Hurley:     No  objection. 
By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  No.  4.  This 
[s  the  table  to  which  you  referred  in  talking  of  the 
American  Experience  [56]  Table  of  Mortality,  is 
t  not?  A.     Yes. 

Q.     Will  you  proceed  with  your  description? 

A.  The  next  table  that  I  have  used  for  illustra- 
ion  is  the  American  Annuitants  Mortality  Table. 
The  American  Annuitants  Mortality  Table  was 
j)ased  upon  an  investigation  by  life  insurance  com- 
panies of  annuities  issued  prior  to  1917.  This  ex- 
perience brought  to  light  that  females  were  living 
?or  a  much  longer  time  than  males. 
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The  American  Annuitants  Mortality  Table  wa 
derived  from  the  investigation  that  I  have  indi 
cated,  and  it  was  used  for  some  time  for  the  pur 
pose  of  computing  annuity  premiums,  reserves  an 
expectancies  thereon. 

However,  general  use  of  this  table  has  also  been 
discontinued  due  to  the  introduction  of  more  mod- 
ern tables. 

Q.  It  this  a  composite  table — by  that  I  mean  a 
table  covering  both  male  and  female  experience? 

A.  This  table — there  have  been  tables  developed 
from  this  experience  for  both  male  and  female  lives, 
but  the  male  table  is  used  more  extensively  than  the 
female. 

Q.  When  you  refer  to  the  American  Annuitants 
Table  of  Mortality  is  that  the  same  table  as  the 
American  Annuitants  Table,  Ultimate  Male? 

A.  That  is  one  of  the  tables  that  was  derived 
from  the  experience  that  I  referred  to.  [57] 

Mr.  Hurley:  I  didn't  quite  understand  whethei 
the  witness'  testimony  is  that  this  table  as  you  have 
here,  Mr.  Taylor,  is  the  same  table  to  which  he  has 
just  testified? 

Mr.  Taylor:  I  will  show  it  to  him  and  cleai 
that  point  up. 

Will  you  mark  the  table  called  "American  An' 
mutants  Table,  Ultimate  Male"  for  identification? 

The  Clerk :     Mark  it  for  identification  Exhibit  I 

(The  table  referred  to  was  marked  as  Pet: 
tioner's  Exhibit  No.  5,  for  identification.) 


J 
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By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  for  identifi- 
cation No.  5,  a  table  of  two  pages  entitled  "Ameri- 
can Annuitants  Table,  Ultimate  Male, ' '  and  ask  you 
f  this  is  the  table  to  which  you  referred  to  as 
American  Annuitants  Table  of  Mortality,  as  to 
ivhich  you  have  just  testified  ? 

A.  This  is  the  male  table  of  the  American  An- 
mitants  Mortality  Table.  There  are  other  tables, 
rhere  is  a  female  table  and  some  others. 

Q.  This  is  then  the  table  on  which  you  have  tes- 
tified? 

A.  That's  right,  yes,  and  the  table  that  I  have 
lsed  for  my  illustrations  of  expectancies. 

Mr.  Taylor:  I  offer  in  evidence  Petitioner's  No. 
5  Exhibit  for  identification. 

Mr.  Hurley:     No  objection.  [58] 

The  Court:     Received  in  evidence. 

The  Clerk:     Exhibit  No.  5. 

(The  table  referred  to,  heretofore  marked  as 
Petitioner's  Exhibit  No.  5,  for  identification, 
was  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  5.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  5 
is  set  out  in  full  at  page  153  of  this  printed  Rec- 
ord. 

Mr.  Taylor:     No  objection  to  the  use  of  the  pho- 
:ostat? 
Mr.  Hurley:     No  objection. 
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By  Mr.  Taylor: 

Q.  Will  you  continue  with  your  description,  Mr. 
Waites,  please? 

A.  The  next  table  that  I  have  used  for  illustra- 
tion is  the  Combined  Annuity  Mortality  Table. 
When  group  pensions  and  other  benefits  came  into 
general  use  the  insurance  companies  felt  that  they 
were  in  need  of  a  table  that  would  serve  this  pur- 
pose. For  this  reason  the  Combined  Annuity  Mor- 
tality Table  was  developed. 

In  developing  it  they  used  group  life  insurance  t 
experience  for  the  younger  ages,  and  the  American: 
Annuitants  Mortality  Table  for  the  higher  ages. 

It  was  brought  out  again  that  females  were  livin| 
longer  than  males.  However,  it  was  found  that  th 
one  table  could  be  used  for  both  male  and  female 
lives.  In  fact,  the  male  table  could  be  used  provided 
the  females  were  taken  at  an  age  four  years  younger 
than  the  male  lives.  Accordingly,  the  [59]  one  table! 
is  used  for  the  two. 

It  was  adopted  with  4  per  cent  interest  by  the 
State  of  New  York  as  a  standard  for  the  valuing  oi 
annuities  and  reserves  thereon,  for  all  annuities  is 
sued  on  and  after  January  1,  1930.  However,  its  use 
has  been  discontinued  in  general  by  actuaries  an( 
insurance  companies  because  of  the  introduction  o 
more  modern  mortality  tables. 

Q.     Has  the  use  of  that  table  been  discontinue^ 
because  of  increase  in  longevity  ? 

A.     Yes.  By  the  use  of  more  modern  tables, 
mean  that  people  are  living  longer. 
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May  I  go  back  to  some  testimony  I  gave  a  few 
minutes  ago?  When  I  indicated  that  a  mortality 
table  is  based  on  experience  in  the  past  and  is  used 
to  forecast  experience  in  the  future — now,  when- 
ever one  mortality  table  is  developed  they  hope  that 
it  is  going  to  anticipate  the  experience  of  the  fu- 
ture, but  it  never  does  that.  It  seems  to  me  that 
each  time  a  table  is  developed  they  find  that  people 
are  living  longer  than  they  anticipated  under  that 
table. 

Q.  Now,  when  you  testified  that  one  table  would 
do  for  both  male  and  female  lives  provided  that  the 
female  lives  were  taken  at  an  age  four  years 
younger  than  the  male  lives,  did  you  mean,  for  ex- 
ample, that  a  female  aged  66  would  be  treated  as 
having  the  same  expectancy  of  life  as  a  male  aged 
62  ?  Is  that  what  you  mean?  [60]  A.     Yes. 

The  Court :  Why  is  it  that  these  changes  are  not 
reflected,  at  least  I  don't  think  they  are,  in  insur- 
ance premiums?  Is  that  because  of  the  fact  that  as 
the  expectancy  increases  the  rate  of  interest  de- 
creases ? 

The  Witness:  That  has  been  the  experience  in 
the  past.  But  the  main  reason  is  that  through  the 
use  of  dividends  they  return  to  you  any  mortality 
savings  that  they  earn. 

The  Court:     All  right,  Mr.  Taylor. 
By  Mr.  Taylor: 

Q.     They  are  reflected,  are  they  not? 

A.  Oh,  yes.  The  insurance  companies  have 
adopted  a  new  table  for  the  determination  of  their 
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premiums  as  of  January  1  of  this  year. 

Mr.  Taylor:     I  will  bring  that  out. 

The  Court:     All  right. 

Mr.  Taylor:  Mr.  Clerk,  I  hand  you  a  document 
entitled  " Combined  Annuity  Table"  consisting  of 
three  pages,  and  ask  that  you  mark  it  for  identifi- 
cation. 

The  Clerk:     Marked  for  identification  Exhibit  6. 
(The  table  referred  to  was  marked  as  Peti- 
tioner's Exhibit  No.  6,  for  identification.) 
By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  6  for  iden- 
tification, document  entitled  "Combined  Annuity 
Table,"  and  ask  if  this  is  [61]  the  table  which  you 
described  as  "Combined  Annuity  Mortality  Table," 
and  as  to  which  you  just  testified?  A.     Yes. 

Q.  I  note  on  this  table,  and  I  believe  it  is  true  of 
the  other  tables  to  which  you  testified,  except  the 
Actuaries'  or  Combined  Experience  Table,  that 
there  is  a  column  headed  "Number  Living,"  an- 
other column  headed  "Number  Dying,"  a  column 
headed  "Yearly  Probability  of  Dying,"  and  a  col- 
umn headed  "Complete  Expectation  of  Life." 

Would  you  explain  those  columns  for  the  record, 
please  ? 

A.  The  number  living  shows  the  observed  num- 
ber of  lives  on  which  the  mortality  table  is  based. 
For  instance,  this  table  shows  at  age  10,  which  is 
the  lowest  age  in  this  table,  shows  a  number  living 
of  100,000.  It  also  shows  a  number  dying  of  153. 
That  would  be  the  number  dying  before  they  at- 
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tained  age  15. 

The  yearly  probability  of  dying  is  obtained  from 
those  two  columns  and  is  merely  the  ratio  of  the 
number  dying  to  the  number  living  at  the  beginning 
of  the  year. 

Is  that  sufficient  for  your  purpose  ? 

Q.     Yes,  I  believe  so. 

You  testified  that  complete  expectation  of  life  is 
the  same  as  life  expectancy? 

A.     That's  right.  [62] 

Mr.  Taylor:  I  offer  in  evidence  Petitioner's  Ex- 
hibit 6  for  identification. 

Mr.  Hurley:     No  objection. 

The  Court:    Accepted  in  evidence. 

Mr.  Taylor:  No  objection  to  the  use  of  the  pho- 
tostat ? 

Mr.  Hurley:     No. 

The  Clerk:     Exhibit  No.  6. 

(The  table  referred  to,  heretofore  marked  as 
Petitioner's  Exhibit  No.  6,  for  identification, 
was  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  6.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  6 
is  set  out  in  full  at  page  155  of  this  printed  Rec- 
ord. 

By  Mr.  Taylor: 

Q.  So  that  the  record  may  be  clear,  I  show  you 
Petitioner's  Exhibit  3  in  evidence,  the  Combined  or 
Actuaries'  Experience  Table  of  Mortality,  and  ask 
you  to  explain  the  symbols  "LX,"  "D"  and  "Ex- 
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pectation,"  which  are  found  on  top  of  the  columns 

in  that  table. 

A.  The  "LX"  symbol  is  merely  a  shorthand 
form  of  indicating  the  number  living  at  any  age 
under  observation. 

The  "DX"  refers  to  the  number  dying  at  each 
age. 

Q.  The  "Expectation"  mean  life  expectancy, 
does  it?  A.     It  does. 

Q.  Would  you  continue  with  the  description  of 
the  tables,  mortality  tables  which  you  have  used? 

A.  The  next  table  that  I  have  used  for  an  il- 
lustration is  the  1937  Standard  Annuity  Mortality 
Table.  This  annuity  [63]  table  was  derived  from 
an  investigation  of  group  life  insurance  mortality 
covering  the  years  1932  to  1936.  This  was  used  for 
the  younger  ages. 

For  the  older  ages  they  used  the  American  An- 
nuitants Select  Male  Table,  rating  it  back  two  years. 
The  results  of  this  table 

Q.  When  you  say  "younger  ages"  and  "older 
ages,"  so  that  the  record  may  be  clear,  what  do  you 
mean? 

A.  Well,  between  60  and  65  was  where  the  two 
experiences  merged. 

Q.  Yes.  In  other  words,  under  60  was  the 
younger  age? 

A.  Roughly  speaking,  yes.  Actually  what  hap- 
pened, they  took  one  table  to  65  and  then  took  the 
other  table  back  to  60  and  merged  the  two  between 
60  and  65. 
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Q.     I  see.  Will  you  proceed,  please? 

A.  This  mortality  table  they  developed  coincided 
with  an  annuity  mortality  investigation  that  they 
were  running  at  the  same  time  covering  the  period 
1931  to  1935,  I  think.  As  a  result,  this  table  was 
adopted  by  insurance  companies  and  actuaries  and 
called  the  1937  standard  annuity  table.  This  table 
has  been  used  since  1937  and  it  is  still  used  by 
actuaries  and  insurance  companies  as  a  basis  for  de- 
termining annuities,  reserves  and  expectancies 
thereon. 

However,  insurance  company  actuaries  are  of  the 
opinion  that  it  isn't  sufficiently  conservative.  That 
is  [61]  their  experience  is  that  people  are  living 
longer  than  the  expectation  indicated  by  this  table. 

Q.     When  you  say  "conservative"  you  mean 

A.     From  their  point  of  view. 

Q.  The  longevity  shown  by  the  table  is  less  than 
the  longevity  shown  by  actual  experience? 

A.     That  is  correct. 

Q.  Now  you  have  referred  here  to  the  use  of  the 
1937  Standard  Annuity  Table  by  insurance  com- 
panies. Does  that  include  use  by  leading  insurance 
companies  like  Metropolitan  Life  Insurance  Com- 
pany and  New  York  Life  Insurance  Company? 

A.     Oh,  very  definitely. 

Q.     And  other  leading  companies  ? 

A.     Very  definitely. 

All  the  insurance  companies  are  using  it. 

Q.     And  were  using  it  as  of  April  15,  1944? 

A.     Oh,  yes. 
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Q.     Is  this  table  a  composite  table? 

A.  By  "composite"  I  presume  you  mean  differ- 
entiating between  males  and  females? 

Q.  If  it  differentiates  then  it  is  not  a  composite 
table,  is  my  understanding. 

A.  Again,  in  this  table  they  found  that  females 
were  living  longer  than  males.  However,  they  did 
find  that  the  one  table  again  would  do  for  both  male 
and  female  lives,  provided,  [65]  however,  that  the 
age  of  the  female  was  taken  at  an  age  five  years 
younger  than  the  male  life.  So  the  one  table  does 
for  both  male  and  female  lives  with  the  proper  ad- 
justment. 

Mr.  Taylor:  Mr.  Clerk,  I  hand  you  a  three-page 
photostat  entitled  "1937  Standard  Annuity  Table," 
and  ask  that  you  mark  it  for  identification. 

The  Clerk:  Exhibit  7,  marked  for  identification 
only. 

(The  table  referred  to  was  marked  as  Peti- 
tioner's Exhibit  No.  7  for  identification.) 
By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  7  for  identi- 
fication, a  three-page  photostat  entitled  "1937 
Standard  Annuity  Table,"  and  ask  if  that  is  the 
table  as  to  which  you  have  just  testified? 

A.     That  is  the  table  to  which  I  just  testified. 

Mr.  Taylor:  I  offer  Petitioner's  Exhibit  7  into 
evidence. 

Mr.  Hurley:     No  objection. 

The  Court:    Accepted  in  evidence. 

The  Clerk:     No.  7. 
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(The  table  referred  to,  heretofore  marked  as 
Petitioner's  Exhibit  No.  7,  for  identification, 
was  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  7.)   [66] 

[Printer's  Note] :  Petitioner's  Exhibit  No.  7 
is  set  out  in  full  at  page  158  of  this  printed  Rec- 
ord. 

Mr.  Taylor:  There  is  no  objection  to  the  use  of 
a  photostat? 

Mr.  Hurley:     No. 
By  Mr.  Taylor: 

Q.  Now,  before  you  testified  as  to  the  history 
and  background  of  these  tables  you  stated  that  you 
had  prepared  a  tabulation  showing  the  expectancies 
of  life  thereunder  for  various  ages.  You  have  thai 
tabulation  before  you? 

A.  Yes,  I  have  prepared  that  and  I  have  it  be- 
fore me. 

I  would  be  glad  to  read  it,  although  I  believe  that 
I  left  you  some  copies  if  you  would  like  to  refer  to 
those  rather  than  have  me  read  them. 

Mr.  Hurley:  If  this  is  simply  a  recapitulation 
of  the  actual  schedules  set  out  in  the  tables  in  evi- 
dence, I  have  no  objection  to  it  going  in,  subject  to 
check. 

Mr.  Taylor:     As  to  accuracy. 

Mr.  Hurley:  I  will  accept  the  photostatic  copies 
as  primary  evidence,  and  this  is  simply  a  recapitu- 
lation of  what  is  in  there. 

The  Court:     You  offer  this  in  evidence? 
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By  Mr.  Taylor: 

Q.  This  is  a  recapitulation,  Mr.  Witness,  of  the 
tables  or  some  of  the  elements  in  the  tables? 

A.     May  I  have  a  look  at  it? 

Yes,  that  is  correct.  [67] 

Mr.  Hurley:  I  have  no  objection  in  so  far  as  it 
is  just  a  recapitulation. 

Mr.  Taylor:  I  offer  in  evidence  the  document 
entitled  "Complete  Expectancies  of  Life  Under 
Certain  Standard  Mortality  Tables  for  Various 
Ages,"  a  single  page  typed  sheet. 

The  Court:     Admitted  in  evidence. 

The  Clerk:     Petitioner's  Exhibit  No.  8. 

(The  recapitulation  referred  to  was  marked 
and  received  in  evidence  as  Petitioner's  Ex- 
hibit No.  8.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  8 
is  set  out  in  full  at  page  161  of  this  printed  Rec- 
ord. 
By  Mr.  Taylor: 

Q.  What  is  the  life  expectancy  under  Petition- 
er's Exhibit  8  under  the  Actuaries'  or  Combined 
Experience  Table  for  a  person  aged  66^ 

A.  For  a  person  aged  66  the  life  expectancy 
under  the  Combined  Experience  or  Actuaries'  Mor- 
tality Table  is  10.46  years. 

Q.  What  is  it  under  the  1937  Standard  Annuity 
Table  for  Females? 

A.     Under  the  1930  Standard  Annuity 

Q.     1937  Standard  Annuity. 

A.     For  females  it  is  16.9  years. 
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Q.    And  you  meant  the  1937  Standards  1 

A.  Yes,  the  1937  Standard  Annuity  Mortality 
Table. 

Q.  Is  the  Actuaries'  or  Combined  Experience 
Table  of  [68]  Mortality  generally  regarded  as  ob- 
solete among  actuaries  and  among  insurance  com- 
panies ? 

A.  Yes.  Its  general  use  was  discontinued  by  in- 
surance companies  and  actuaries  prior  to  1900. 
About  the  only  instances  where  it  would  be  used 
bow,  apart  from  under  the  Regulations  of  the  Bu- 
reau of  Internal  Revenue,  are  in  some  cases  there 
may  be  policies  that  have  been  issued  40  or  50  years 
ago  where  it  may  be  used  for  their  valuation. 

Q.  A  policy  issued  40  years  ago  would  be  issued 
after  1900.  Do  you  mean  50  years  ago? 

A.  I  am  being  conservative  and  saying  40  or  50 
years  ago.  Actually  its  general  use  was  discontinued 
prior  to  1900.  But  it  may  have  been  used  by  some 
after  that  date. 

Q.  Now,  you  have  referred  to  certain  mortality 
tables  and  have  given  their  history  and  their  back- 
ground. Why  have  you  selected  these  tables'? 

A.  I  have  selected  these  tables  because  all  of 
them  were  standard  mortality  tables  as  of  the  time 
that  they  were  developed,  and  they  have  been  in  cur- 
rent use  from  time  to  time,  and  I  have  used  them  to 
illustrate  the  fact  that  the  expectancy  of  life  has 
been  continually  increasing. 

Q.  They  are  tables  which,  as  of  the  time  they 
were  prepared,  were  in  widespread  use? 
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A.  At  the  time  they  were  prepared,  or  follow- 
ing the  time  they  were  prepared  they  were  in  wide- 
spread use.  [69] 

Q.  Yes.  Have  you  determined  what  the  present 
value  of  an  annuity  of  $1  per  year  payable  for  the 
lifetime  of  an  annuitant  aged  66  at  the  commence- 
ment of  the  annuity  and  assuming  4  per  cent  com- 
pound interest  is?  A.    Yes. 

Q.  Have  you  prepared  a  table  which  states  such 
factor,  that  is,  such  present  value  factor  for  each 
of  the  mortality  tables  which  you  have  mentioned? 

A.     Yes. 

Mr.  Taylor:  I  offer  in  evidence  a  single  sheet 
entitled  "Present  Values  Under  Various  Mortality 
Tables  of  an  Annuitant  of  $1  per  year  payable  for 
the  lifetime  of  an  annuitant  age  66  at  the  com- 
mencement of  the  annuity,  assuming  4  per  cent 
compound  interest. ' ' 

Mr.  Hurley:     Counsel  tells  me  that  this  exhibit 
is  simply  the  witness'  computation,  and  in  so  far  as  I 
it  is  simply  reduced  to  writing  what  he  would  tes- 
tify to  orally  as  the  basis  of  his  computation,  I 
have  no  objection  to  the  exhibit. 

The  Court :     Accepted  in  evidence. 

The  Clerk:     Exhibit  No.  9. 


i- 


(The  document  referred  to  was  marked  and  I 
received   in   evidence   as   Petitioner's   Exhibit 

No.  9.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  9 
is  set  out  in  full  at  page  162  of  this  printed 
Record. 
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The  Court:  You  say  a  person  66  years  old.  Does 
it  make  any  difference  whether  that  person  is  a 
male  or  female? 

The  Witness :  The  value  of  the  annuity  based  on 
a  [70]  person  age  66  years  and  the  expectancy  de- 
pends on  whether  they  are  male  or  female. 

Mr.   Taylor:     If   the   Court   please,   Petitioner's 
Exhibit   9  shows  that  where   the  mortality  tables 
have  differentiated  that  the  factor  is  different.  So 
it  does  make  that  difference. 
By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  9.  You  will 
note  that  it  says  there — first  it  refers  to  assuming 
4  per  cent  compound  interest,  and  then  it  says, 
("Discounting  future  payments  upon  the  basis  of 
compound  interest  at  the  rate  of  4  per  cent  a 
year"). 

Is  that  statement  the  same  as  the  statement  as- 
suming 4  per  cent  compound  interest? 

A.     They  mean  the  same. 

Q.  Yes.  How  did  you  derive  this  table,  Peti- 
tioner's Exhibit  9?  Let  me  rephrase  the  question: 

Did  you  derive  this  table  in  accordance  with 
established  actuarial  principles?  A.     I  did. 

Q.     Through  mathematical  means? 

A.     Yes,  by  mathematical  means. 

Q.  Can  you  state  what  the  present  value  of  an 
annuity  of  $1  per  year,  payable  for  the  lifetime  of 
an  annuitant  age  66  at  the  commencement  of  the 
annuity  and  assuming  4  per  cent  [71]  compound  in- 
terest is  under  the  Combined  Experience  or  Actuar- 
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ies'  Table  and  under  the  1937  Standard  Annuity, 

Females  ? 

Will  you  state  that  both  for  annual  payments 
and  for  quarterly  payments,  first  payment  at  the  end 
of  the  first  quarter? 

A.  For  the  annual  payments  for  the  two  tables 
that  you  have  indicated  the  values  are  7.525  and 
10.974. 

For  quarterly  payments  the  values  for  the  same 
two  tables  are  7.900  and  11.349. 

Q.  Now,  in  the  amended  Petition  which  has  been 
filed  in  this  case,  in  Paragraph  5,  sub-paragraph  8 
thereof,  there  is  a  reference  to  a  table,  a  factor 
under  the  Combined  Experience  or  Actuaries'  Ta- 
ble of  7.52476.  In  your  table,  Petitioner's  Exhibit 
9,  you  refer  to  the  factor  7.525. 

If  you  had  carried  out  that  factor,  7.525  two 
further  places,  would  it  have  been  7.52476? 

A.  My  recollection  is  yes.  I  may  say  that  all  the 
figures  I  have  used  are  taken  to  three  decimal  places 
because  they  are  merely  illustrative  values,  and 
actually  they  go  to  more  places  than  three.  I  have 
taken  them  to  the  nearest  third  place. 

Q.     Likewise  in  your  computation,   Petitioner's 
Exhibit  9,  you  refer  to  the  factor  under  the  1937  I 
Standard  Annuity  for  Females,  assuming  quarterly 
payments,  as  11.349. 

In  the  amended  Petition  it  is  referred  to  as 
11.34913.  [72]  I  take  it  if  you  had  carried  out  the 
factor  11.349  two  further  decimal  places,  it  would 
be  11.34913  ?  A.     That  is  correct. 
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Q.  Now,  I  note  that  you  use  in  Petitioner's  Ex- 
hibit 9  .375  as  the  actuarial  factor  for  quarterly 
jpayments.  The  Commissioner  in  his  regulations, 
iSection  81.10  (i),  Regulations  105,  uses  as  the  fac- 
tor for  quarterly  payments  the  number  1.01488. 

Will  }^ou  explain  why  your  figure  is  different 
from  the  Commissioner's  figure? 

A.  The  Commissioner's  figure  is  the  correct  fig- 
ure to  use  if  you  are  dealing  with  an  annuity  that 
involves  interest  only.  However,  when  you  are  deal- 
ing with  an  annuity  that  involves  interest  and  in 
addition  the  probability  of  living  or  dying,  then 
he  correct  actuarial  fact  is  .375. 

For  example,  now,  if  you  had  an  annuity  payable 

por  10  years  certain  in  any  event,  whether  or  not 

he  individual  lived  or  died,  then  the  use  of  the 

factor  that  the  Commissioner  used  would  be  correct. 

lowever,  if  you  had  the  same  annuity  that  was 

payable  only  in  the  event  that  the  person  survived, 

hen  it  would  be  necessary  to  use  a  factor  such  as 

have  used. 

i  In  other  words,  the  factor  of  .375  that  I  have 

ised  recognizes  that  interest  as  well  as  mortality 

iave  been  taken  into  consideration  in  determining 

ihe  value  of  quarterly  payments  [73]  from  the  value 

•f  annual  payments. 

;  Q.    You  said  interest  as  well  as  mortality.  You 
lean  mortality  as  well  as  interest?  A.     Yes. 

Q.  I  mean,  the  Commissioner  recognizes  interest 
'lit  he  doesn't  recognize  mortality  in  his  factor.  Is 
hat  correct  ? 
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A.  That's  right.  The  factor  he  uses  is  only  an 
interest  factor,  whereas  the  factor  of  .375  involves 
interest  and  mortality. 

Q.  And  the  life  estate  here  involves  both  interest 
and  mortality?  A.     Yes,  it  does. 

Q.  Since  it  ends  upon  the  death  of  Mrs.  Kosh- 
land? A.     Yes,  it  does. 

Q.  And  the  Commissioner  in  his  factor  took  no 
recognition  of  the  mortality  aspect? 

A.     As  far  as  the  factor  is  concerned. 

Q.  As  far  as  the  factor  for  quarterly  payment 
is  concerned? 

A.     He  has  just  recognized  the  interest  element 

Q.  Yes.  Now,  the  factor  which  you  used  for  quaii 
terly  payments,  .375,  was  that  used  in  accordanc 
with  established  actuarial  principles? 

A.  It  was.  That  is  the  factor  that  is  used  by  a, 
actuaries  in  determining  quarterly  payments  froi 
the  value  of  [74]  annual  payments. 

Q.  Now,  you  are  testifying  in  effect  that  tl 
Commissioner  is  in  error  actuarially  speaking  in  tl 
use  of  his  quarterly  factor? 

A.     That  is  correct. 

Q.     In  view  of  the  fact  that  you  are  attackh 
the  regulations  broadside  here,  so  to  speak,  will  yu 
indicate  to  the  Court  the  authority  for  your  co- 
elusion  ? 

A.  Yes.  The  derivation  of  the  factor  of  .375  5 
worked  out  in  standard  actuarial  textbooks,  and  i  r 
this  purpose  I  would  like  to  refer  you  to  what  i 
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known  as  the  Actuaries'  Bible.  That  is  Spurgeon 

'"Life  Contingencies." 

Q.  Will  you  indicate  who  published  it,  where  it 
was  published  for  the  record,  and  also  the  exact 
name  of  the  author? 

A.     This   text — the   author   is   E.   F.    Spurgeon, 
Life  Contingencies,"  Cambridge,  published  for  the 
Institute  of  Actuaries  at  the  University  Press,  1929. 

Q.  That  is  the  University  at  Cambridge  in  Eng- 
land ? 

A.  That's  right,  and  the  derivation  of  this  value 
[appears  on  Page  129  under  Section  2  of  Chapter 
pi. 

Q.  It  shows  on  Pages  128  and  129  that  this  for- 
mula which  reaches  the  result  .375  is  derived  by 
complex — at  least  complex  to  a  lawyer — mathemati- 
cal computations.  A.     That's  right.  [75] 

Mr.  Taylor:  I  won't  offer  those  computations  in 
Evidence,  Your  Honor,  there  is  no  particular  point 
o  it  unless  counsel  wants  it. 

Mr.  Hurley :  I  would  just  as  soon  not  have  it 
p  the  record,  cluttering  up  the  record. 

Mr.  Taylor:  You  will  stipulate,  though,  that  it 
s  derived  from  complex  mathematical  computations 
l?rom  Pages  128  and  129  % 

Mr.  Hurley:  I  think  for  purposes  here,  Your 
Honor,  I  think  Petitioner  is  entitled  to  stand  on 
he  testimony  of  the  expert.  He  apparently  under- 
stands these  formulas,  and  I  have  some  questions 
o  ask  on  cross-examination  with  respect  to  deriva- 
ion  of  the  factor,  and  I  assume  I  will  be  satisfied 
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at  that  time.  I  can't  very  well  stipulate  as  to  his  for- 
mula. 

Mr.  Taylor:  Very  well.  I  would  like  to  offer  in 
evidence,  Your  Honor,  Pages  128  and  129  of  the 
book  "Life  Contingencies"  by  E.  F.  Spurgeon,  pub- 
lished at  the  University  Press,  Cambridge,  England i 
and  would  like  to  ask  leave  to  withdraw  this  bool 
and  to  substitute  photostatic  copies  of  these  pages. < 

The  Court:     No  objection? 

Mr.  Hurley:     I  have  no  objection. 

The  Court :     Accepted  in  evidence.  Leave  grantee 

The  Clerk:     Exhibit  10.  [76] 

(The  document  referred  to  was  marked  am, 
received  in  evidence  as  Petitioner's  Exhib) 
No.  10.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  1 
is  set  out  in  full  at  page  163  of  this  print( 
Record. 

Mr.  Taylor:     At  the  time  that  I  submit  the  phi 
tostats,  Your  Honor,  I  will  give  counsel  for  the  Rf 
spondent  copies  thereof. 
By  Mr.  Taylor: 

Q.  Now,  the  factors  both  for  annual  paymer; 
and  for  quarterly  payments  to  which  you  referrl 
in  Petitioner's  Exhibit  9  were  determined  by  yi 
from  standard  actuarial  tables?  A.     Yes. 

Q.  And  in  accordance  with  established  actuar  1 
principles?  A.     That  is  correct. 

Q.  The  factor  which  you  used,  .375,  takes  ho 
consideration   the   fact   that   a   quarterly   paymi  t 
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will  not  be  made  if  the  annuitant  is  dead  at  the 
time  that  the  payment  would  otherwise  be  made.  Is 
that  correct?  A.     That  is  correct. 

Q.     And  the  factor  which  the  Commissioner  uses, 

A.    1488,  I  think  it  was. 

Q.  1.01488  does  not  take  that  element  of  mor- 
tality into  account? 

A.     No,  it  ignores  it  entirely. 

Q.     That  is  where  its  error  is. 

Have  you  read  the  trust  created  by  Abraham 
Koshland  in  [77]  this  case,  Exhibit  B  as  amended 
by  Exhibit  C  ?  A.     Yes. 

Q.     And  you  are  familiar  with  its  provisions? 

A.     In  general. 

Q.  Yes.  It  has  been  stipulated  in  this  case  that 
'Abraham  Koshland  died  on  April  15,  1944,  at  the 
(age  of  75,  and  that  Estelle  W.  Koshland,  his  widow, 
jwas  66  years  of  age  at  the  time  of  his  death. 

It  has  been  further  stipulated  that  the  fair  mar- 
ket value  of  the  trust  estate  as  of  the  date  of  Abra- 
ham's death  was  $231,524.64. 

In  your  opinion,  upon  the  basis  of  what  mortality 
fables  should  the  life  estate  of  Mrs.  Estelle  W. 
Koshland  be  valued? 

A.  I  would  use  the  1937  Standard  Annuity  Mor- 
tality Table. 

Q.  You  are  aware,  of  course,  and  were  aware  in 
[answering  that  question  that  Mrs.  Estelle  W.  Kosh- 
land has  a  life  estate  under  the  trust,  Exhibit  B 
as  amended  by  Exhibit  C  ? 


, 
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A.    Yes,  I  understand  that. 

Q.  Now,  why  would  you  use  the  1937  Standard 
Annuity  Mortality  Table,  and  I  take  it  you  would 
use  the  one  for  females? 

A.     Yes,  I  would  use  the  one  for  female  lives, 
would  use  it  because  that  is  the  most  current  stand- 
ard table  that  [78]  would  reflect  the  expectancy  of 
a  person  at  this  time. 

Q.     Was  that  true  as  of  April  15,  1944? 

A.     That  would  be  true  as  of  1944  as  well. 

Q.     It  would  be  true  from  1937  to  date? 

A.     Yes. 

Q.  Is  it  the  table  which  insurance  companies 
have  found  reflects  most  accurately  the  actual  mor-i 
tality  of  annuitants'? 

A.     That  has  been  their  experience. 

Q.  Is  the  1937  Standard  Annuity  Table  in  s 
widespread  use? 

A.  Oh,  yes,  it  is  used  by  every  insurance  com 
pany  and  every  actuary  for  that  matter. 

Q.     That  is  true  as  of  April  15,  1944? 

A.     Yes. 

Q.  Have  you  computed  the  value  of  the  life  es 
tate  of  Estelle  W.  Koshland  as  of  the  date  of  deatL 
of  her  husband,  April  15,  1944,  at  which  time  sh, 
was  66  years  of  age,  on  the  assumption  that: 

1.  That  she  would  receive  $15,000  a  year  in  quai 
terly  payments  for  life;  and  on  the  assumption 

2.  That  she  will  receive  $9,260.99  a  year  in  qua] 
terly  payments  for  life,  the  first  payment  in  eac 
case  to  be  made  at  the  end  of  the  first  quarter,  an 
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on   the   assumption   in  the   case   of  each   of   these 
amounts  that  all  [79]  future  payments  are  to  be  dis- 
counted upon  the  basis  of  compound  interest  at  the 
Irate  of  4  per  cent  a  year  % 

A.  Yes,  under  the  mortality  tables  that  we  have 
mentioned. 

Q.     You  say  you  have  made  such  computations 

'tinder  the  several  mortality  tables  which  }^ou  have 

discussed  ?  A.     That  is  correct. 

i 
Q.     In  your  testimony  up  to  now? 

A.     That  is  correct. 

Q.  Now,  have  you  made  such  computations  with 
and  without  the  factor  for  quarterly  payments? 

A.     I  have. 

Q.  What  factor  for  quarterly  payments  have  you 
.isecl? 

A.  I  have  used  the  factor  .375  added  to  the  fac- 
tor for  annual  payments. 

Let  me  correct  myself  there.  I  said  I  have  used 
!he  factor  .375  added  to  the  value  of  an  annual  an- 
nuity. That  is  what  it  is  really. 

Mr.  Taylor:  I  will  offer  as  an  exhibit  a  sheet 
entitled  "Present  Values  of  Annuities  Payable  for 
ihe  Lifetime  of  an  Annuitant  Age  66  at  the  Com- 
nencement  of  the  Annuity  Under  Various  Mortal- 
ity Tables  With  4  Per  Cent  Compound  Interest 
(discounting  future  payments  upon  the  basis  of 
compound  interest  at  the  rate  of  4  per  cent  a  year)." 

Mr.  Hurley:  I  have  no  objection,  Your  Honor, 
subject  [80]  to  the  same  qualification,  that  this  is 
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simply  what  the  witness  would  otherwise  testify  to. 

The  Court:     Accepted  in  evidence. 

The  Clerk:     Exhibit  11. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  11.) 

[Printer's  Note] :  Petitioner's  Exhibit  No.  11 
is  set  out  in  full  at  page  165  of  this  printed 
Record. 

By  Mr.  Taylor: 

Q.  I  show  you  Petitioner's  Exhibit  11  and  asl 
you  if  the  reference  to  4  per  cent  compound  interest 
means  the  same  thing  as  the  statement  "Discount 
ing  future  payments  upon  the  basis  of  compounc; 
interest  at  the  rate  of  4  per  cent  a  year"? 

A.     They  mean  the  same  thing. 

Q.  Now,  will  you  state  from  this  table,  Petit 
tioner's  Exhibit  11,  what  the  present  value  of  at, 
annuity  of  $15,000  a  year  with  payments  mad> 
quarterly,  first  payment  at  the  end  of  the  firs 
quarter,  is  under  the  Actuaries'  or  Combined  Ex 
perience  Mortality  Table? 

A.  For  $15,000  a  year,  payable  quarterly,  tb 
value  under  the  combined  experience  or  Actuaries' 
Mortality  Table  is  $118,500. 

Q.  Will  you  state  what  it  is  under  the  19; 
Standard  Annuity  Table,  Female? 

A.     $170,235. 

Q.    Well  now,  assuming  $9,260.99  instead  of  $U 
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000  as  the  amount  of  the  annuity,  would  you  state 

what  the  value  is  [81]  under: 

1.  The  Combined  Experience  or  Actuaries'  Ta- 
bles ;  and  under  2.  The  1937  Standard  Annuity,  Fe- 
male* A.     $73,161.82,  and  $105,102.98. 

Q.  Now,  in  the  amended  Petition,  in  Paragraph 
|5,  subparagraph  8,  the  value  of  the  life  estate  of 
;Estelle  W.  Koshland  as  of  the  date  of  Abraham's 
death  is  alleged  to  be  $170,236.95.  In  Petitioner's 
Exhibit  11  you  find  a  value  of  $170,235.  Will  you 
explain  that  discrepancy? 

A.  Yes.  The  reason  is  that  in  computing  my 
value  I  have  used  the  value  in  Exhibit  9  of  11.349 
to  three  places  of  decimals.  Actually,  the  value  taken 
b  five  places  is  11.34913. 

Q.     You  mean  that  is  the  factor? 

A.  That  the  application  of  that  factor  would 
j^ive  you  the  value  that  you  have  there. 

Q.  So  the  correct  value  is  actually  $170,236.95, 
the  correct  value  of  the  life  estate? 

A.    Yes.  [82] 

*      *      * 

Q.  Now,  in  some  of  the  exhibits  which  have  been 
Introduced  into  evidence  which  you  have  prepared, 
there  is  a  reference  to  the  present  value  of  an  an- 
'auity.  I  underscore  the  word  "annuity,"  of  $15,000 
per  year  or  of  $9,260.99  per  year  as  the  case  may 
jbe,  commencing  upon  the  death  of  a  female  of  the 
age  of  66  and  continuing  for  her  life. 

When  you  used  "annuity,"  the  word  "annuity" 
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in  those  exhibits,  did  you  mean  that  to  mean  the 

same  as  life  estate? 

A.  The  word  "annuity,"  the  actuarial  meaning 
of  the  word  " annuity"  is  a  series  of  periodic  pay- 
ments, and  in  this  case  it  is  a  series  of  periodic  pay- 
ments for  the  lifetime  of  the  annuitant,  and  it  is  my 
understanding  that  the  meaning  of  the  life  estate 
corresponds  to  that  definition. 

Q.  In  other  words,  you  means  it  to  be  the  same 
as  the  present  value  of  the  life  estate?  A.     Yes. 

Mr.  Taylor:  That  is  all.  Your  witness,  Mr.  Hur- 
ley. 

Cross-Examination 
By  Mr.  Hurley: 

Q.  Mr.  Waites,  since  your  most  recent  testimony 
has  been  with  respect  to  the  proper  factor  to  be  ap- 
plied in  the  case  of  quarterly  payments  as  distinct 
from  annual  payments  I  would  like  to  ask  you  a 
couple  of  questions  on  that  computation. 

I  have  here  Petitioner's  Exhibit  9  in  which  you 
say  that  the  annual  factor  for  quarterly  payments! 
is  .375.  [90] 

Now,  the  Commissioner,  as  you  know,  has  usee 
the  factor  1.01488. 

I  would  like  you  to  read  Regulations  105,  Sec' 
tion  81.10  (i)  (6),  in  which  the  factors  applicable  M 
such  situations  in  the  regulations  are  set  out.  Pleas 
read  Paragraph  6  and  tell  me  whether  the  facto 
prescribed  by  that  subsection  is  actuarially  sound  ? 

A.     May  I  ask  what  you  mean  by  "actuarial! 
sound"? 
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Q.     Simply  this — let  me  read  sub-section  6. 

"In  the  case  of  an  annuity  under  which  the  de- 
cedent was  entitled  to  receive  during  the  life  of  an- 
other payments  at  the  end  of  each  semi-annual 
quarterly  or  monthly  period,  the  value  of  the  an- 
nuity is  to  be  determined  by  multiplying  the  ag- 
gregate amount  to  be  paid  within  a  year  by  the 
figure  in  Column  2  of  Table  A  opposite  the  num- 
ber of  years  in  Column  1  nearest  the  actual  age  of 
[the  person  whose  life  measures  the  duration  of  the 
annuity,  and  then  multiplying  the  product  by  the 
ifollowing  factors:  One  for  monthly,  one  for  quar- 
terly and  one  for  semi-annual  payments." 

Now,  this  is  a  formula  for  valuing  an  annuity. 
Your  testimony  this  morning  was  on  the  subject  of 
valuing  an  annuity  when  you  have  the  payments 
;made  quarterly.  This  is  a  formula  for  valuing  an 
annuity  when  the  payments  are  made  quarterly. 

Now,  I  wish  you  to  read  Section  6  again,  take 
;as  [91]  much  time  as  you  wish,  and  tell  me  whether 
;the  formula  prescribed  by  that  section  is  actuari- 
ally sound,  whether  that  factor  is  actuarially  sound. 

A.  This  factor  of  1.01488  that  you  have  refer- 
ence to  is  actuarially  sound  as  long  as  you  are  deal- 
ling  with  interest  only.  But  when  you  are  dealing 
with  interest  as  well  as  the  probability  of  living, 
Sthen  it  is  not  actuarially  sound. 

Q.  In  other  words,  read  the  provision  there  of 
; subsection  6  to  yourself,  where  it  says  "For  the  life 
of  another,"  and  of  course  it  is  related  directly  to 
the  tables  which  are  mortality  tables,  so  that  we 
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have  involved,  Mr.  Waites,  the  life  of  a  person  and 

an  annuity  for  the  life  of  a  person. 

A.     That  is  correct. 

Q.  So  we  have  a  circumstance  as  we  have  here, 
where  we  are  concerned  not  only  with  the  life  of 
someone  but  with  quarterly  payments  for  the  dura- 
tion of  that  life. 

Now,  what  is  your  conclusion  upon  the  basis  o 
that  formula  prescribed,  regardless,  of  course — we 
are  not  concerned  with  the  antiquity  of  the  tab 
itself,  we  are  simply  concerned  with  the  mathemat 
cal  validity  of  the  factor  used. 

A.  My  answer  is  the  same  I  gave  before.  That  is 
as  long  as  you  are  dealing  with  interest  only,  t 
factor  of  1.01488  is  a  correct  factor,  it  is  actuariall 
correct.  However,  if  you  were  dealing  with  interes 
as  Avell  as  the  possibility  of  living,  then  it  is  not  { 
correct  actuarial  [92]  factor. 

Q.     Sub-section   (c)   deals  with   interest  as  we 
as  the  probability  of  living.  Is  that  correct  ? 

A.     That  may  be  so. 

Q.     Will  you  please  read  it  as  an  actuary  an 
tell  me  whether  it  does? 

Mr.  Taylor:     Sub-section  what,  Mr.  Hurley? 

Mr.  Hurley:     This  is  6.  Did  I  say  "C"? 

Mr.  Taylor:     You  said  "C." 

Mr.  Hurley:     I  means  6  of  (i)  under  81.10,  Res 
ulations  105. 

A.     Well,   may   I   make   an  interjection  at  th 
stage  ? 

It  seems  to  me  that  irrespective  of  what  this  sa} 
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here,    the    mathematical    or    the    actuarial    answer 

would  be  the  same. 

By  Mr.  Hurley: 

Q.  Well,  that  is  the  question  I  am  coming  to. 
Maybe  we  can  proceed  a  little  further  here.  Your 
factor  is  a  factor  to  be  added,  is  that  right  ? 

A.     That  is  correct. 

Q.  The  factor  set  out  in  the  Commissioner's 
regulations  is  to  be  multiplied. 

A.     That  is  correct. 

Q.  Both  Mr.  Taylor  and  myself  confess  our  ig- 
norance on  matters  of  statistics  and  actuarial  com- 
putations. Therefore  I  am  asking  you  whether  your 
factor  which  it  to  be  added  [93]  and  the  Commis- 
sioner's factor  which  is  to  be  multiplied  is  in  effect 
not  the  same  factor? 

A.     Oh,  no,  they  are  entirely  different. 

Q.  Do  the  computations  produce  different  re- 
sults? A.     Oh,  definitely. 

Q.  Then  one  must  be  sound  and  one  must  be  un- 
sound. 

A.  One  is  sound  where  you  are  dealing  with  in- 
terest alone.  The  other  is  sound  when  you  are  deal- 
ing with  interest  as  well  as  the  probability  of  living. 

Q.  I  hate  to  repeat  this,  but  would  you  please 
read  6  and  take  into  consideration  the  circumstances 
under  which  that  sub-section  is  to  be  applied  so  that 
you  can  come  to  the  conclusion  whether  under  those 
circumstances  such  a  factor  is  actuarially  sound. 

A.    Well,  it  seems  to  me  that  in  this,  that  if  two 
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and  two  made  five,  that  irrespective  of  what  it  said 

that  wouldn't  be  correct. 

Q.  I  agree  with  you.  All  I  want  you  to  say  is  if 
you  think  this  is  actuarially  unsound,  that  you  state 
your  opinion  to  that  effect. 

A.  Well,  my  answer  is  the  same,  that  the  factor 
of  1.01488  is  correct  if  you  are  dealing  with  an  an- 
nuity that  involves  interest  only;  but  when  you  are 
dealing  with  an  annuity  that  involves  interest  and 
probability  of  living  as  well,  then  this  factor  is  in- 
correct. [94] 

Q.  Then  I  ask  you  this,  Mr.  Waites:  Does  sub- 
section 6  not  deal  with  a  situation  where  you  both 
have  not  only  a  question  of  life  expectancy  but  also 
a  question  of  interest? 

A.  (Examining  document) :  Now,  what  was 
your  question  again? 

Q.  You  said  that  such  a  factor  as  is  prescribed 
here  is  sound  where  we  have  simply  a  question  of 
interest?  A.     That  is  correct. 

Q.     Not  a  question  of  any  life  expectancy? 

A.     That  is  correct. 

Q.  But  where  we  have  the  double,  you  might  say, 
question,  interest  for  a  life  expectancy,  that  such  a 
factor  is  not  sound.  Is  that  your  testimony? 

A.     That  is  correct. 

Q.  Is  it  not  true  that  sub-section  6  specifically 
and  expressly  provides  for  that  factor  in  cases 
where  we  have  a  life  expectancy  involved,  and  an 
annuity  for  the  life  of  someone  ? 

A.     I  think  it  could  be  read  to  mean  such.  That 
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is,  it  refers  to  an  annuity  for  the  lifetime,  but  that — 

Mr.  Taylor:  I  didn't  get  the  question  and  an- 
swer. Would  you  object,  counsel,  if  they  were  read? 

Mr.  Hurley:     Certainly  not. 

(Question  and  answer  read.) 

A.  (Continuing) :  If  I  may  be  permitted — but 
that  does  [95]  not  mean  that  it  would  be  the  cor- 
rect one  to  use  when  you  had  an  annuity  continuing 
for  the  lifetime  of  an  annuitant. 

The  Court:  In  other  words,  Mr.  Witness,  you 
think  that  the  regulation  as  interpreted  to  you  by 
counsel  in  questioning  is  wrong  actuarially? 

The  Witness:  When  dealing  with  the  lifetime 
annuity,  yes. 

Mr.  Hurley:  If  the  Court  please,  I  don't  wish 
to  interpret  it.  I  have  been  insisting  upon  the  wit- 
ness himself  reading  and  arriving  at  his  own  in- 
terpretation. 

The  Court:  I  was  just  thinking,  Petitioner's 
counsel  having  taken  a  rather  iconoclastic  attitude 
toward  the  regulations,  it  wouldn't  have  surprised 
me  if  he  had  not  made  the  point  to  cross-examine 
an  actuarial  witness  by  forcing  him  to  read  Re- 
spondent's regulation  almost  violates  the  Bill  of 
Rights  in  some  ways  as  being  cruel  and  inhuman. 

Mr.  Taylor:  Your  Honor,  our  witness  is  an  ex- 
pert on  mathematics,  an  actuary,  not  an  expert  in 
law. 

The  Court:  Well,  I  am  not  denying  that,  but  to 
be  an  expert  in  mathematics  and  still  be  able  to 
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read  the  regulations  glibly  and  intelligibly  the  first 

time  would  rank  you  with  Einstein,  perhaps,  Mr. 

Witness. 

Mr.  Taylor :  I  will  stipulate  if  this  is  what  coun- 
sel wants,  that  the  factor  1.01488  is  the  one  that  the 
Commissioner  uses.  He  uses  this  in  the  90-day  letter 
and  [96]  uses  it  elsewhere  than  in  sub-paragraph  6 
of  these  regulations. 

Mr.  Hurley:  If  your  Honor  please,  the  issue  is 
very  simple.  The  testimony  was  that  the  factor  used 
in  the  90-day  letter,  the  factor  that  was  arrived  at 
in  computing  deficiency  in  this  case  is  a  proper  fac- 
tor where  you  simply  have  a  question  of  giving 
effect  to  the  fact  that  an  annuitant  receives  income 
from  the  annuity  four  times  a  year,  and  it  is  a  dif- 
ferent situation  where  the  person  receives  it  semi- 
annually. It  is  likewise  a  different  situation  where 
he  receives  it  annually,  simply  the  advantage  an 
annuitant  gets  by  being  able  to  receive  four  pay- 
ments a  year  instead  of  one  payment. 

Now,  the  factor  is  concededly  correct  in  such  in- 
stances. I  am  merely  referring  to  one  section  of  the 
Regulations  in  which  the  factor  which  has  been  used 
in  this  proceeding  is  described,  and  I  merely  am 
calling  the  attention  of  the  witness  that  that  factor 
is  prescribed  in  the  very  instances  in  which  the 
witness  has  stated  that  his  factor  is  applicable. 

Testimony  is  also  to  the  effect  that  each  factor 
produces  different  results.  Now,  if  the  witness  sim- 
ply wants  to  say  that  the  Regulations  as  written  are 
in  conflict  with  actuarial  principles  I  am  willing  to 
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accept  that  testimony,  but  I  want  to  have  in  the 
record  that  the  computation  in  the  notice  of  defi- 
ciency was  in  pursuance  to  the  Regulations  and 
there  was  no  oversight  made  in  that  the  situation 
we  have  here  is  not  a  different  situation  than  the 
situation  prescribed  [97]  in  the  Regulations  funda- 
mentally. 

Mr.  Taylor:  I  don't  think  counsel  correctly 
stated  the  witness'  testimony,  Your  Honor.  I  simply 
want  the  record  to  show  I  disagree  with  his  state- 
ment. 

Mr.  Hurley:  In  any  event  I  am  willing  to  give 
the  witness  as  much  time  as  possible  simply  to  read 
eight  lines  of  the  Regulations  and  tell  me  whether 
that  is  actuarially  sound. 

The  Court:  As  I  understand,  the  witness  has  at- 
tempted to  answer  your  question  in  this  way,  Mr. 
Hurley,  and  that  is  by  saying  that  if  the  Regulation 
prescribes  that  this  factor  be  used  in  cases  where 
only  the  interest  factor  is  involved,  then  it  is  cor- 
rect. If  it  prescribes  such  factor  to  be  used  where 
not  only  interest  but  also  the  length  of  life  are  fac- 
tors then  it  is  wrong  actuarially. 

Is  that  correct? 

The  Witness:     That  is  correct. 

The  Court:  You  do  not  attempt  to  interpret  the 
Regulations  as  to  whether  it  prescribes  one  way  or 
the  other? 

The  Witness:     No. 

The  Court:     But  assuming  two  readings  of  the 
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Regulations,  he  has  given  his  answer  as  an  actuarial 

expert. 

Mr.  Hurley:     All  right,  that  is  perfectly  satisfac- 
tory. Now  if  I  can  pursue  this  matter  one  step 
further. 
By  Mr.  Hurley : 

Q.  Not  being  an  actuary,  and  perhaps  you  have 
to  bear  [98]  with  me  on  this  analysis,  the  purpose  of 
a  quarterly  factor  or  semi-annual  factor  as  distinct 
from  an  annual  factor  which  is  no  factor  at  all,  is 
that  right A.     Yes,  that's  right. 

Q.  is  that  when  a  person  receives  an  an- 
nuity four  times  a  year  he  has  the  advantage  over 
a  person  receiving  an  annuity  once  a  year.  Is  that 
correct?  A.     That  is  correct. 

Q.  Therefore,  the  value  of  that  is  greater  than 
if  you  received  it  once  a  year.  Is  that  correct  ? 

A.     That  is  correct. 

Q.  Now,  Mr.  Waites,  in  what  respect  is  the  value 
of  that  greater  when  you  receive  it  four  times  a  year 
than  when  you  receive  it  once  a  year? 

A.     Are  you  referring  to  a  life  annuity  now? 

Q.     Yes.  A.     In  a  life  annuity 

Q.  Excuse  me,  let  me  interrupt  to  simply — let's 
assume  annuity  for  ten  years. 

A.  Not  contingent  on  any  life  or  anything  like 
that? 

Q.     No. 

A.  If  it  is  just  for  a  term  of  ten  years  irre- 
spective whether  the  recipient  is  living  or  dead,  it 
is  merely  a  matter  of  receiving  the  money  ahead  of 
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time  so  that  the  person  can  invest  the  money  and 
receive  the  interest  on  it  themselves.   [99]   There- 
fore the  value  to  that  individual  is  greater. 

Q.  That  is  the  instance  that  you  speak  of,  this 
factor  that  we  have  here  is  proper? 

A.     That's  right,  yes. 

Q.  Now,  we  have  another  situation,  a  person 
whose  life  expectancy  is  ten  years.  Why  should  the 
factor  in  that  instance  be  any  different  ? 

A.  Because  the  factor — that  is  a  life  annuity 
that  we  are  dealing  with,  and  the  value  of  the  life 
annuity  is  the  discounted  value  of  the  probability 
that  he  will  be  living  at  the  end  of  each  period  in 
question.  So  consequently,  for  each  payment  you 
get  a  discount  factor,  that  is  interest,  as  well  as  the 
probability  of  living. 

Q.  In  other  words,  when  we  assume  that  a  per- 
son has  a  life  expectancy  of  ten  years,  that  is  not 
the  same  assumption  as  the  previous  one  that  we 
had  that  we  were  to  pay  an  annuity  each  year  for 
ten  years.  Is  that  right?  A.     Oh,  no,  no. 

Q.  We  have  to  inject  another  factor  into  it: 
Namely,  the  probability  that  he  will  be  living  at  any 
particular  year?  A.     That  is  correct. 

Q.     Is  that  right?  A.     That  is  correct. 

Q.  So  that  when  we  assume  that  a  person  has  a 
certain  life  expectancy  we  don't  proceed  on  the  as- 
sumption that  he  will  [100]  live  that  long. 

A.     I  don't  think  you  could  draw  that  conclusion. 

Q.     Is  this  factor  applicable  with  any  mortality 
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table?  Is  the  factor  identical  or  does  it  vary  with 

the  mortality  table,  your  factor  here? 

A.  This  factor  varies  in  the  fourth  decimal  place 
between  mortality  tables.  Taking  it  to  three  decimal 
places  it  is  the  same  for  each  mortality  table.  That 
is  the  value  that  is  accepted  by  all  actuaries  in  de- 
termining, say,  quarterly  payments  on  the  value  of 
annual  payments. 

Q.  So,  regardless  of  whether  the  correct  table  to 
be  used  would  be  any  of  those  that  you  testified  con- 
cerning this  morning,  the  factor  would  be  substan- 
tially the  same  with  the  exception  of  the  fourth  deci- 
mal place?  A.     That's  right,  yes. 

Q.  Now,  on  the  subject  of  the  table  itself,  you 
have  testified  this  morning  concerning  five  or  six 
tables  that  are  set  out  in  Petitioner's  Exhibit  9, 
first  being  the  Combined  Experience  or  Actuaries' 
Table,  the  table  that  the  Regulations  in  question 
here  are  based  upon.  Now,  your  testimony  was  that 
a  number  of  the  mortality  tables  in  existence  are 
obsolete. 

What  do  you  mean  when  you  say  a  table  is  ob- 
solete ? 

A.  By  saying  that  a  table  is  obsolete  I  mean  that 
in  its  simplest  terms,  that  the  expectancies  of  living 
at  each  age  have  changed.  [101] 

Q.  Which  of  the  tables  that  we  have  in  evidence 
and  to  which  you  testified  this  morning  are  not  ob- 
solete ? 

A.  The  nearest  one  coming  to  that  is  the  1937 
Standard  Annuity  Mortality  Table. 
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Q.  But  it  is  also  obsolete,  is  it  not,  by  your 
definition  ? 

A.  Any  mortality  table  is  obsolete,  the  same  as 
a  ear  depreciates  as  soon  as  it  is  sold. 

Q.  So  that  so  far  as  an  up-to-date  mortality  ta- 
ble that  was  not  obsolete,  there  is  no  such  thing 
in  general  use,  isn't  that  correct? 

A.  In  general,  yes.  Although  the  table  that  has 
been  derived  from  experience  nearest  the  situation 
at  hand  is  the  one  that  might  be  considered  the  most 
up  to  date. 

Q.  You  are  familiar  with  insurance  companies' 
methods  of  computing  reserves  and  the  basis  upon 
which  policy  premiums  are  arrived  at,  are  you  not? 

A.     That's  right. 

Q.     That  is  part  of  your  business,  isn't  it? 

A.     That's  right. 

Q.  Let  me  ask  you,  if  I  were  to  go  down  to  an 
insurance  company  today  and  take  out  an  ordinary 
life  polic}T,  upon  what  basis  would  the  premium  be 
computed?  By  that  I  mean  what  mortality  table 
would  they  use? 

A.  That  premium  would  be  computed  on  a  mor- 
tality table  [102]  that  nearest  approached  their  own 
experience,  and  to  that  mortality  table  they  would 
add  a  loading  for  taxes,  a  loading  for  expenses,  and 
a  loading  for  commissions. 

Q.    Well,  what  mortality  table  would  that  be? 

A.  With  the  larger  companies  they  use  their 
own  experience,  and  the  mortality  table  isn't  gen- 
erally known  amongst  the  companies.  It's  just  based 
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on  their  own  experience  to  date. 

Q.  In  other  words,  the  table  of  mortality  that 
you  testified  to  are  not  generally  used  by  insurance 
companies  in  arriving  at  their  premiums.  Is  that 
correct  % 

A.  The  1937  Standard  Annuity  Table  as  I  have 
testified  this  morning  is  used  by  all  insurance  com- 
panies now  as  a  basis  for  annuities  and  things  of 
that  nature. 

Q.     Is  it  used  as  a  basis  for  life  insurance  poli-  • 
cies?  A.     No. 

Q.     Just  for  annuities,  is  that  correct? 

A.     That  is  correct. 

Q.     Isn't  it  true  that  the  American  Experience  ' 
Table,  for  example,  is  the  table  prescribed  by  the 
California  Insurance  Code  as  the  table  by  which  in- 
surance companies'  reserves  are  to  be  calculated? 

A.     It  was  until  last  year. 

Q.     Until  last  year  % 

A.    Yes.  Mind  you,  that  is  just  for  reserves.  [103]  j 

Q.     Yes,  the  American  Experience  Table. 

A.     That's  right. 

Q.  Would  you  examine  Petitioner's  Exhibit  4  in 
evidence  and  tell  me  what  the  life  expectancy  ac- 
cording to  the  American  Experience  Table  is  of  a, 
person  66  years  of  age  % 

A.  According  to  this  table  the  life  expectancy  of 
a  person  aged  66  is  10.54  years. 

Q.  I  now  show  you  Petitioner's  Exhibit  3  which 
is  the  combined  or  Actuaries'  Experience  Table  oni 
the  basis  of  the  regulations  that  we  have  in  ques- 
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tion  here.  Would  you  tell  me  from  examining  that 

what  the  life  expectancy  of  a  person  66  would  be? 

A.     10.46. 

Q.  Very  slight  difference  between  the  two,  is 
that  correct? 

A.  That's  right.  The  reason  for  that  is  because 
one  is  over  one  hundred  years  old  and  the  other  is 
almost  one  hundred  years  old. 

Q.  Isn't  it  a  fact  that  the  American  Experience 
Table  is  adopted  by  a  number  of  states  in  this 
Union  that  have  Insurance  Codes  covering  this  ques- 
tion as  the  official  table  upon  which  reserves  are  to 
be  computed'? 

A.  The  majority  of  states  have  now  discontinued 
the  American  Experience  Table  as  a  basis  for  re- 
serves. 

Q.  What  table  do  the  majority  of  states  now  use 
so  far  [104]  as  life  insurance  is  concerned? 

A.  The  majority  of  the  states  now  use  the  Com- 
missioners' 1941  Standard  Ordinary  Table. 

Q.  And  that  table  is  not  in  evidence  here,  is  that 
right  1 

A.    No,  that  table  is  not  in  evidence. 

The  Court:  It  is  true,  is  it  not,  that  the  more 
obsolete  a  table,  provided  it  is  used  for  calculating 
reserves,  the  greater  reserves  will  be? 

The  Witness:  Not  necessarily.  That  is  true  as 
far  as  annuities  are  concerned.  That  is  not  neces- 
sarily true  as  far  as  life  insurance  is  concerned. 

The  Court:  I  should  think  it  would  be.  I  mean, 
if  you  use  an  old  actuarial  table  where  the  life  ex- 
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pectancy  is  not  as  high  as  in  the  newer  tables  and 
you  use  that  for  the  calculation  of  reserves  for  life 
insurance,  life  insurance  reserves,  you  would  neces- 
sarily have  to  get  a  larger  amount  of  reserves. 

The  Witness:  That  doesn't  necessarily  follow.  It 
depends  on  what  we  call  the  incident  of  the  mortal- 
ity. In  other  words,  it  depends  just  at  what  ages  it 
hits. 

I  think  possibly  I  could  clarify  the  situation. 

The  Court :  I  think  I  see  now,  yes.  I  think  I  see. 
The  reserves  would  be  the  same,  but  the  point  at 
which  they  would  be  gathered  in  would  differ.  Is 
that  it?  [105] 

The  Witness:     Over  the  long  run,  yes. 

The  Court:     I  think  I  see,  I  don't  know,  I  cer- 
tainly hesitate  to  commit  myself  definitely  on  it, 
By  Mr.  Hurley: 

Q.  Mr.  Waites,  do  you  have  in  your  possession 
or  in  any  of  the  texts  that  you  have  with  you  the 
Commissioners'  1941  Standard  Ordinary  Table  of 
Mortality? 

A.  I  think  I  can  dig  it  up,  yes.  I  think  first  of 
all,  in  using  it,  I  had  better  explain  something  about 
it  because  none  of  these  tables  should  be  used  with- 
out knowing  a  little  about  their  background. 

Now,  if  you  would  like  me  to  proceed  on  that 
basis 

Q.  As  I  understood  it,  that  is  the  table  that  is 
used  now  by  most  states  in  prescribing  reserves,  in 
the  mortality  table  used  in  computing  reserves;  is 
that  correct?  A.     That  is  correct,  yes. 
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Q.     Do  you  have  the  table  there  ? 
A.     Yes. 

As  you  noticed  this  morning,  before  going  into 
the  expectancies  I  described  each  mortality  table  on 
Which  the  expectancies  were  derived  in  order  to 
show  just  what  factors  entered  into  it.  Now,  I  think 
[t  is  only  right  that  I  should  explain  something 
ibout  the  Commissioners'  1941  Standard  Ordinary 
Table  to  which  you  have  referred. 

Now,  that  table  was  based  on  another  table  called 
[106]  Table  "Z."  Table  "Z"  was  based  on  the  mor- 
ality of  life  insurance  companies  for,  I  think  it  was 
pom  1924  to  1934,  something  like  that,  and  this  Ta- 
()le  "Z"  corresponded  to  a  basic  table. 

Now,  that  gave  just  about  the  actual  mortality 
hat  the  insurance  companies  were  experiencing. 
Sowever,  the  insurance  companies  said,  "Oh,  no, 
his  won't  do,  because  there  is  no  leeway  for  us 
here.  We  want  something  that  will  give  us  greater 
Mortality.  At  least  we  want  a  table  that  will  give 
hreater  mortality  than  that  shown  by  Table  'Z'." 

For  this  purpose  the  Commissioners'  1941  Stand- 
ard Ordinary  table  was  developed,  and  with  that  as 
I  background  and  remembering  that  it  is  a  loaded 
able  for  life  insurance  purposes,  the  expectancy  is 
1.01  years. 

!  Q.  That  table  is  1941,  and  it  is  only  one  year 
pore  than  the  table  used  by  the  Commissioner  here 
yhich  is  less  than  one  year  difference  in  expectancy, 
f  that  correct  ?  A.     That  is  correct. 

j  Q.     That  is  as  late  as  1941. 
A.    No,  that  is  based  on  experience,  as  I  indi- 
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cated,  I  think  the  experience  ended  around  1934  c 

1936. 

Q.  I  mean,  the  table  was  drawn  up  in  1941,  an 
the  Commissioners  referred  to  there  are  the  Insu: 
ance  Commissioners  of  the  various  states.  Is  thj 
correct?  A.     That  is  right,  [107] 

Q.  Now,  Mr.  Waites,  isn't  it  a  fact  that  in  co 
piling  a  table  such  as  the  1937  Standard  AnnuM 
Table  the  table  is  likewise  weighted  the  other  w 
in  favor  of  the  insurance  company,  and  the  life  ei 
pectancy  is  given  an  outside  limit  so  that  the  con 
pany  would  not  be  called  upon  to  be  paying  amm 
ties  far  beyond  what  the  ordinary  person  might  \, 
expected — the  life  expectancy  of  the  ordinary  pel 
son.  Do  you  understand  my  question? 

A.     Yes,  I  think  I  understand  your  question. 

Q.  In  other  words,  an  annuity  table,  in  order  p 
prescribe  a  proper  reserve  for  annuity  purpose, 
you  must  be  conservative  and  assume  that  the  an- 
nuitants will  outlive  their  life  expectancy  just  I 
you  testified  that  there  is  a  tendency  to  be  conserv- 
tive  in  life  insurance  and  assume  that  the  man  \vl 
die  sooner.  Isn't  that  a  correct  statement? 

A.  I  think  your  question  can  be  best  answer  1 
in  this  manner:  The  nearest  approach  to  the  siti  - 
tion  that  we  have  on  hand  this  morning  is  th  : 
Where  a  man  takes  out  insurance  and  provides  tl  t 
insurance  will  be  payable  to  his  wife,  say,  for  (■:- 
ample,  in  monthly  installments,  or  periodic  instal- 
ments for  life.  Now  then,  in  a  case  such  as  that  1e 
wife  has  no  sav  in  the  selection  of  the  annui7- 
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Nevertheless,  the  experience  under  such  annuities 
ndicates  that  the  1937  Standard  Annuity  Table 
sn't  conservative  enough,  they  should  be  using  it  at 
?ast  rated  down  one  37ear,  and  practically  all  of  the 
108]  major  insurance  companies  now  under  such 
nnuities  are  rating  that  1937  Standard  Annuity 
own  two  years,  because  of  the  fact  that  their  an- 
uitants  are  living  longer. 

][  The  Court:     Rating  it  down?  I  should  think 

'  The  Witness:  Bv  "rating  it  down"  I  mean  if 
fie  individual's  age  is  64,  they  take  the  value  shown 
is  at  age  62.  It's  really  setting  it  down  rather  than 
lating  it  down. 

I  The  Court:  I  think  Mr.  Hurley's  question  was 
ith  regard  to  the  actuarial  data  used  by  the  insur- 
Ince  companies  themselves.  Isn't  it  true  that  in  life 
isurance  policies  those  tables  always  are  conserva- 
ve  in  estimating  an  earlier  death  than  perhaps  the 
stual  experience  would  warrant,  and  in  case  of  an- 
ilities don't  those  tables  actually  used  by  the  in- 
lrance  companies  in  figuring  their  premiums  as- 
ime  a  later  death  than  their  experience  actually 
arrants? 

1  The  Witness :  Only  if  you  are  buying  an  an- 
ility from  the  insurance  company.  Under  the  op- 
'ons  that  I  have  indicated  here,  you  are  not  buying 
p  annuity,  it  is  just  one  method  whereby  the  pay- 
ments are  distributed. 
y  Mr.  Hurley : 

|  Q.    I   think   this   question   will   answer   it,   Mr. 
Iraites : 
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Q.  Isn't  it  true  that  insurance  companies  do  no 
use  annuity  tables  in  determining  life  insuranc 
rates,  and  similarly  do  not  use  life  insurance  table; 
in  determining  annuity  rates? 

A.     That  is  correct,  [109] 

Q.  In  other  words,  Petitioner's  Exhibit  9  whic 
is  a  recapitulation  of  the  various  mortality  table 
we  have  in  evidence,  only  two  of  these  would  t1 
usk!  by  insurance  companies  in  determining  life  h 
surance  reserves  or  rates,  the  American  Annuitam 
Table,  the  Combined  Annuity  Table;  and  the  19*: 
Standard  Table  wouldn't  be  used  at  all  for  anythin 
but  annuities. 

A.  I  would  say  none  of  those  tables  would  1 
used  by  insurance  companies  in  determining  rates 

Q.  Certainly  the  annuity  tables  would  not  I 
used  for  life  insurance  rates.  Is  that  correct? 

A.  That  is  correct,  and  the  American  Expei- 
ence  Mortality  Table  hasn  't  been  used  for  determi  - 
ing  rates  for  over  40  years. 

Q.  You  mean  none  of  the  life  insurance  eoi- 
panies  have  used  it?  A.     No. 

Q.  Your  testimony  is  they  make  up  their  on 
tables.  Is  that  right? 

A.  That's  right,  or  use  the  tables  that  appro:  - 
mate  their  actual  experience. 

The  Court:  And  such  a  table  not  only  refle<s 
their  actual  experience  so  far  as  the  life  of  insure  s 
are  concerned  but  it  is  also  considerably  loaded. 

The  Witness:     Very  definitely,  because  they  Wet 
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o  set  something  aside  for  epidemics  and  things  of 

hat  [110]  nature. 

3y  Mr.  Hurley: 

Q.  Mr.  Waites,  isn't  it  true  that  annuitants  as  a 
,Toup  are  a  select  class  of  risks?  By  that  I  mean 
hat  the  experience  that  insurance  companies  have 
lad  with  annuitants  and  with  the  mortality  rate  of 
innuitants  is  not  the  same  experience  that  you  may 
lave  with  the  average  run  of  persons,  in  that  people 
\'ho  buy  annuities  are  convinced  that  they  will 
)robably  at  least  live  if  not  outlive  their  life  ex- 
>ectancy. 

A.  Yes,  that  is  why  they  load  their  annuity  rate 
o  much,  because  they  realize  that  the  person  is 
electing  against  them. 

Mr.  Hurley:     I  think  that  is  all  on  this  point. 

The  Court:     Mr.  Taylor. 

Mr.  Taylor:     Are  you  through,  Mr.  Hurley? 

Mr.  Hurley:     Yes. 

Redirect  Examination 
By  Mr.  Taylor : 

Q.  Mr.  Waites,  you  were  asked  a  question  as  to 
vhether  the  use  of  the  quarterly  factor  .375  which 
rou  testified  was  the  proper  quarterly  factor  re- 
ulted  in  a  different  valuation  of  the  life  estate  than 

he  use  of  the  factor  which  the  Commissioner  used  % 

i 

!^ow,  in  the  90-day  letter  the  Commissioner  used — 
mder  the  Actuaries'  or  Combined  Experience  Ta- 
>le,  the  quarterly  factor  1.01488  and  reached  the 
'alue  on  an  annual  [111]  income  of  $9,260.99,  $70,- 
:  23.67  for  the  life  estate. 
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Now,  I  show  you  Petitioner's  Exhibit  11  and  '. 
ask  you  to  read  to  the  Court  the  value  which  yoi 
reached  for  an  annual  income  of  $9,260.99  unde 
the  Actuaries'  or  Combined  Experience  Table  show 
ing  with  the  use  of  the  quarterly  factor  .375. 

A.  The  value  for  the  Combined  Experience  c 
Actuaries'  Table  is  $73,161.82. 

Q.  In  other  words,  there  is  a  substantial  diffe: 
ence  in  the  use  of  the  proper  quarterly  factor? 

A.     That  is  correct. 

The  Court:  I  wanted  to  ask  the  witness  to  cle* 
up  something. 

You  referred  in  your  cross-examination,  I  thin 
to  the  Commissioners'  Table.  In  a  proceedings  <' 
this   Court   the   use   of  the  word   "  Commissionei 
usually    refers    to    the    Commissioner    of    Intern 
Revenue.  When  you  used  the  word  "Commissioner' 
the    Commissioners'    Table,    to    what    Commissio 
were  you  referring? 

The  Witness:  That  is  the  name  given  to  the  tl 
ble,  and  the  reference  is  to  the  Commissioners  I 
Insurance. 

The  Court:     That  is  what  I  thought. 

All  right,  Mr.  Taylor. 
By  Mr.  Taylor: 

Q.     How  do  you  know,  Mr.  Waites,  that  wh 
the  Commissioner  uses  the  factor  for  quarterly  pr  - 
ments  1.01488  that  he  takes  [112]  what  you  calll 
the  interest  only  into  account  and  not  the  elemet 
of  mortality  ? 

A.     Well,  I  think  I  can  best  answer  that  by  :- 


Commissioner  of  Internal  Revenue  127 

(Testimony  of  George  Frank  Waites.) 
ferring  to  a  book  of  interest  tables.  I  have  it  here. 
This  book  is  Glover,  Part  1,  "Tables  of  Applied 
Mathematics  in  Finance,  Insurance  Statistics, " 
edited  by  James  W.  Glover,  Ph.D.,  Professor  of 
^Mathematics  and  Insurance,  University  of  Michi- 
gan, "Compound  Interest  Functions  and  Loga- 
rithms of  Compound  Interest  Functions"  and  so  on, 
lere,  published  by  Ann  Arbor,  Michigan,  George 
Wahr,  Publisher,  1930. 

Q.  Is  that  a  standard  book  used  Irv  actuaries  ? 
■  A.  This  is  a  standard  book  used  by  actuaries  and 
iccountants.  Part  1  refers  to  compound  interest 
functions  only,  and  on  Page  6  of  Part  1  under  4 
ber  cent  and  for  the  factor  relating  to  quarterly 
payments  there  is  the  factor  1.01487744. 

Now,  if  that  were  taken  to  the  nearest  place  to 
|:oincide  with  the  Commissioners'  value,  that  would 
be  1.01488. 

And  in  a  similar  manner,  I  haven't  checked  up 
;>n  the  semi-annual  payments  and  the  annual — are 
here  monthly  payments  there  ? 
Mr.  Hurley:     Yes,  monthly. 
!  The  Witness :     For  semi-annual  payments  it  gives 
actor  1.009902,  and  I  think  that  coincides  with  the 
alue  of  the  Commissioner's  schedule.  [113] 
°>y  Mr.  Taylor: 

;  Q.  The  Regulations  show  for  semi-annual  pay- 
ments the  factor  1.00990.  So  that  checks  with  Mr. 
Hover. 

i  Now,  you  have  testified  on  cross-examination  and 
I'll  direct  examination  also  to  the  value  of  a  life 
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annuity.  That  is  the  same  as  life  estate,  when  yc 

referred  to  Mrs.  Koshland,  is  it  not? 

A.     Yes. 

Q.  When  you  refer  to  life  annuity  in  genen 
here,  you  considered  that  the  same  as  life  estate? 

A.     Yes. 

Q.     Now,  you  testified  in  cross-examination,  I  b( 
lieve  you  said  any  table  is  obsolete  the  same  as  a:] 
automobile  depreciates  as  soon  as  it  is  sold.  So  tl 
next  day  it  is  not  quite  as  good,  is  second-hand. 

Now.  there  are  a  good  many  mortality  table 
other  than  the  ones  that  have  been  testified  to  hen 
are  there  not? 

A.  Oh,  yes,  there  are  numerous  other  mortalii 
tables. 

Q.  And  as  an  actuary  in  the  course  of  your  woi 
you  are  familiar  with  a  great  many  of  them? 

A.     That  is  true. 

Q.  In  fact,  you  are  familiar  with  all  of  the  oni 
that  are  in  use?  A.     Yes,  that  is  true. 

Q.     Now,  it  is  necessary  as  a  practical  matter 
use  some  [114]  mortality  table,  isn't  it? 

A.     Oh,  that  is  correct. 

Q.     And  it  is  in  accordance  with  established  a 
tuarial  principles  to  use  the  most  accurate  one,  thl 
is,  the  one  that  most  correctly  reflects  current  e 
perience,  even  though  in  a  sense  longevity  may  ha11 
increased  since  it  was  made? 

A.  That's  right.  As  actuaries  we  always  try  ♦ 
use  the  most  current  mortality  table  that  will  r- 
fleet  the  experience  that  we  have  to  deal  with. 
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Q.     Now  Mr.  Hurley  questioned  you  about  the 
[Commissioners'  1941  Ordinary  Table.  Is  that  the 
lame  ? 

A.  The  Commissioners'  1941  Standard  Ordinary 
rable  is  the  correct  name. 

Q.  Will  you  state  why  you  used  the  1937  Stand- 
ard Annuity  Table  in  your  consideration  of  this 
iase? 

A.  There  are  two  reasons.  Well,  the  main  reason 
3  this :  That  the  1937  Standard  Annuity  Mortality 
table  reflects  the  most  current  experience  that  there 
s  on  annutants,  and  that  is  borne  out,  as  I  indi- 
cated to  Mr.  Hurley,  by  the  life  insurance  com- 
panies' experience  with  beneficiaries  who  have  been 
^elected  by  insureds  to  have  their  proceeds  payable 
In  monthly  installments.  Their  statistics  indicate 
pat  the  1937  Standard  Annuity  Mortality  Table  is 
[ot  any  too  conservative  for  the  payments  of  those 
jToceeds,  and  installments  in  the  form  of  a  life  an- 
Uty.  [115] 

|  Q.  Let  me  make  sure  we  understand  it.  You 
lean  in  a  case  where  the  person  has  taken  out  a  life 
isurance  policy  and  he  dies,  and  under  the  policy 
here  has  been  an  election  to  pay  the  proceeds  in 
istallments  over  the  lifetime  of  the  beneficiary,  the 
ible  which  the  insurance  companies  use  to  deter- 
mine the  amount  of  those  installments  is  the  1937 
standard  Annuity  Table? 
A.  In  most  cases  they  use  that  table  as  a  basis, 
ut  for  current  policies  they  are  using  it  at  one  age 
)wer,  and  in  many  cases  at  two  ages  lower. 
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Q.     Was  that  true  in  1944? 

A.  In  1944  I  would  say  that  they  would  be  usin 
it  just  as  the  Standard  Table,  with  no  reduction  i; 
age. 

Q.  When  you  say  they  use  it  one  age  lower  c| 
two  ages  lower,  you  mean  they  would  take  a  femal 
age  66,  for  example,  and  treat  her  as  a  female  age 
64  for  the  purpose  of  determinating  the  amount  1| 
be  paid  her?  A.     That  is  correct,  yes. 

Q.     And  is  the  reason  for  that  that  their  experj 
once  has  been  that,  say,  females  age  66,  and  peop. 
in  general  live  actually  longer  than  the  life  expe 
tancy    indicated    by    the    1937    Standard    Annui| 
Table?  A.     That  is  the  way  it  is  working  om 

Q.  And  the  table  then  in  actual  experience  is  n| 
conservative  enough,  is  it,  in  that  longevity  is  a^ 
tually  in  excess  [116]  of  life  expectancy  indicated- - 
the  longevity  of  people  is  actually  in  excess  of  t| 
life  expectancy  indicated  in  the  table? 

A.  That  is  the  experience  of  life  insurance  coJ 
panies. 

Q.  Now,  in  the  ordinary  case  no  physical  exam- 
ination is  needed  to  take  out  an  annuity,  is  there? 

A.     Oh,  no.  i 

Q.  They  are  issued  by  insurance  companies  wit- 
out  regard  to  the  physical  condition? 

A.     That  is  correct. 

Q.  The  physical  condition  of  the  annuitant,  ai 
solely  on  the  basis  of  the  life  expectancies  as  worki 
out  in,  say,  tables  like  the  1937  Standard  Annuy 
Table? 
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A.  On  the  basis  of  the  annuities  based  on  the 
|L937  Standard  Annuity  Mortality  Table. 
!  Q.  Now,  I  asked  you,  Mr.  Waites,  why  you  used 
his  1937  Standard  Annuity  Mortality  Table  in 
/our  consideration  of  this  case.  You  were  familiar, 
j)f  course,  with  the  1941  Commissioners'  Table? 

A.     Oh,  yes. 

Q.     Will  you  indicate  why  you  did  not  use  that? 

A.  The  reason  I  did  not  use  the  Commissioner's 
941  Standard  Ordinary  Table  is  that  it  is  loaded. 
;3y  "loaded,"  it  assumes  that  there  is  going  to  be — 
veil,  a  shorter  life  expectancy  at  each  age.  It  is  de- 
liberately created  that  way  [117]  because  it  is  used 
tar  life  insurance. 

■  Q.  And  the  insurance  companies  anticipate  that 
!he  loading  does  not  hurt  their  client,  so  to  speak, 
iccause  they  get  the  excess  back  out  of  dividends? 
|  A.  If  it  is  a  participating  company. 
;  Q.  Did  you  consider  the  Commissioners'  1941 
'able  as  a  table  based  on  the  desire  of  insurance 
ompanies  in  life  insurance  matters  to  have  an  ex- 
ra  margin  of  safety  rather  than  a  table  based  on 

etual  experience  in  connection  with  mortality? 

A.  Would  you  remind  repeating  that  question? 
!  Mr.  Hurley:     If  the  Court  please,  this  might  be 

n  opportune  time  to  object  to  the  line  of  examina- 
ion.  Counsel  has  been  consistently  leading  the  wit- 
less. 

Mr.  Taylor :     Your  Honor 

I  !  The  Court:     Counsel  will  be  cautioned. 

Go  ahead,  rephrase  your  question.  Evidently  you 
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didn't  lead  him  very  successfully,  since  the  witness 

asked  for  the  question  to  be  repeated. 

Go  ahead. 

Mr.  Taylor:     I  wish  I  were  more  of  an  actual 
and  I  would  be  glad  to  accommodate  Mr.  Hurley. 

The  Court:     Go  ahead,  Mr.  Taylor. 

Mr.  Taylor:     Would  you  repeat  the  question  foi 
the  witness. 

(Question  read.)   [118] 

A.     That  is  correct.  In  other  words,  I  think  I  ca 
clarify  it  a  little.  I  will  repeat  what  T  said  before. 

The  reason  I  did  not  use  the  Commissioners'  194' 
Standard  Ordinary  Table  is  because  it  does  not  re 
fleet  current  mortality  inasmuch  as  it  has  a  loadinj 
in  it  to  provide  for  the  hazard  of  greater  numbe 
of  deaths  that  might  be  indicated. 
By  Mr.  Taylor: 

Q.     To  take  care  of  events  such  as  epidemics,  i 
that  your  point? 

A.     Yes,   epidemics,   accidents  and  catastrophe! 
things  of  that  nature. 

Q.     Yes.  Your  failure  to  use  that  table  was  nc 
an  oversight  then? 

A.     Oh,  no.  I  deliberately  avoided  using  it  fc 
that  reason. 

Q.     Because  you  didn't  think  it  applicable? 

A.     No,  no.  It's  not  applicable  under  any  circun 
stances,  I  wouldn't  think. 

Q.     Now,    Mr.    Hurley    questioned    you    as    1 
whether  the   1937  Standard  Annuitv  Table  miff] 
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not  be  what  you  call  "loaded"  in  favor  of  longer 
life  for  annuitants.  Isn't  it  a  fact,  or  is  it  a  fact  that- 
actual  experience  since  1937  indicates  that  the  long- 
evity rate  among  all  classes  is  in  excess  of  that,  and 
among  all  ages  is  in  excess  of  that  set  forth  in  the 
1937  Table  for  Expectancy  of  Life?  [119] 

A.  Yes.  People  are  living  longer  than  that  indi- 
cated under  that  table. 

Q.  So  that  table,  if  anything,  is  not  loaded 
enough,  is  it,  in  favor  of  longevity? 

A.     Not  for  annuitants. 

Q.  And  hence  the  insurance  companies  in  the 
selling  of  annuities  use  that  table  but  treat  the  ap- 
plicants as  having  a  lesser  age  than  they  actually 
have,  in  determining  the  rates? 

A.     And  in  addition  to  that 

Q.     Is  that  correct? 

A.  That  is  correct.  And  in  addition,  they  add 
other  amounts  to  it  to  provide  for  any  other  contin- 
gencies that  might  arise. 

Q.  In  other  words,  the  loading  is  not  in  the  ta- 
ble but  the  loading  is  in  addition  to  the  table  ? 

A.     That  is  correct. 

Mr.  Taylor:     Your  witness. 

Recross-Examination 
By  Mr.  Hurley: 

Q.  You  say  that  the  expectancy  shown  on  an  an- 
nuity table  represents  the  actual  life  expectancy  of 
an  annuitant  without  any  safety  factor  or  loading  at 
all?  For  example,  I  think  that  that  table,  the  1937 
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table  shows  a  life  expectancy  of  about  16  years  for 

a  woman  of  66  years  of  age? 

A.     That  is  correct.  [120] 

Q.  And  you  say  that  that  represents  actual  ex- 
perience, and  there  is  no  loading  whatever  in  the 
table  itself? 

A.  That  is  the  experience  of  life  insurance  com- 
panies who  are  issuing  a  great  many  of  them. 

Q.  That  is  the  experience  of  life  insurance  com- 
panies ?  A.     Companies. 

Q.  Is  that  life  expectancy  the  actual  life  expec- 
tancy without  any  loading?  A.     Yes. 

Q.  Then  let  me  ask  you  this  question:  What 
about  life  insurance  tables  that  are,  as  you  testi- 
fied, loaded  the  other  way?  Then  the  loading  does 
not  in  those  cases  appear  in  the  tables  either? 

A.     Oh,  no,  the  loading  appears  in  those  tables. 

Q.  Can  you  explain  the  reason  why  in  one  in- 
stance the  safety  loading  is  not  in  the  table,  and 
in  the  other  instance  it  is? 

A.  It  depends  what  you  are  talking  about.  We 
have  been  talking  about  a  number  of  things.  A  few 
minutes  ago  we  were  talking  about  reserves,  and  as 
a  basis  for  reserves  the  Commissioners'  Table  is 
used  in  determining  reserves  and  cash  values,  and 
in  the  Commissioners'  Table  the  loading  is  in  the 
table. 

Now,  the  leading  life  insurance  companies  in 
building  up  their  premiums,  they  use  what  they 
consider  a  true  mortality  [121]  table,  a  table  which 
they  expect  to  reflect  accurately  their  conditions, 
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and  then  they  start  loading  that.  They  load  it  for 
all  of  the  various  contingencies  that  may  arise.  They 
load  it  for  expenses,  they  load  it  for  taxes,  they  load 
it  for  commissions.  The  result  is  the  premium  that 
you  actually  get  quoted  in  that  rate  book. 

Q.  Then  the  loading  does  not  start  with  the  1937 
Table,  but  the  loading  starts  with  the  insurance 
company's  own  table,  is  that  correct? 

Mr.  Taylor:     Do  you  mean  the  1941  Table? 

Mr.  Hurley:     I  mean  the  1937  Annuity  Table. 

A.  I  think  we  are  talking  about  two  different 
things.  I  am  talking  about  the  Standard  Table,  the 
Commissioners'  Standard  Ordinary  Table.  That  is 
what  we  consider  a  standard  table. 

Mr.  Taylor:     Is  that  the  1941  one? 

The  Witness:     Yes,  the  Commissioners'  1941. 
By  Mr.  Hurley: 

Q.  The  Insurance  Commissioners'  1941  Table,  is 
that  what  you  are  referring  to? 

A.  Is  the  Commissioners'  1941  Standard  Ordi- 
nary Table — what  was  the  question? 

Q.  The  question  is  simply  this:  That  the  1937 
Annuity  Table  reflects  the  experience  of  the  com- 
pany with  annuitants  plus  a  loading  factor,  and  the 
life  insurance  tables  reflect  [122]  life  insurance  ex- 
perience plus  a  loading  factor.  That  is,  they  are 
both  similarity  loaded  for  conservative  insurance 
practice.  Is  that  right?  A.     Substantially  so. 

Q.  One  further  question  on  this  factor  and  per- 
haps we  can  leave  that. 

I  would  like  to  pose  a  hypothetical  question,  Mr. 
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Waites,  the  same  hypothetical  question  I  posed  be- 
fore. Perhaps  I  didn't  understand  your  answer  cor- 
rectly. 

We  have  an  annuity  payable  for  a  period  of  ten 
years,  so  much  per  year  on  an  annual  basis.  Now, 
we  apply  no  factor  to  that  situation  because  it  is 
computed  on  an  annual  basis. 

Now,  we  have  the  same  annuity  computed  on  a 
quarterly  basis  because  the  annuity  is  payable  quar- 
terly, and  we  make  an  adjustment  using  the  factor 
which  we  have  mentioned  before,  1.01488,  which 
accounts  for  the  difference  between  an  annuity  due 
once  a  year  and  an  annuity  due  four  times  a  year. 
Is  that  correct?  A.     That  is  correct. 

Q.  The  use  of  money  sooner  and  quicker  than 
you  would  get  it  on  an  annual  basis 

A.  Provided  the  annual  one  is  payable,  first  pay- 
ment for  the  end  of  the  year,  I  should  say. 

Q.  Yes.  Now,  as  I  understand  it,  when  we  have 
a  situation  with  a  person  with  a  ten-year  life  ex- 
pectancy instead  of  [123]  a  term  certain,  we  don't 
use  the  factor  for  quarterly  payments  but  we  use 
another  factor  which  reflects  the  circumstance  that 
we  now  have,  namely,  that  the  person  may  not  live 
his  life  expectancy,  is  that  correct,  and  then  we  ar- 
rive at  that  factor,  .375,  the  factor  that  j^ou  used  in 
arriving  at  your  computation? 

A.     The  factor  of  .375  is  used  for  a  life  annuity. 

Q.  Yes,  I  understand.  But  I  am  assuming  in  this 
instance  a  person  whose  life  expectancy  would  be 
ten  years. 
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A.  All  right.  Then  if  a  person  has  a  life  expec- 
tancy of  ten  years  the  factor  would  be  used  just  the 
same,  for  this  reason:  Possibly  no  payment  might 
be  received  if  they  died  between  the  inception  of  the 
annuity  and  the  end  of  the  first  quarter.  Therefore 
you  will  find  that  the  factor  of  .375  is  larger  than 
the  factor  that  you  have  there  for  the  same  reason 
that  the  annuity  for  a  person  whose  life  expectancy 
is  ten  years  is  smaller  than  the  annuity  that  is  pay- 
able over  a  term  certain  of  ten  years. 

Q.  In  other  words,  in  valuing,  1.  An  annuity 
for  ten  years  term  certain  on  a  quarterly  basis ;  and 
2.  Valuing  an  annuity  for  the  life  of  a  person  with 
a  ten-year  expectancy,  the  value  of  the  first  annuity 
for  the  term  certain  on  a  quarterly  basis  would  be 
more  than  the  value  of  the  annuity  for  a  ten-year 
life  expectancy.  Isn't  that  logical,  because  you  would 
be  assured [124] 

A.     I  think  that  is  correct. 

Q.     Isn't  that  correct? 

A.     I  think  that  is  correct. 

Mr.  Taylor:     May  I  have  that  question  read? 

Mr.  Hurley:     Would  you  read  the  question? 

(Question  read.) 

By  Mr.  Hurley: 

Q.  In  other  words,  the  dispute  as  to  the  factor 
here,  Mr.  Waites,  the  Government  has  used  one  fac- 
tor, you  in  your  computation  here  have  used  an- 
other factor  based  upon  what  you  say  is  the  addi- 
tional circumstance,  namely,  that  the  annuitant  her- 
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self  would  not  live  her  life   expectancy.   Is  that 

right  % 

A.  Oh,  no,  no,  because  you  are  confused  between 
a  term  certain  and  expectancy.  A  life  annuity  isn't 
based  on  the  expectancy.  A  life  annuity  is  a  series 
of  payments  depending  on  the  probability  that  the 
individual  is  alive  at  the  end  of  each  year,  dis- 
counted back  at  the  rate  of  interest  that  is  assumed. 

Q.     Yes,  but  I  may  be  confused  indeed 

A.  The  expectancy  has  nothing  to  do  with  the 
life  annuity.  They  are  two  different  things,  just  the 
same  way  that 

Q.  When  you  value  an  annuity  you  use  as  a 
basis  for  that  valuation  the  expectancy  of  the  an- 
nuitant? A.     Oh,  no,  no.  [125] 

Q.     I  am  certainly  confused  on  this  point. 

A.  Because  the  expectancy  and  the  life  annuity 
are  two  different  things,  just  like  a  fried  egg  is  dif- 
ferent from  a  poached  egg. 

Q.  But  they  are  both  eggs,  and  we  have  a  ques- 
tion  here  of  valuing  an  annuity,  and  I  assumed  that 
we  were  proceeding  upon  the  fact  that  she  had  a 
certain  life  expectancy  in  arriving  at  that  value. 

A.  But  in  determining  the  value  of  a  life  an- 
nuity you  do  not  use  the  expectancy.  You  use  the 
probability  that  that  person  will  be  alive  at  the  end 
of  each  year  for  the  remainder  of  the  table. 

Q.  In  other  words,  the  life  expectancy  of  a  per- 
son has  nothing  whatsoever  to  do  with  the  value  of 
the  annuity.  Is  that  correct  ? 
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A.  Very  indirectly.  The  only  relation  it  has  is 
that  it  comes  from  the  same  basic  mortality  table. 

Q.  So  the  mere  fact  that  a  person  has  a  certain 
life  expectancy  under  your  1937  Annuity  Code 
wouldn't  indicate  in  any  respect  the  value  of  the 
annuity  itself,  and  the  mere  fact  that  one  table  re- 
flects the  life  expectancy  of  ten  years  and  another 
one  seven  years,  has  nothing  to  do  with  it  ? 

A.  The  only  thing  that  would  indicate,  because 
as  the  expectancy  grows,  naturally  the  life  annuity 
grows. 

Q.     Yes,  I  understand.  [126] 

Now,  will  you  explain  as  simply  as  possible,  be- 
cause I  am  obviously  confused,  on  this  factor  busi- 
ness, would  you  explain  as  simply  as  possible  how 
the  fact  that  a  person  may  die  before  he  received 
all  of  his  quarterly  payments,  how  that  operates  to 
increase  the  value  of  such  an  annuity  rather  than 
decrease  it?  That  is,  why  this  added  factor  which 
you  have  injected  into  the  Commissioners'  deter- 
mination which  only  refers  to  the  interest,  as  we 
have  agreed,  why  that  added  factor  which  comes  in, 
why  that  doesn't  operate  to  reduce  the  value  of  the 
life  annuity  rather  than  increase  the  value  of  the 
life  annuity? 

A.  Well,  the  only  explanation  for  that  really  is 
in  its  mathematical  derivation.  That  is  an  accepted 
mathematical  fact  which  is  proved  in  the  textbook 
to  which  we  referred  this  morning. 

Now,  possibly  the  simplest  explanation  in  lay- 
man 's  language  is  this :  That  in  the  first  year  for  the 
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first  quarter  you  almost  have  a  certainty  of  receiv- 
ing it,  the  first  quarterly  payment.  But  on  the  last 
payment  at  the  end  of  the  table  you  practically  have 
no  chance  of  receiving  it  at  the  end  of  the  mortality 
table,  so  that  the  averaging  up  of  these  gives  the 
factor  that  we  have  here,  .375. 

Q.  That  is  exactly  what  I  understood.  In  other 
words,  the  fact  is  that  the  life  tenants,  so  to  speak, 
will  not  assuredly  live  out  that  period;  therefore, 
the  value  of  the  [127]  life  estate  actually  is  less  than 
if  she  were  certain  to  live  out  her  life  expectancy, 
so  that  the  factor  that  you  apply  here 

A.  I  am  not  sure  that  that  is  altogether  true.  I 
wonder  if  you  would  reword  the  question  again? 

Q.  Well,  now,  I  hate  to  take  the  Court's  time  ! 
here,  but  I  am  searching  for  a  logical  basis  for  the 
application  of  this  factor.  The  witness'  testimony  is 
to  the  effect  that  the  possibility  of  the  life  tenant 
dying  somewhere  along  the  line  is  a  possibility 
which  must  be  reckoned  with  mathematically,  and 
that  accounts  for  an  additional  factor  which  must 
be  taken. 

The  Court:  It  increases  the  value  according  to 
one  computation,  from  $70,000  to  $73,000. 

Mr.  Hurley:  Yes,  and  actually  it  is,  as  I  see  it, 
logically  that  circumstance  should  operate  to  reduce  , 
the  value  of  the  life  estate,  because  that  is  a  con- 
tingency which  would  almost  certainly  reduce  the 
value  rather  than  to  increase  it.  I  am  not  at  all  cer- 
tain, I  can't  see  a  logical  basis  for  it. 

The  Witness:     The  factor  itself  has  to  be  taken 
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into  consideration  together  with  the  value  of  the  an- 
nuity itself.  In  other  words,  if  I  might  refer  to — I 
have  forgotten  some  of  my  theory  behind  this,  if  I 
might  refer  to  this  thing  here 

Mr.  Taylor :     You  mean  ' '  Life  Contingencies ' '  1 

The  Court:     Gentlemen,  we  don't  have  time  for 
this.  [128]  We  will  call  a  recess  right  now  and  you 
study  your  lesson  during  the  recess. 
(Short  recess.) 

Mr.  Hurley :  If  Your  Honor  please,  I  would  like 
to  ask  the  witness  one  more  question. 

The  Court:     All  right. 
By  Mr.  Hurley: 

Q.  Mr.  Waites,  is  the  difference  between  the 
quarterly  factor  1.01488  used  by  the  Commissioner 
in  the  Notice  of  Deficiency,  and  the  factor  used  by 
you,  .375,  the  mathematical  result  of  giving  effect 
to  the  possibility  that  the  annuitant  might  die  be- 
fore she  received  all  of  the  quarterly  payments'? 
Just  simply  answer  yes  or  no. 

A.     May  I  have  the  question  again? 

Mr.  Hurley:     Would  you  read  the  question? 

(Question  read.) 

A.     I  wonder  if  you  would  break  your  question 
into  two  parts  there. 
By  Mr.  Hurley: 

Q.  Well,  may  I  ask  this:  Did  you  have  an  op- 
portunity to  get  into  the  text  there  a  little  further 
so  that  you  could  elucidate  on  my  last  question  be- 
fore recess?  A.     Oh,  yes,  yes. 
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Q.  Then  maybe  we  can  go  back  just  for  a  mo- 
ment. What  I  am  interested  in  is  how  the  factor 
used  results  in  a  greater  [129]  value  where  you  take 
into  account  the  fact  that  the  annuitant  may  die 
within  this  period.  That  is  the  question. 

A.     You  are  referring  to  the  quarterly  factor  1 

Q.     Yes. 

A.  Well,  that  is  directly  related  to  the  question 
of  the  factor  against  which  it  is  applied.  Now,  take, 
for  instance,  if  you  had  a  life  with  an  expectancy  of 
ten  years.  Now  then,  the  life  annuity  based  on  that, 
shall  I  say  expectancy,  of  ten  years,  is  lower  in 
value  than  an  annuity  based  on  interest  alone  for 
the  same  period.  Have  you  got  that? 

Q.  Exactly.  That  was  the  conclusion  I  was  en- 
deavoring to  reach. 


A.  Therefore,  there  is  a  larger  quarterly  facto 
applicable  against  that  life  annuity  to  make  up  for 
the  fact  that  there  is  a  larger  probability  of  receiv- 
ing the  payments  in  the  early  part  of  the  annuity. 

Q.  Very  well.  I  understand  exactly  the  position  : 
you  are  taking  on  this.  Now,  let  me  ask  you  one  ' 
further  question. 

Is  an  annuity  such  as  we  have  here  for  life  worth 
more  or  less  than  a  similar  annuity  for  a  term  cer- 
tain, measured  by  the  same  person's  life  expec- 
tancy %  A.     The  life  annuity  is  always 

Q.     Assuming  quarterly  payments. 

A.  The  life  annuity — let's  assume  annual  pay- 
ments. The  life  annuity,  assuming  annual  payments, 
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is  always  less  than   [130]   the  annuity  certain  for 

the  expectancy. 

Q.  How  about  the  situation  with  quarterly  pay- 
ments ? 

A.     That  depends  on  the  rate  of  interest  involved. 

Q.  Assuming  the  same  rate  of  interest  in  both 
instances. 

A.  Also  the  age  involved.  At  age  66  the  effect  is 
greater. 

Q.  More — what  do  you  mean  by  that?  The  life 
estate  is  worth  more,  or  is  it  worth  less? 

A.  Well,  you  have  to  remember  that  the  factor 
that  you  are  using  multiplies;  whereas,  the  correct 
I  actuarial  factor  adds.  So,  the  result  is  dependent  on 
!  the  number  that  you  multiply  by. 

Q.  Obviously.  Is  it  more  or  less,  however,  with 
a  life  estate  rather  than  an  annuity  for  a  term  of 
years  in  this  instance,  at  age  66^ 

A.  At  age  66  the  factor  for  quarterly  payments 
gives  a  larger  result.  That  is,  the  true  actuarial  fac- 
tor for  quarterly  payments  derived  from  a  life  an- 
nuity is  larger  than  the  factor,  the  Commissioner's 
factor  that  you  have  there. 

Q.  In  other  words,  you  use  a  different  factor 
with  different  years,  that  is,  with  different  ages? 

A.  No.  The  factors  are  the  same,  but  the  result, 
the  final  result  is  dependent  upon  the  number  that 
you  multiply  the  factor  by  in  your  case.  [131] 

Mr.  Hurley:     I  have  no  further  questions. 
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Redirect  Examination 
By  Mr.  Taylor: 

Q.  Mr.  Waites,  the  1941  Commissioners'  Table  is 
not  used  in  determining  the  value  of  life  estates  or 
annuities  ? 

A.  I  have  never  known  it  to  be  used.  I  have 
never  used  it  myself. 

Q.     The  answer  is  "No,"  is  it?  A.     "No." 

Q.  Its  use  is  by  some  life  insurance  companies 
in  determining  rates  for  life  insurance  policies? 

A.  As  I  indicated,  they  use  their  own  tables  for 
determining  their  rates. 

Q.  This  table  is  used  by  them  in  determining 
their  reserves? 

A.  It  is  used  as  a  standard  for  reserves  and  valu- 
ations. 

The    Court :     Now    we    are    getting    repetitious, ' 
aren't   we?   I   think   the   witness   already   testified 
along  that  line.  As  I  understood  him  to  testify,  it 
was  used  in  determining  reserves. 

The  Witness:     That's  right. 

Mr.  Taylor :     I  am  simply  leading  up  to  the  point, 
meeting    some    of   the    points    which    Mr.    Hurley 
raised  in  his  examination.  I  will  try  to  keep  this  as 
succinct  as  I  can. 
By  Mr.  Taylor:  [132] 

Q.     The  1941  Commissioners'  Table  is  loaded  by 
the  insurance  companies  because  they  want  larger' 
reserves  as  a  matter  of  safety?  A.     Yes. 

Q.  And  the  1937  Standard  Annuity  Table,  the 
experience,  actual  life  experience  under  that,  has 


Commissioner  of  Internal  Revenue  145 

Testimony  of  George  Frank  Waites.) 

ieen  that  longevity  is  in  excess  of  that  estimated 

mder  that  table? 

A.     That  is  true,  for  annuitants. 

The  Court :     That  is  repetitious. 

Mr.  Taylor :     If  Your  Honor  will  bear  with  me,  I 
ust  want  to  lead  to  this  question: 
5y  Mr.  Taylor : 

Q.  So  there  is  no  loading  under  the  1937  Stand- 
,rd  Annuity  Table? 

A.  Oh,  no.  The  1937  Standard  Annuity  Table 
loesn't  have  any  loading  in  it  at  all. 

Q.  All  right  now,  Mr.  Waites,  is  there  a  connec- 
ion  between  life  expectancies  and  the  value  of  a  life 
state?  Life  expectancy  and  the  value  of  a  life  es- 
ate  ? 

A.  If  you  mean  value  of  annuity  there,  the  con- 
lection  is  that  they  are  both  derived  from  the  same 
Mortality  table. 

j  Q.     Will  you  indicate,  is  it  an  indispensable  and 
inevitable  connection? 
i  A.     Oh,  yes,  very  definitely. 

\  Q.     Will  you  indicate  just  what  that  connection 
is?  [133] 

A.     If  the  life  expectancy  increases,   very  def- 
initely the  life  annuity  also  increases. 
!  Q.     So  that  in  determining  the  valuation  of  a  life 
tnnuity  or  the  valuation  of  a  life  estate  the  life  ex- 
pectancy is  most  material  and  important? 

A.     As  a  guide  in  determining  whether  the  an- 
ility value   is   going  to   increase   or   not   between 

ables. 
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Q.  By  "life  annuity"  do  you  mean  the  same  s 
"life  estate"?  A.     Yes. 

Q.  Well,  now,  will  you  indicate  what  that  coi 
nection  is  ? 

A.     The  life  expectancy  can  be  described  in  t\* 
or  three  ways.  One  way  of  looking  at  it  is  that  i 
just  the  sum  of  the  probability  of  living,  sum  to  tr1 
end  of  the  mortality  table. 

Another  way  of  looking — its  mathematical  compi 
tation  is  as  follows:  If  you  refer  to  a  mortalii 
table,  if  you  take  the  Column  headed  "Numb< 
Living"  and  sum  that  to  the  end  of  the  table  ar 
then  divide  by  the  number  living  at  the  age,  thf 
would  give  you  your  expectancy. 

Now,  a  life  annuity  is  based  on,  as  T  indicati 
before,  the  probability  of  living,  of  being  alive 
the  end  of  each  period,  discounted  back.  That  givl 
the  present  value  of  it. 

Q.  Does  the  life  expectancy  enter  into  the  pro- 
ability  [134]  of  being  alive  at  the  end  of  each  r- 
riod?  A.     Indirectly  it  does  enter  into  it. 

Q.     What  do  you  mean  by  "indirectly"? 

A.  Well,  in  the  first  place  the  life  expectant 
may  be  viewed  as  annuity  at  a  zero  rate  of  intere . 
In  other  words,  if  you  have  had  no  interest  at  ;1 
and  if  you  had  a  payment  of  1  per  annum,  thi 
your  life  expectancy  would  give  you  the  value  f 
each  of  those  payments. 

Q.  Would  your  life  expectancy  then  be  the  saie 
as  the  life  annuity? 
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A.  It  would  be  the  same  as  the  life  annuity  if 
ou  had  applied  the  interest  factor  to  it. 

Q.  I  thought  you  said  there  was  no  interest  fac- 
or  in  it. 

A.  There  is  no  interest  factor  in  the  life  expec- 
ancy.  But  if  you  apply  the  interest  factor  to  the 
•robability  of  being  alive  at  the  end  of  each  year, 
hen  you  would  have  your  annuity. 

Q.  A  life  annuity  then  is  the  life  expectancy 
?ith  the  interest  factor  applied  thereto? 

A.     Yes,  for  each  year. 

Q.  So  that  the  life  expectancy  is  an  indispensa- 
ble part  of  the  life  annuity?  A.     Yes. 

Q.  So  that  as  the  life  expectancy  increases  the 
aluation  [135]  of  the  life  annuity  automatically 
ncreases?  A.     Oh,  very  definitely,  yes. 

Q.  And  so  that  where,  under  the  mortality  ta- 
les introduced  into  evidence,  it  would  show  an  in- 
rease  in  the  life  expectancy,  that  would  automatic- 
lly  result  in  an  increase  of  the  value  of  the  life 
state  or  of  the  life  annuity? 

A.     Oh,  very  definitely,  yes. 

Mr.  Taylor:     No  further  questions. 

Mr.  Hurley:     That  is  all. 

The  Court:     That  is  all. 
(Witness  excused.) 
i  The  Court:     Petitioner  rests? 
I  Mr.  Taylor:     Petitioner  rests. 

Mr.  Hurley:     Respondent  rests. 

I  [Endorsed] :  Filed  Apr.  12,  1948.  [136] 
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Table  XXII. 

COMBINED  EXPERIENCE  TABLE  OF 
MORTALITY 

Age  lx         dx    Expectation 

10 100,000      676     48.36 

11... 99,324      674     47.68 

12 98.650      672     47.01 


99 

65 


13 97,978  671  46. 

14 97,307  671  45.64 

15 96,636  671  44.96 

16 95,965  672  44.27 

17 95,293  673  43.58 

18 94,620  675  42.88 

19 93.945  677  42.19 

20 93,268  680  41.49 

21 92,588  683  40.79 

22 91,905  686  40.09 

23 91,219  690  39.39 

24 90,529  694  38.68 

25 89,835  698  37.98 

26 89,137  703  37.27 

27 88,434  708  36.56 

28 87,726  714  35.86 

29 87,012  720  35.15 

30 86.292  727  34.43 

31 85,565  734  33.72 

32 84,831  742  33.01 

33 84,089  750  32.30 

34 83,339  758  31.58 

35 82,581  767  30.87 

36 81,814  776  30.15 

37 81,038  785  29.44 

38 80,253  795  28.72 

39 79,458  805  28.00 

40 78,653  815  27.28 

41 77,838  826  26.56 

42 77,012  839  25.84 

43 76,173  857  25.12 
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Age            lx  dx  Expectation 

44 75,316  881  24.40 

45 74,435  909  23.69 

46 73,526  944  22.97 

47 72,582  981  22.27 

48 71,601  1,021  21.56 

49 70,580  1,063  20.87 

50 69,517  1,108  20.18 

51 68,409  1,156  19.50 

52 67,253  1,207  18.82 

53 66,046  1,261  18.16 

54 64,785  1,316  17.50 

55 63,469  1,375  16.86 

56 62,094  1,436  16.22 

57 60,658  1,497  15.59 

58 59,161  1,561  14.97 

59 57,600  1,627  14.37 

60 55,973  1,698  13.77 

61 54,275  1,770  13.18 

62 52,505  1,844  12.61 

63 50,661  1,917  12.05 

64 48,744  1,990  11.51 

65 46,754  2,061  10.97 

66 44,693  2,128  10.46 

67 42,565  2,191  9.96 

68 40,374  2,246  9.47 

69 38,128  2,291  9.00 

70 35,837  2,327  8.54 

71 33,510  2,351  8.10     V 

72 31,159  2,362  7.67 

73 28,797  2,358  7.26 

74 26,439  2,339  6.86 

75 24,100  2,303  6.48 

76 21,797  2,249  6.11 

77 19,548  2,179  5.76 

78 17,369  2,092  5.42 

79 15,277  1,987  5.09 

80 13,290  1,866  4.78 

81 11,424  1,730  4.48 

82 9,694  1,582  4.18 
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Age 

lx 

dx         Expectation 

83 

8,112 

1,427 

3.90 

84 

6,685 

1,268 

3.63 

85 

5,417 

1,111 

3.36 

86 

4,306 

958 

3.10 

87 

3,348 

811 

2.84 

88 

2,537 

673 

2.59 

89 

1,864 

545 

2.35 

90 

1,319 

427 

2.11 

91 

892 

322 

1.89 

92 

570 

231 

1.67 

93 

339 

155 

1.47 

94 

184 

95 

1.28 

95 

89 

52 

1.12 

96 

37 

24 

.99 

97 

13 

9 

.89 

98 

4 

3 

.75 

99 

p: 

ETITIC 

1 

1 

XHIBIT  N. 

.50 

)NER'S  e: 

0.4 

Appendi: 

xB 

MORTALITY 

TABLES 

American  Experience  Table 

Yearly 

Complete 

Number 

Number 

Probability 

Expectation 

\ge 

Living 

Dying 

of  Dying 

of  Life 

10 

100,000 

749 

.007490 

48.72 

11 

99,251 

746 

.007516 

48.08 

12 

98,505 

743 

.007543 

47.45 

13 

97,762 

740 

.007569 

46.80 

14 

97,022 

737 

.007596 

46.16 

15 

96,285 

735 

.007634 

45.50 

16 

95,550 

732 

.007661 

44.85 

17 

94,818 

729 

.007688 

44.19 

18 

94,089 

727 

.007727 

43.53 

19      93,362      725      .007765      42.87 
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Yearly 

Complete 

Number 

Number 

Probability 

Expectation 

Age 

Living 

Dying 

of  Dying 

of  Life 

20 

92,637 

723 

.007805 

42.20 

21 

91,914 

722 

.007855 

41.53 

22 

91,192 

721 

.007906 

40.85 

23 

90,471 

720 

.007958 

40.17 

24 

89,751 

719 

.008011 

39.49 

25 

89,032 

718 

.008065 

38.81 

26 

88,314 

718 

.008130 

38.12 

27 

87,596 

718 

.008197 

37.43 

28 

86,878 

718 

.008264 

36.73 

29 

86,160 

719 

.008345 

36.03 

30 

85,441 

720 

.008427 

35.33 

31 

84,721 

721 

.008510 

34.63 

32 

84,000 

723 

.008607 

33.92 

33 

83,227 

726 

.008718 

33.21 

34 

82,551 

729 

.008831 

32.50 

35 

81,822 

732 

.008946 

31.78 

36 

81,090 

737 

.009089 

31.07 

37 

80,353 

742 

.009234 

30.35 

38 

79,611 

749 

.009408 

29.62 

39 

78,862 

756 

.009586 

28.90 

40 

78,106 

765 

.009794 

28.18 

41 

77,341 

774  • 

.010008 

27.45 

42 

76,567 

785 

.010252 

26.72 

43 

75,782 

797 

.010517 

26.00 

44 

74,985 

812 

.010829 

25.27 

45 

74,173 

828 

.011163 

24.54 

46 

73,345 

848 

.011562 

23.81 

47 

72,497 

870 

.012000 

23.08 

48 

71,627 

896 

.012509 

22.36 

49 

70,731 

927 

.013106 

21.63 

50 

69,804 

962 

.013781 

20.91 

51 

68,842 

1,001 

.014541 

20.20 

52 

67,841 

1,044 

.015389 

19.49 

53 

66,797 

1,091 

.016333 

18.79 

54 

65,706 

1,143 

.017396 

18.09 

55 

64,563 

1,199 

.018571 

17.40 

56 

63,364 

1,260 

.019885 

16.72 

57 

62,104 

1.325 

.021335 

16.05 
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Yearly 

Complete 

Number 

Number 

Probability 

Expectation 

Age 

Living 

Dying 

of  Dying 

of  Life 

58 

60,779 

1.394 

.022936 

15.39 

59 

59,385 

1,468 

.024720 

14.74 

60 

57,917 

1,546 

.026693 

14.10 

61 

56,371 

1,628 

.028880 

13.47 

62 

54,743 

1,713 

.031292 

12.86 

63 

53,030 

1,800 

.033943 

12.26 

64 

51,230 

1.889 

.036873 

11.67 

65 

49,341 

1,980 

.040129 

11.10 

66 

47,361 

2.070 

.043707 

10.54 

67 

45,291 

2,158 

.047647 

10.00 

68 

43,133 

2.243 

.052002 

9.47 

69 

40,890 

2,321 

.056762 

8.97 

70 

38.569 

2,391 

.061993 

8.48 

71 

36,178 

2,448 

.067665 

8.00 

72 

33,730 

2,487 

.073733 

7.55 

73 

31,242 

2,505 

.080178 

7.11 

74 

28,738 

2.501 

.087028 

6.68 

75 

26,237 

2,476 

.094371 

6.27 

76 

23,761 

2,431 

.102311 

5.88 

77 

21.330 

2,369 

.111064 

5.49 

78 

18,961 

2,291 

.120827 

5.11 

79 

16,670 

2.196 

.131734 

4.74 

80 

14,474 

2,091 

.144466 

4.39 

81 

12,383 

1,964 

.158605 

4.05 

82 

10,419 

1,816 

.174297 

3.71 

83 

8,603 

1.648 

.191561 

3.39 

84 

6,955 

1,470 

.211359 

3.08 

85 

5,485 

1,292 

.235552 

2.77 

86 

4.193 

1,114 

.265681 

2.47 

87 

3,079 

933 

.303020 

2.18 

88 

2,146 

744 

.346692 

1.91 

89 

1,402 

555 

.395863 

1.66 

90 

847 

385 

.454545 

1.42 

91 

462 

246 

.532468 

1.19 

92 

216 

137 

.634259 

.98 

93 

79 

58 

.734177 

.80 

94 

21 

18 

.857143 

.64 

95 

3 

3 

1.000000 

.50 
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PETITIONER'S  EXHIBIT  No.  5 

AMERICAN  ANNUITANTS'  TABLE 
(ULTIMATE) 

Male 


Yearly 

Complete 

Number 

Number 

Probability 

Expectation 

Age 

Living 

Dying 

of  Dying 

of  Life 

25 

100,000 

431 

.00431 

41.71 

26 

99,569 

440 

.00442 

40.89 

27 

99.129 

451 

.00455 

40.07 

28 

98,678 

462 

.00468 

39.25 

29 

98,216 

474 

.00483 

38.44 

30 

97,742 

488 

.00499 

37.62 

31 

97,254 

502 

.00516 

36.81 

32 

96,752 

518 

.00535 

35.99 

33 

96,234 

534 

.00555 

35.18 

34 

95,700 

551 

.00576 

34.37 

35 

95,149 

571 

.00600 

33.57 

36 

94,578 

592 

.00626 

32.77 

37 

93,986 

615 

.00654 

31.98 

38 

93,371 

639 

.00684 

31.18 

39 

92,732 

664 

.00716 

30.40 

40 

92,068 

691 

.00751 

29.61 

41 

91,377 

722 

.00790 

28.83 

42 

90,665 

753 

.00831 

28.06 

43 

89,902 

788 

.00877 

27.29 

44 

89,114 

823 

.00924 

26.53 

45 

88,291 

863 

.00978 

25.77 

46 

87,428 

904 

.01034 

25.02 

47 

86,524 

949 

.01097 

24.27 

48 

85,575 

997 

.01165 

23.54 

49 

84,578 

1,045 

.01236 

22.81 

50 

83,533 

1.098 

.01315 

22.09 

51 

82,435 

1,154 

.01400 

21.38 

52 

81,281 

1,214 

.01493 

20.67 

53 

80,067 

1,274 

.01591 

19.98 

54 

78,793 

1,340 

.01701 

19.29 

55 

77,453 

1,407 

.01817 

18.62 

56 

76,046 

1,478 

.01944 

17.95 

154       Estate  of  Abraham  Koshland,  Etc.,  vs. 
Petitioner's  Exhibit  No.  5 — (Continued) 


Yearly 

Comple 

Number 

Number 

Probability 

Expectati 

Age 

Living 

Dying 

of  Dying 

of  Life 

57 

74,568 

1,552 

.02081 

17.30 

58 

73,016 

1,628 

.02230 

16.66 

59 

71,388 

1,706 

.02390 

16.02 

60 

69,682 

1,788 

.02566 

15.40 

61 

67,894 

1.869 

.02753 

14.80 

62 

66,025 

1,952 

.02956 

14.20 

63 

64,073 

2,035 

.03176 

13.62 

64 

62,038 

2,119 

.03415 

13.05 

65 

59,919 

2,201 

.03673 

12.49 

66 

57,718 

2,280 

.03950 

11.95 

67 

55,438 

2,356 

.04250 

11.42 

68 

53,082 

2,430 

.04577 

10.91 

69 

50,652 

2,496 

.04927 

10.41 

70 

48,156 

2,555 

.05305 

9.92 

71 

45,601 

2.607 

.05716 

9.45 

72 

42,994 

2,646 

.06155 

8.99 

73 

40,348 

2,675 

.06631 

8.55 

74 

37,673 

2,692 

.07145 

8.12 

75 

34,981 

2,693 

.07698 

7.70 

76 

32,288 

2,679 

.08296 

7.30 

77 

29,609 

2,645 

.08933 

6.92 

78 

26,964 

2,595 

.09625 

6.55 

79 

24,369 

2,527 

.10370 

6.19 

80 

21,842 

2,439 

.11165 

5.85 

81 

19,403 

2,333 

.12023 

5.52 

82 

17,070 

2,209 

.12939 

5.21 

83 

14,861 

2,069 

.13925 

4.91 

84 

12,792 

1,917 

.14985 

4.63 

85 

10,875 

1,752 

.16112 

4.35 

86 

9,123 

1,580 

.17322 

4.09 

87 

7,543 

1,403 

.18606 

3.85 

88 

6,140 

1,227 

.19977 

3.61 

89 

4,913 

1,051 

.21445 

3.39 

90 

3,859 

888 

.23004 

3.17 

91 

2.971 

733 

.24675 

2.97 

92 

2,238 

591 

.26397 

2.78 

93 

1,647 

466 

.28272 

2.60 

94 

1,181 

357 

.30207 

2.43 
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Petitioner's  Exhibit  No.  5 — (Continued) 


Yearly 

Complete 

Number 

Number 

Probability 

Expectation 

Age 

Living 

Dying 

of  Dying 

of  Life 

95 

824 

266 

.32306 

2.27 

96 

558 

192 

.34426 

2.12 

97 

366 

134 

.36667 

1.97 

98 

232 

91 

.39035 

1.81 

99 

141 

59 

.41727 

1.66 

100 

82 

37 

.45679 

1.50 

101 

45 

23 

.50000 

1.32 

102 

22 

12 

.54545 

1.18 

103 

10 

6 

.60000 

1.00 

104 

4 

3 

.75000 

.75 

105 

.1 

1 

1.00000 

.50 

PETITIONER'S  EXHIBIT  No.  6 


COMBINED  ANNUITY  TABLE 


Yearly 

Complete 

— A 

ge 

Number 

Number 

Probability 

Expectation 

ale 

Female 

Living 

Dying 

of  Dying 

of  Life 

L0 

14 

100,000 

153 

.00153 

58.10 

LI 

15 

99,847 

157 

.00157 

57.19 

L2 

16 

99,690 

161 

.00162 

56.28 

13 

17 

99,529 

164 

.00165 

55.37 

L4 

18 

99,365 

168 

.00169 

54.46 

15 

19 

99,197 

173 

.00174 

53.55 

16 

20 

90,024 

177 

.00179 

52.64 

17 

21 

98,847 

183 

.00185 

51.74 

18 

22 

98,664 

188 

.00191 

50.83 

19 

23 

98,476 

194 

.00197 

49.93 

20 

24 

98,282 

201 

.00205 

49.02 

n 

25 

98,081 

207 

.00211 

48.12 

22 

26 

97,874 

210 

.00215 

47.22 

23 

27 

97,664 

213 

.00218 

46.32 

24 

28 

97,451 

214 

.00220 

45.42 

25 

29 

97,237 

216 

.00222 

44.52 

26 

30 

97,021 

216 

.00223 

43.62 

27 

31 

96,805 

217 

.00224 

42.72 

156        Estate  of  Abraham  Koshland,  Etc.,  vs. 
Petitioner's  Exhibit  No.  6 — (Continued) 


Yearly 

Complete 

Age 

Number 

Number 

Probability 

Expectatio 

Male 

Female 

Living 

Dying 

of  Dying 

of  Life 

28 

32 

96,588 

219 

.00227 

41.81 

29 

33 

96.369 

223 

.00231 

40.91 

30 

34 

96,146 

227 

.00236 

40.00 

31 

35 

95.919 

234 

.00244 

39.09 

32 

36 

95,685 

244 

.00255 

38.19 

33 

37 

95,441 

257 

.00269 

37.28 

34 

38 

95,184 

274 

.00288 

36.28 

35 

39 

94,910 

294 

.00310 

35.49 

36 

40 

94.616 

318 

.00336 

34.60 

37 

41 

94,298 

343 

.00364 

33.71  1 

33 

42 

93,955 

371 

.00395 

32.83 

39 

43 

93,584 

401 

.00428 

31.96 

40 

44 

93,183 

432 

.00464 

31.10; 

41 

45 

92.751 

467 

.00503 

30.24  ] 

42 

46 

92,284 

503 

.00545 

29.39 

43 

47 

91,781 

542 

.00590 

28.55 

44 

48 

91,239 

583 

.00639 

27.71 1 

45 

49 

90,656 

628 

.00693 

26.89 

46 

50 

90,028 

676 

.00751 

26.07 

47 

51 

89,352 

727 

.00814 

25.27' 

48 

52 

88,625 

782 

.00882 

24.47 

49 

53 

87,843 

839 

.00955 

23.68 

50 

54 

84,004 

900 

.01035 

22.91 

51 

55 

86,104 

965 

.01121 

22.14 

52 

56 

85,139 

1,034 

.01215 

21.39 

53 

57 

84,105 

1,107 

.01316 

20.64 

54 

58 

82,998 

1,184 

.01426 

19.91 

55 

59 

81,814 

1,264 

.01545 

19.19 

56 

60 

80,550 

1,348 

.01673 

18.49 

57 

61 

79,202 

1.435 

.01812 

17.79 

58 

62 

77.767 

1,527 

.01963 

17.11 

59 

63 

76,240 

1,621 

.02126 

16.44 

60 

64 

74,619 

1,718 

.02302 

15.79 

61 

65 

72,901 

1,817 

.02493 

15.15 

62 

66 

71,084 

1.919 

.02700 

14.52 

63 

67 

69,165 

2.022 

.02923 

13.91 

64 

68 

67,143 

2,124 

.03164 

13.32 
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Petitioner's  Exhibit  No.  fr- 

—(Continued) 

Yearly 

Complete 

i 

ige 

Number 

Number 

Probability 

Expectation 

Male 

Female 

Living 

Dying 

of  Dying 

of  Life 

65 

69 

65,019 

2,227 

.03425 

12.74 

66 

70 

62,792 

2,328 

.03707 

12.17 

67 

71 

60,464 

2,426 

.04012 

11.62 

68 

72 

58,038 

2,519 

.04341 

11.08 

69 

73 

55,519 

2,608 

.04697 

10.56 

70 

74 

52,911 

2,688 

.05081 

10.06 

71 

75 

50,223 

2,760 

.05495 

9.57 

72 

76 

47,463 

2,821 

.05943 

9.10 

73 

77 

44,642 

2,868 

.06425 

8.64 

74 

78 

41,774 

2,901 

.06945 

8.20 

75 

79 

38,873 

2,918 

.07506 

7.78 

76 

80 

35.955 

2,916 

.08109 

7.37 

77 

81 

33,039 

2,894 

.08759 

6.97 

78 

82 

30,145 

2,851 

.09458 

6.60 

79 

83 

27,294 

2,787 

.10210 

6.23 

80 

84 

24,507 

2,700 

.11018 

5.88 

81 

85 

21.807 

2.592 

.11886 

5.55 

82 

86 

19.215 

2.^63 

.12817 

5.23 

83 

87 

16,752 

2,314 

.13814 

4.93 

84 

88 

14,438 

2,149 

.14883 

4.64 

85 

89 

12.289 

1,970 

.16027 

4.36 

86 

90 

10,319 

1,780 

.17249 

4.10 

87 

91 

8,539 

1,584 

.18553 

3.85 

nn 

OO 

92 

6,955 

1,387 

.19944 

3.61 

89 

93 

5.568 

1,193 

.21425 

3.39 

90 

94 

4,375 

1,006 

.22999 

3.18 

91 

95 

3,369 

831 

.24669 

2.97 

92 

96 

2,538 

671 

.26439 

2.79 

93 

97 

1,867 

529 

.28310 

2.61 

94 

98 

1,338 

405 

.30285 

2.44 

95 

99 

933 

302 

.32364 

2.28 

96 

100 

631 

218 

.34548 

2.13 

97 

101 

413 

152 

.36835 

2.00 

98 

102 

261 

102 

.39225 

1.87 

99 

103 

159 

66 

.41712 

1.75 

100 

104 

93 

41 

.44294 

1.63 

101 

105 

52 

24 

.46963 

1.52 

102 

106 

28 

14 

.49712 

1.39 

158       Estate  of  Abraham  Koshland,  Etc.,  vs. 


Petitioner's  Exhibit  No.  6- 

—(Continued) 

Age 

Male    Female 

Number 
Living 

Number 
Dying 

Yearly 

Probability 

of  Dying 

Complete 
Expectation 
of  Life 

103  107 

104  108 

105  109 

106  110 

14 

7 
3 

1 

7 
4 
2 
1 

.52613 

.55409 

.58331 

1.00000 

1.29 

1.07 

.83 

.50 

PETITIONER'S  EXHIBIT  No.  7 


1937  STANDARD  ANNUITY  TABLE 


Yearly 

Complete 

Age 

Number 

Number 

Probability 

Expectation 

Male 

Female 

Living 

Dying 

of  Dying 

of  Life 

5 

10 

1,000,000 

1,234 

.001234 

65.08 

6 

11 

998,766 

1,241 

.001243 

64.16 

7 

12 

997,525 

1,247 

.001250 

63.24 

8 

13 

996,278 

1,250 

.001255 

62.32 

9 

14 

995,028 

1,250 

.001256 

61.40 

10 

15 

993,778 

1.249 

.001257 

60.48 

11 

16 

992,529 

1,247 

.001257 

59.55 

12 

17 

991,282 

1,246 

.001257 

58.63 

13 

18 

990,036 

1,244 

.001257 

57.70 

14 

19 

988,792 

1.245 

.001259 

56.77 

15 

20 

987,547 

1,246 

.001262 

55.84 

16 

21 

986,301 

1,250 

.001267 

54.91 

17 

22 

985,051 

1,258 

.001277 

53.98 

18 

23 

983,793 

1.269 

.001290 

53.05 

19 

24 

982,524 

1,285 

.001308 

52.12 

20 

25 

981,239 

1,306 

.001331 

51.18 

21 

26 

979,933 

1,333 

.001360 

50.25 

22 

27 

978,600 

1,368 

.001398 

49.32 

23 

28 

977.232 

1,409 

.001442 

48.39 

24 

29 

975,823 

1,460 

.001496 

47.46 

25 

30 

974,363 

1,521 

.001561 

46.53 

26 

31 

972,842 

1,590 

.001634 

45.60 

27 

32 

971,252 

1,672 

.001721 

44.67 

28 

33 

969,580 

1,767 

.001822 

43.75 
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Petitioner's  Exhibit  No.  7- 

—(Continued) 

\  early 

Complete 

^ge 

Number 

Number 

Probability 

Expectation 

Male 

Female 

Living 

Dying 

of  Dying 

of  Life 

29 

34 

967,813 

1,874 

.001936 

42.83 

30 

35 

965,939 

1,995 

.002065 

41.91 

31 

36 

963,944 

2,132 

.002212 

41.00 

32 

37 

961,812 

2,286 

.002377 

40.19 

33 

38 

959,526 

2,458 

.002562 

39.18 

34 

39 

957,068 

2,644 

.002763 

38.28 

35 

40 

954,424 

2,845 

.002981 

37.38 

36 

41 

951,579 

3,060 

.003216 

36.49 

37 

42 

948,519 

3,291 

.003470 

35.61 

38 

43 

945,228 

3,537 

.003742 

34.73 

39 

44 

941,691 

3,802 

.004037 

33.86 

40 

45 

937,889 

4,085 

.004356 

33.00 

41 

46 

933,804 

4,388 

.004699 

32.14 

42 

47 

929,416 

4,710 

.005058 

31.29 

43 

48 

924,706 

5,056 

.005468 

30.44 

44 

49 

919,650 

5,424 

.005898 

29.61 

45 

50 

914,226 

5,816 

.006362 

28.78 

46 

51 

908,410 

6,234 

.006863 

27.96 

47 

52 

902,176 

6,679 

.007403 

27.15 

48 

53 

895,497 

7,149 

.007983 

26.35 

49 

54 

888,348 

7,651 

.008613 

25.56 

50 

55 

880,697 

8,180 

.009288 

24.78 

51 

56 

872,517 

8,741 

.010018 

24.01 

52 

57 

863,776 

9,333 

.010805 

23.24 

53 

58 

854,443 

9,957 

.011653 

22.49 

54 

59 

844,486 

10,612 

.012566 

21.75 

55 

60 

833,874 

11,302 

.013554 

21.02 

56 

61 

822,572 

12,021 

.014614 

20.30 

57 

62 

810,551 

12,774 

.015760 

19.60 

58 

63 

797,777 

13,556 

.016992 

18.90 

59 

64 

784,221 

14,368 

.018321 

18.22 

60 

65 

769,853 

15,207 

.019753 

17.55 

61 

66 

754,646 

16,072 

.021297 

16.90 

62 

67 

738,574 

16,956 

.022958 

16.25 

63 

68 

721,618 

17,859 

.024749 

15.62 

64 

69 

703,759 

18,773 

.026675 

15.01 

65 

70 

684,986 

19,694 

.028751 

14.40 

160       Estate  of  Abraham  KosJUand,  Etc.j  vs. 
Petitioner's  Exhibit  No.  7 — (Continued) 


Yearly 

Complete 

A 

Lge— 

Number 

Number 

Probability 

Expectation 

Male 

Female 

Living 

Dying 

of  Dying 

of  Life 

66 

71 

666,292 

20,615 

.030986 

13.81 

67 

72 

644,677 

21,526 

.033390 

13.24 

68 

73 

623,151 

22,420 

.035978 

12.68 

69 

74 

600,731 

23,286 

.038763 

12.14 

70 

75 

577,445 

24,113 

.041758 

11.60 

71 

76 

553,332 

24,889 

.044980 

11.09 

72 

77 

528,443 

25,600 

.048444 

10.59 

73 

78 

502,843 

26,232 

.052167 

10.10 

74 

79 

476,611 

26,770 

.056167 

9.63 

75 

80 

449,841 

27,199 

.060464 

9.17 

76 

81 

422,642 

27.506 

.065081 

8.73 

77 

82 

395,136 

27,672 

.070032 

8.30 

78 

83 

367,464 

27,688 

.075349 

7.89 

79 

84 

339,776 

27,539 

.081050 

7.49 

80 

85 

312,237 

27,215 

.087161 

7.11 

81 

86 

285,022 

26,709 

.093709 

6.74 

82 

87 

258,313 

26,018 

.100723 

6.39 

83 

88 

232.295 

25,141 

.108229 

6.05 

84 

89 

207,154 

24,083 

.116257 

5.72 

85 

90 

183,071 

22.854 

.124837 

5.41 

86 

91 

160,217 

21,469 

.134000 

5.11 

87 

92 

138,748 

19.950 

.143786 

4.82 

88 

93 

118,798 

18,320 

.154211 

4.54 

89 

94 

100,478 

16.611 

.165320 

4.28 

90 

95 

83,867 

14,856 

.177138 

4.03 

91 

96 

69.011 

13,092 

.189709 

3.79 

92 

97 

55,919 

11,355 

.203062 

3.56 

93 

98 

44,564 

9,680 

.217216 

3.34 

94 

99 

34,884 

8.100 

.232198 

3.13 

95 

100 

26,784 

6,644 

.248059 

2.92 

96 

101 

20,140 

5,333 

.264796 

2.72 

97 

102 

14,807 

4,198 

.283515 

2.52 

98 

103 

10,609 

3,244 

.305778 

2.32 

99 

104 

7,365 

2,244 

.331840 

2.12 

100 

105 

4,921 

1,782 

.362122 

1.93 

101 

106 

3,139 

1,248 

.397579 

1.74 

102 

107 

1,891 

830 

.438921 

1.55 
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Petitioner's  Exhibit  No.  7 — (Continued) 


Yearly 

Complete 

Age 

Number 

Number 

Probability 

Expectation 

Vlale    Female 

Living 

Dying 

of  Dying 

of  Life 

103       108 

1,061 

517 

.487276 

1.37 

104       109 

544 

295 

.542279 

1.20 

105       110 

249 

152 

.610442 

1.04 

106       111 

97 

67 

.690722 

.88 

107       112 

30 

24 

.800000 

.73 

108       113 

6 

5 

.833333 

.67 

109       114 

1 

1 

1.000000 

.50 

110       115 

0 

PETITIONER'S  EXHIBIT  No.  8 


Complete  Expectancies  of  Life  Under  Certain 
Standard  Mortality  Tables,  for  Various  Ages 


Mortality  Table  40 

Combined  Experience  of  Actuaries'. .27.28 

Lmerican  Experience  28.18 

ns.  Com.  1941  Table 

American  Annuitants'  29.61 

Combined  Annuity — 

Male 31.10 

Female 34.60 

937  Standard  Annuity — 

Male 33.00 

Female 37.38 


-Ages- 


50 
20.18 
20.91 


22.91 
26.07 

24.78 
28.78 


60 

13.77 
14.10 


22.09       15.40 


15.79 
18.49 

17.55 
21.02 


66 

10.46 
10.54 
11.01 
11.95 

12.17 
14.52 

13.81 
16.90 
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PETITIONER'S  EXHIBIT  No.  9 


Present  Values  under  Various  Mortality  Tables  of 
an  Annuity  of  $1.00  per  annum  Payable  for  the 
Lifetime  of  an  Annuitant  age  66  at  the  Com- 
mencement of  the  Annuity,  Assuming  4%  Com- 
pound Interest. 

(Discounting  Future  Payments  Upon  the  Basis  of 
Compound  Interest  at  the  Rate  of  4%  a  Year.) 

Annual  Payments,     Quarterly  Payments, 
first  payment  at  first  payment  at 

Mortality  Table  end  of  first  year       end  of  first  quarter 

Combined  Experience 

or  Actuaries  7.525  7.900 

American  Experience  7.616  7.991 

American  Annuitants'  8.387  8.762 

Combined  Annuity — 

Male 8.526  8.901 

Female 9.815  10.190 

1937  Standard  Annuity — 

Male 9.411  9.786 

Female 10.974  11.349 

The  actuarial  factor  for  quarterly  payments  is  i 
.375.  The  values  for  quarterly  payments  have  been 
obtained  by  adding  this  factor  to  the  values  for  an- 
nual payments. 
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PETITIONER'S  EXHIBIT  No.  11 

Present  Values  of  Annuities  Payable  for  the  Life- 
time of  an  Annuitant  Age  66  at  the  Commence- 
ment of  the  Annuity,  under  Various  Mortality 
Tables  with  4%  Compound  Interest. 

(Discounting  Future  Payments  Upon  the  Basis  of 
Compound  Interest  at  the  Rate  of  4%  a  Year.) 

Payments  made  annually,  First  Payment  at  the 
End  of  First  Year 

Amount  of  Annuity $     9,260.99  $  15,000.00 

Mortality  Table 

Combined  Experience  or  Actuaries 69.688.95  112,875.00 

American  Experience  70.531.70  114,240.00 

American  Annuitants*  77,671.92  125,805.00 

Combined  Annuity — 

Male 78,959.20  127,890.00 

Female  90,896.62  147,225.00 

1937  Standard  Annuity — 

Male 87,155.18  141,165.00 

Female  101,630.10  164,610.00 

Payments  made  quarterly,  First  Payment  at  the 
End  of  First  Quarter 

Amount  of  Annuity $     9,260.99  $  15,000.00 

Mortality  Table 

Combined  Experience  or  Actuaries 73.161.82  118,500.00 

American  Experience  74,004.57  119,865.00 

American  Annuitants' 81,144.79  131.430.00 

Combined  Annuity — 

Male 82,432.07  133,515.00 

Female  94,369.49  152.850.00 

1937  Standard  Annuity- 
Male  90,628.05  146,790.00 

Female  105,102.98  170.235.00 
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[Endorsed] :  No.  12228.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  Abrahai 
Koshland,  Deceased,  Jesse  Koshland,  Executor,  Pe- 
titioner, vs.  Commissioner  of  Internal  Revenue,  Re- 
spondent. Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States. 

Filed  April  19,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12,228 

ESTATE  OF  ABRAHAM  KOSHLAND,  Deceased, 
JESSE  KOSHLAND,  Executor, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  THE  PORTIONS  OF  THE 
RECORD  TO  BE  PRINTED 

Comes  now  the  petitioner  above  named  by  its  at- 
torneys of  record  and  designates  the  following  por- 
tions of  the  record  as  the  only  portions  material  to 
the  consideration  of  the  petition  for  review  and  re- 
quests that  only  such  designated  portions  be  printed : 

1.    Docket  entries.  (Document  No.  1.) 
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2.  Pleadings : 

(a)  Amended  petition.  (Document  No.  11.) 

(b)  Notice  of  deficiency  attached  to  the  original 
petition  as  Exhibit  A  and  referred  to  in  the  amended 
petition.  (Portion  of  Document  No.  2.) 

(c)  Declaration  of  Trust  dated  December  26, 
1922,  attached  to  the  original  petition  as  Exhibit  B 
and  referred  to  in  the  amended  petition.  (Portion  of 
Document  No.  2.) 

(d)  Amended  to  said  Declaration  of  Trust  en- 
titled "Memorandum  of  Declaration  of  Trust"  dated 
December  26,  1923,  attached  to  the  original  petition 
as  Exhibit  C  and  referred  to  in  said  amended  peti- 
tion. (Portion  of  Document  No.  2.) 

(e)  Answer  to  amended  petition.  (Document  No. 
12.) 

3.  Stipulation  of  Facts  filed  with  the  Tax  Court  at 
the  hearing  on  March  23,  1948,  (Official  Report  of 
Proceedings  at  the  Hearing,  pp  17-18),  except  that 
there  shall  be  excluded  and  not  made  a  part  of  the 
printed  record,  the  estate  tax  return,  Exhibit  A(l), 
of  said  Stipulation  of  Facts  and  the  claim  for  re- 
fund, Exhibit  D,  of  said  Stipulation  of  Facts.  (Por- 
tion of  Document  No.  9.) 

4.  Motion  to  Amend  Record  and  Stipulation  of 
Facts  attached  thereto  filed  with  the  Tax  Court  on 
May  5, 1948.  (Document  No.  15.) 

5.  Findings  of  fact  and  opinion  of  The  Tax  Court 
of  the  United  States  (11  Tax  Court  No.  109).  (Docu- 
ment No.  22.) 

6.  Decision  of  The  Tax  Court  of  the  United 
States.  (Document  No.  28.) 


' 
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7.  Petition  for  Review.  (Document  No.  29.) 

8.  Notice  of  Filing  Petition  for  Review.  (Docu 
ment  No.  31.) 

9.  Designation  of  Contents  of  Record  on  Review. 
(Document  No.  32.) 

10.  Notice  of  Filing  Designation  of  Contents  of 
Record  on  Review.  (Document  No.  33.) 

11.  Statement  of  Points  to  be  Relied  on  Upon 
Review.  (Document  No.  30.) 

12.  Notice  of  Filing  Statement  of  Points  to  be  Re- 
lied on  Upon  Review.  (Document  No.  34.) 

13.  The  following  exhibits  introduced  in  evidence 
at  the  hearing  before  the  Tax  Court:  (Portions  of 
Document  No.  10). 

(a)  Petitioner's  Exhibit  3 — Actuaries'  or  Com 
bined  Experience  Table  of  Mortality. 

(b)  Petitioner's  Exhibit  4 —  American  Experi 
ence  Table  of  Mortality. 

(c)  Petitioner's  Exhibit  5  —  American  Annui- 
tants' Table,  Ultimate  Male. 

(d)  Petitioner's  Exhibit  6 — Combined  Annuity 
Mortality  Table. 

(e)  Petitioner's  Exhibit  7—1937  Standard  An- 
nuity Mortality  Table. 

(f)  Petitioner's  Exhibit  8— Table  entitled  ''Com- 
plete Expectancies  of  Life  Under  Certain  Standard 
Mortality  Tables,  for  Various  Ages." 

(g)  Petitioner's  Exhibit  9— Table  entitled  "Pres- 
ent Values  Under  Various  Mortality  Tables  of  an 
Annuity  of  $1  per  annum  Payable  for  the  Lifetime 
of  an  Annuitant  Age  66  at  the  Commencement  oi 
the  Annuity,  Assuming  4%  Compound  Interest." 
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(h)  Petitioner's  Exhibit  10— Pages  128  and  129 
of  Life  Contingencies  by  Spurgeon. 

(i)  Petitioner's  Exhibit  11  —  Table  entitled 
"Present  Values  of  Annuities  Payable  for  the  Life- 
time of  an  Annuitant  Age  66  of  the  Commencement 
of  the  Annuity,  under  Various  Mortality  Tables 
with  4%  Compound  Interest." 

14.  The  following  portions  of  the  testimony  of- 
fered at  the  hearing  of  the  case  before  the  Tax  Court : 
((portions  of  Document  No.  14). 

(a)  Commencing  with  the  words  "The  Court" 
on  page  2  of  the  Official  Report  of  Proceedings  and 
ending  with  "Mr.  Hurley:  A.  J.  Hurley  for  the  Re- 
spondent. Ready,  Your  Honor,"  on  said  page. 

(b)  Commencing  with  the  words  "Lambert  B. 
Coblentz  called  as  a  witness  for  and  on  behalf  of  the 
petitioner  .  .  ."  at  the  bottom  of  page  18  of  the  Of- 
ficial Report  of  Proceedings  and  ending  with  the  fol- 
lowing question  and  answer  on  page  21: 

"Q.  So  far  as  you  know,  she  is  still  in  good 
health?  A.     As  far  as  I  know." 

(c)  Commencing  on  page  45  of  the  Official  Re- 
port with  the  words  "Mr.  Taylor:  It  is  hereby  stipu- 
lated between  counsel,  subject  to  the  objection  by  the 
Respondent ..."  and  ending  with  the  words  "I  think 
[he  objection  is  evident"  on  the  first  line  of  page  46, 
;md  then  taking  the  following  sentence  on  page  46, 
i'The  Court:  The  Respondent's  objection  is  taken 
mder  advisement. ' ' 

(d)  Commencing  on  page  46  of  the  Official  Re- 
port with  the  words  "Mr.  Taylor:  Mr.  Waites,  will 
jfou  take  the  stand,  please"  through  the  answer  on 
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page  49  ending  with  the  words  "compound  interesi 
tables." 

(e)  Commencing  on  page  49  of  the  Official  Re 
port  with  the  question  by  Mr.  Taylor  "  Q :  What  doet 
your  work  as  a  consulting  actuary  consist  of"  anc 
going  through  the  question  and  answer  on  page  8! 
"Q:  So  the  correct  value  is  actually  $170,236.95,  th 
correct  value  of  the  life  estate?  A:  Yes." 

(f)  Commencing  at  the  top  of  page  90  of  thi 
Official  Report  with  "Q:  Now  in  some  of  the  exhibit 
which  have  geen  introduced  into  evidence  which  yoi 
have  prepared  ..."  and  continuing  through  th 
words  on  page  136  "Mr.  Hurley:  Respondent  rests/ 

15.  Certificate  and  Seal  of  the  Clerk  of  The  Ta; 
Court  of  the  United  States.  (Following  Documer 
No.  34.) 

16.  This  Designation  of  the  Portions  of  the  Re( 
ord  to  be  Printed. 

17.  Notice  of  Filing  of  the  Designation  of  th 
Portions  of  the  Record  to  be  Printed. 

Dated  May  10,  1949. 

/s/  SAMUEL  TAYLOR, 
/s/  EDGAR  SINTON, 

Counsel  for  Petitioner. 

[Endorsed] :  Filed  May  11,  1949.  Paul  P.  O'Briei 
Clerk. 
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No.  12228 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Estate  of  Abraham  Koshland,  Deceased, 
Jesse  Koshland,  Executor, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


Brief  for  Petitioner 


OPINION  BELOW 

The  only  previous  opinion  is  that  of  the  Tax  Court 
pomulgated  November  30,  1948  (R.  36-57)  which  is  re- 
prted  in  11  T.C.  904. 

JURISDICTION 

The  petition  for  review  (R.  58-61)  involves  a  deficiency 
ii.  federal  estate  tax  determined  by  the  Commissioner  of 
I;ernal  Revenue  against  the  estate  of  the  decedent,  Abra- 
ton  Koshland,  who  died  on  April  15,  1944.  On  April  7, 
1|17,  the  Commissioner  mailed  to  the  decedent's  estate 
ad  to  Jesse  Koshland,  the  Executor,   a  notice   of  defi- 


2 
ciency  in  estate  tax  in  the  amount  of  $49,062.25  (R.  11-11 
Within  ninety  days  thereafter  and  on  May  5,  1947  (Doer 
Entries  R.  1)  the  petitioner  filed  a  petition  with  The  1] 
Court  of  the  United  States  for  a  re-determination  of  si[l 
deficiency  under  the  provisions  of  Section  871(a)  of 
Internal  Revenue  Code.  On  March  23,  1948,  an  amende 
petition  was  filed  (R.  4-10),  and  an  answer  thereto  vu 
filed  by  the  respondent  (R.  27-29).  The  decision  of  I 
Tax  Court  determining  that  there  was  a  deficiency  p 
estate  tax  in  the  amount  of  $33,119.49  was  entered  n 
February  25,  1949  (R.  57-58).  The  proceeding  is  brou|i 
to  this  Court  by  the  Petition  for  Review  which  was  £*< 
on  March  21,  1949  (R.  58-61)  under  the  provisions) 
Internal  Revenue  Code  sections  1141  and  1142. 

STATEMENT  OF  THE  CASE 

On  December  26,  1922,  the  decedent,  Abraham  Kdl 
land,  created  a  trust  (R.  15-24)  which  he  amended  in  wi 
not  material  to  this  petition  for  review  by  an  amendmi 
executed  on  December  26,  1923  (R.  25-27).  The  trust  \o 
vided  that  its  income  should  be  paid  to  his  wife,  Est  1< 
W.  Koshland,  for  life  "semiannually,  quarterly  or  ofiiji 
er"  (R.  19)  and  provided  for  certain  remainders  o?i 
upon  the  death  of  the  wife.  Abraham  Koshland  died)i 
April  15,  1944  (R.  38).  At  the  time  of  his  death  he  4 
75  years  and  his  wife  was  66  years  of  age  (R.  38).  ri< 
Tax  Court  found  that  at  the  time  of  his  death,  as  well  is 
at  the  time  of  the  Tax  Court  hearing  (March  23,  19' ) 
the  decedent's  wife  was  in  good  health  and  that  her  m 
sonal  physician  expected  her  to  live  out  her  normal  ft 
expectancy  (R.  44). 
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Before  the  Tax  Court,  the  petitioner  and  the  respondent 
^re  in  dispute  as  to  whether  the  remainder  interest  in 
rte  trust  as  amended  should  be  included  in  the  gross 
dtate.  The  Tax  Court  decided  this  issue  for  the  respond- 
ed and  petitioner  has  accepted  its  decision  thereon.  At 
te  trial,  petitioner  and  respondent  were  also  in  contro- 
^rsv  as  to  whether  the  value  of  Estelle  W.  Koshland's 
|e  estate  should  be  determined  upon  the  basis  of  an 
rnual  income  of  $15,000  as  petitioner  contended,  or 
£,260.99  as  respondent  claimed  in  his  notice  of  deficiency 
K.  11-15).  Respondent  conceded  in  his  brief  that  the 
\lue  should  be  determined  upon  the  basis  of  an  annual 
borne  of  $15,000,  and  the  Tax  Court  so  found  (R.  44) 
id  determined  the  value  of  the  life  estate  accordingly. 
The  respondent  conceded  in  his  notice  of  deficiency  (R. 
]-15)  that  the  value  of  the  life  estate  of  Estelle  W. 
bshland  should  be  excluded  from  the  gross  estate.  The 
sjle  issues  remaining  in  controversy  pertain  to  the  man- 
i!r  of  valuing  said  life  estate.  The  respondent  has  valued 
i  upon  the  basis  of  the  Actuaries'  or  Combined  Expe- 
rmce  Mortality  Table  which  was  published  in  1843  and 
uich  was  based  upon  the  experience  of  seventeen  British 
l'e  insurance  companies  over  the  period  1762  to  1837, 
fd  the  general  use  of  which  was  discontinued  well  prior 
t  1900  (R.  45,  78,  Pet.  Ex.  3,  R.  148-150).* 

*This  table  is  sometimes  referred  to  in  the  record  as  "Actu- 
aes'  or  Combined  Experience  Table  of  Mortality"  and  some- 
tiies  as  "Combined  Experience  Table  of  Mortality."  The  1937 
Wdard  Annuity  Table  of  Mortality  (Pet.  Ex.  7,  R.  158-161, 
?-90)  is  sometimes  referred  to  as  the  "1937  Standard  Annuity 
Tible." 
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The  Commissioner  valued  Mrs.  Koshland's  life  est  e 

in  accordance  with  his  regulations.  Treasury  Regulati*  s 

105,  section  81.10(i)(3)  provides: 

"All  other  future  payments  [other  than  the  va  e 
of  an  annuity  contract  issued  by  a  company  regulay 
engaged  in  the  selling  of  such  contracts]  are  to  e 
discounted  upon  the  basis  of  compound  interest  it 
the  rate  of  4  per  cent  a  year.  If  the  time  of  paymit 
or  of  payments  is  dependent  upon  the  continuatn 
of,  or  upon  the  termination  of  a  life  or  of  lives,  e 
Actuaries'  or  Combined  Experience  Table  of  Ml 
tality,  as  extended,  and  established  actuarial  pn- 
ciples  are  to  be  used  in  the  computation  of  the  pis- 
ent  worth.  For  the  purpose  of  the  computation  I 
age  of  a  person  is  to  be  taken  as  the  age  of  t  it 
person  at  his  nearest  birthday.  Table  A,  a  part  >f 
this  section,  gives  factors  applicable  to  a  case  n 
which  only  one  life  is  involved.  *  *  *" 

Under  Table  A  (see  Appendix)  the  annuity  or  presit 
value  of  $1.00  due  at  the  end  of  each  year  during  the  !e 
of  a  person  age  66,  Mrs.  Koshland's  age  at  her  husban's 
death,  is  $7.52476. 

Treasury  Regulations  105,  section  81.10 (i) (6)  provide: 
"In  the  case  of  an  annuity  under  which  the  dee- 
dent  was  entitled  to  receive  during  the  life  of  anottf 
payments  at  the  end  of  each  semiannual,  quarte  f, 
or  monthly  period,  the  value  of  the  annuity  is  toe 
determined  by  multiplying  the  aggregate  amount  :o 
be  paid  within  a  year  by  the  figure  in  column  2)f 
Table  A  opposite  the  number  of  years  in  colum:  1 
nearest  the  actual  age  of  the  person  whose  life  ins- 
ures the  duration  of  the  annuity,  and  then  multi}f- 
ing  the  product  by  1.01820  for  monthly  payments,  >y 
1.01488  for  quarterly  payments,  or  by  1.00990  >r 
semiannual  payments." 
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Mrs.  Koshland  being  entitled  to  payment  of  the  income 
Quarterly  or  more  often,"  the  Commissioner  used  the 
jctor  1.01488  (Notice  of  Deficiency,  R.  11-15  at  14). 

|The  petitioner  contended  that  the  Actuaries'  or  Com- 
iiied  Experience  Table  of  Mortality  was  obsolete  and 
fat  the  Commissioner  used  an  erroneous  quarterly  fac- 
ir.  He  further  contended  that  the  life  estate  should  be 
lined  upon  the  basis  of  the  1937  Standard  Annuity  Mor- 
ality Table  (Pet.  Ex.  7,  R.  158-161,  88-90)  and  upon  a 
(!>arterly  factor  of  .375  to  be  added  to  the  factor  under 
Sid  1937  table  for  annual  payments.  The  life  estate  so 
dtermined  would  have  a  value  of  $170,236.95  (Pet.  Ex.  11, 
1165,105)  and  the  remainder  a  value  of  $61,287.69.* 

The  Commissioner  valued  the  life  estate  on  the  basis  of 
H  annual  income  of  $9,260.99  and  found  a  value  of  $70,- 
73.67  (Notice  of  Deficiency,  R.  11-15  at  14).  The  Tax 
Ourt  applied  the  Commissioner's  Table  A  factor  and 
h  quarterly  factor  to  an  annual  income  of  $15,000  and 
fund  a  value  for  the  life  estate  of  $114,550.93.  Subtract- 
%  this  amount  from  $231,524.64,  the  stipulated  fair  mar- 
lit  value  of  the  trust  estate  as  of  the  date  of  the  dece- 
cnt's  death  (R.  45),  the  Court  found  a  value  for  the 
Anainder  of  $116,973.71  (R.  47). 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

1.  The  Tax  Court  erred  in  view  of  the  uncontradicted 
tidence  in  failing  to  value  the  life  estate  of  Estelle  W. 
Ibshland  on  the  basis  of  the  1937  Standard  Annuity  Mor- 

tiity  Table. 



^Petitioner's  Exhibit  11  shows  a  value  of  $170,235.00,  but  the 
(|-rect  value  is  $170;236.95  as  is  explained  on  R.  105. 
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2.  The  Tax  Court  erred  in  view  of  the  uncontradict  1 
evidence  in  failing  to  find  that  the  factor  for  quarter 
payments  to  be  used  in  the  valuation  of  said  life  est;  3 
was  .375  to  be  added  to  the  factor  for  annual  payments 

3.  Assuming  that  the  Tax  Court  did  not  err  in  faili* 
to  value  said  life  estate  upon  the  basis  of  said  1937  tan 
it  erred  in  valuing  said  life  estate  upon  the  basis  of  ie 
Actuaries'  or  Combined  Experience  Mortality  Table,  m 
view  of  the  uncontradicted  evidence,  it  erred  in  failing 
to  find  the  respondent's  use  of  said  table  to  be  arbitral 
and  invalid  and  in  failing  to  place  on  the  respondent  e 
burden  of  proof  with  regard  to  the  correct  table. 

4.  Assuming  that  the  Tax  Court  did  not  err  in  fail  g 
to  use  petitioner's  quarterly  factor  in  the  valuation  of  s  d 
life  estate,  it  erred  in  using  the  respondent's  quartety 
factor  in  said  valuation.  In  view  of  the  uncontradie  1 
evidence,  it  erred  in  failing  to  find  the  use  of  respo-l- 
ent's  factor  to  be  arbitrary  and  invalid  and  in  failing  0 
place  on  the  respondent  the  burden  of  proof  with  regid 
to  the  correct  factor. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  applicable  provisions  of  the  Internal  Revenue  Crf.e 
and  of  the  regulations  are  set  out  in  the  Appendix  inijj 
For  the  convenience  of  the  Court,  section  81.10(i)  of  Ref- 
lations 105,  including  Tables  A  and  B,  is  quoted  in  :U 
although  the  only  pertinent  portions  are  section  81. 1C) 
(3)  and  (6)  and  Table  A.  The  section  and  both  tal  & 
are  set  out  in  full  in  order  that  the  applicable  portiis 
may  be  read  in  their  context. 
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ARGUMENT 
The  Tax  Court  Erred  in  View  of  the  Uncontradicted  Evidence 
in  Failing  to  Value  the  Life  Estate  of  Estelle  W.  Koshland  on 
the  Basis  of  the  1937  Standard  Annuity  Mortality  Table. 

i  Though  the  Commissioner,  in  determining  the  value  of 
e  life  estate  on  the  basis  of  the  Actuaries'  or  Combined 
Experience  Mortality  Table,  acted  in  accordance  with  his 
:gulations,  the  question  of  whether  that  mortality  table 
f  some  other  mortality  table  should  be  used  is  one  to  be 
ecided  on  the  evidence.   The  question  of  the  proper  mor- 


iity  table  to  be  used  is  one  of  fact.  The  incorporation  of 
ie  Commissioner's  table  into  his  regulations  does  not  give 
i  binding  force  where  the  evidence  shows  that  it  is  not 
{iplicable.  That  the  question  of  the  proper  mortality 
lible  to  use  is  one  of  fact  is  recognized  by  the  Tax  Court 
it  its  opinion  in  this  case  (R.  55-56).* 

jThough  in  view  of  the  Tax  Court's  own  treatment  of 
|e  problem  as  one  of  evidence,  it  is  hardly  necessary  to 
(te  further  cases  to  this  effect,  it  may  be  pointed  out  that 
Ie  cases  are  unanimous  on  the  point.  Thus  in  Hanley, 
Aministrator  v.  United  States  (1945),  63  Fed.  Supp.  73, 
1e  Court  of  Claims  refused  to  follow  Table  A  where  the 
(idence  did  not  support  the  4  per  cent  interest  factor 
nich  it  used.   It  stated : 

''We  think  the  plaintiff  is  correct  in  saying  that  the 
use  of  this  table  is  unauthorized  and  improper  when- 
ever its  use  produces  a  result  substantially  at  vari- 
ance with  the  facts.  *  *  * 


*The  reference  in  the  fifth  line  of  page  55  of  the  Record  to  an 
'bsolute"  mortality  table  is  a  typographical  error.  The  word 
^uld  be  "obsolete." 
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"We  do  not  think  that  article  44*  directed  the  i» 
of  Table  A  in  all  cases,  nor  do  we  think  it  woil 
have  been  valid  if  it  had.  It  is  only  those  Regulatics 
of  the  Treasury  Department  which  are  reasonalr 
adapted  to  the  enforcement  of  an  Act  of  Congr<3 
that  have  the  force  and  effect  of  law.  A  regulatii 
that  produces  a  result  different  from  that  intend! 
by  Congress  has  no  validity.  Helvering  v.  Sahe 
Transportation  Company,  Inc.,  318  U.S.  306;  Helv- 
ing v.  Credit  Alliance  Corporation,  316  U.S.  107,  1U:' 

The  Hanley  case  involved  the  interest  factor  in  Ta  e 
A  rather  than  the  mortality  factor,  but  the  principle  s 
the  same  whether  the  interest  factor  or  the  mortality  f  •- 
tor  is  involved.  The  4  per  cent  interest  factor  is  not  n 
controversy  in  this  case. 

The  Tax  Court  itself  has  refused  to  apply  standard  m  ■- 
tality  tables  where  the  evidence  indicated  that  the  pen  a 
whose  life  expectancy  was  in  question  would  not  live  r 
as  long  a  period  as  the  life  expectancy  assumed  for  s 
age  in  such  tables. 

Estate  of  Jolm  Halliday  Denbigh  (1946)  7  T.C.  3  ; 
Nellie  H.  Jennings  Est.  (1948)  10  T.C.  323. 

We  come  now  to  a  consideration  of  the  evidence.  0:a 
question  which  is  peculiarly  a  question  for  highly  trail  d 
experts,  the  petitioner  introduced  the  evidence  of  an  1 
perienced  actuary  whose  qualifications  were  not  called  n 
question,  and  the  respondent  introduced  no  evidence  wl  t- 


*Article  44  of  Regulations  80,  1937  edition,  the  estate  tax  r<  > 
lations  applicable  in  the  Hanley  case.  Article  10(3)  of  Reg  a- 
tions  80,  1937  edition  (which  article  incorporated  Table  A)  is 
the  same  as  section  81.10(i)(3)  of  Regulations  105,  the  applies le 
regulations  in  the  instant  case. 


)ever.    It  should  be  emphasized  that  all  the  evidence  in 
♦  ids  case  is  uncontradicted  evidence,  and  that  the  respond- 
it  introduced  no  evidence  at  all. 

I Mr.  Waites,  the  petitioner's  actuary,  is  a  consulting  act- 
juy  who  at  the  time  of  the  trial  had  been  engaged  in  his 
pofession  as  an  actuary  for  fifteen  years  (R.  73).  He  is 
;;soeiated  with  Coates  and  Herfurth,  a  firm  of  consult- 
:g  actuaries  of  San  Francisco  and  Los  Angeles  (R.  74). 
.e  is  a  fellow  by  examination  of  the  Actuarial  Socity  of 
imerica  and  of  the  American  Institute  of  Actuaries  (R. 
;!).  In  the  United  States,  Canada,  and  Australia  there  are 
uly  between  five  hundred  and  six  hundred  actuaries  who 
lie  fellows  of  these  societies  (R.  73-74).  His  work  as  a 
insulting  actuary  deals  with  the  application  of  mortality 
Mes  to  the  valuation  of  life  estates,  and  he  is  "  inti- 
mately familiar  with  all  the  standard  mortality  tables" 
;|id  knows  their  origin,  background,  validity  and  applica- 
bn  (R.  75). 

;0n  the  uncontradicted  evidence  in  this  case,  it  hardly 
ferns  necessary  to  stress  the  point  that  the  Actuaries'  or 
bmbined  Experience  Table  of  Mortality  is  obsolete.  The 
'ax  Court  found  that  this  table,  first  published  in  1843 
ft.  78)  "*  *  *  is  the  result  of  experience  of  seventeen 
Jritish  life  insurance  companies  covering  a  period  from 
''62  until  1837 ;  it  makes  no  distinction  between  the  length 
*  male  lives  and  the  length  of  female  lives."  (R.  45). 
■:  further  found:  "Modern  experience  has  demonstrated 
at  females  live  longer  than  males,  and  some  annuity 
jbles  now  do  take  this  factor  into  account"  (R.  46). 
Mr.  Waites  testified  as  follows: 
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"Q.     Is    the   Actuaries'    or    Combined   Experieui 
Table   of   Mortality   generally   regarded   as    obsolc 
among  actuaries  and  among  insurance  companies?  1 

A.  Yes.  Its  general  use  was  discontinued  by  i- 
surance  companies  and  actuaries  prior  to  1900.  Abo; 
the  only  instances  where  it  would  be  used  no, 
apart  from  under  the  Regulations  of  the  Bureau  f: 
Internal  Revenue,  are  in  some  cases  there  may  i 
policies  that  have  been  issued  40  or  50  years  a1) 
where  it  may  be  used  for  their  valuation."   (R.  9«';i 

Mr.  Waites  testified  that  the  Actuaries'  or  Combinl 
Experience  Table  was  obsolete  because  the  expectance 
of  life  had  increased  substantially  since  its  publicatii 
(R.  77-78, 116). 

The  Tax  Court  (then  the  Board  of  Tax  Appeals)  its! 

held  in  Anna  L.  Raymond  (1939)  40  B.T.A.  244,  afr'd  I 

another  point  (C.A.  7,  1940)  114  Fed.  (2d)  140,  cert,  dl 

311  U.S.  710:  j 

<<*  *  •  That  table   [Table  Aj  is  snown  to  be  o- 

moded.  It  adopts  the  so-called  'Actuaries'  or  Co- 
bined  Experience  Table  of  Mortality,'  a  table  p- 
pared  in  Great  Britain  in  1843  from  experience  daa 
which  have  long  since  been  regarded  in  this  count f 
as  obsolete." 

So  much  for  the  Actuaries'  or  Combined  Experieis 
Table.  Mr.  Waites  testified  to  and  there  were  introducl 
into  evidence  four  other  mortality  tables  (R.  80-91,  P| 
Exs.  4-7,  R.  150-161).  These  were  the  American  Expe- 
ence  Table  of  Mortality  (Pet.  Ex.  4,  R.  150-152),  whl 
first  appeared  in  1868  (R.  80),  the  American  Annuitais 
Mortality  Table  (Pet.  Ex.  5,  R.  153-155),  which  was  pi- 
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.shed  in  1920,*  the  Combined  Annuity  Mortality  Table 
Pet.  Ex.  6,  R.  155-158),  which  was  published  in  1928,  f 
nd  the  1937  Standard  Annuity  Mortality  Table  (Pet.  Ex. 
,  E.  158-161). 

!  The  research  leading  to  the  publication  of  the  American 
Annuitants  Mortality  Table  "*  *  *  brought  to  light  that 
pmales  were  living  for  a  much  longer  time  than  males" 
JR.  81),  and  separate  American  Annuitants  tables  were 
usued  for  males  and  for  females  (R.  82).  In  connection 
ith  the  Combined  Annuity  Mortality  Table: 

"It  was  brought  out  again  that  females  were  living 
longer  than  males.  However,  it  was  found  that  the 
one  table  could  be  used  for  both  male   and  female 

I  lives.  In  fact,  the  male  table  could  be  used  provided 
the  females  were  taken  at  an  age  four  years  younger 
than  the  male  lives.  Accordingly,  the  one  table  is 
used  for  the  two."  (R.  84.) 

With  regard  to  the  1937   Standard  Annuity  Mortality 

able,  Mr.  Waites  testified: 

"Again,  in  this  table  they  found  that  females  were 
living  longer  than  males.  However,  they  did  find  that 
the  one  table  again  would  do  for  both  male  and 
female  lives,  provided,  however,  that  the  age  of  the 
female  was  taken  at  an  age  five  years  younger  than 
the  male  life.  So  the  one  table  does  for  both  male  and 
female  lives  with  the  proper  adjustment."    (R.  90.) 


I* Vol.    21,    Transactions   of   the   Actuarial   Society   of  America 
,-920). 

tVol.  29,  Transactions  of  the  Actuarial  Society  of  America 
11928),  p.  123.  This  table  was  called  the  " Group  Annuity  Table" 
ihen  published  in  1928  and  was  republished  in  1930  in  Vol.  31 
!'  the  Transactions  under  its  present  name  of  "Combined  An- 
lity  Mortality  Table." 
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Mr.   Waites   testified  with  regard  to  the  tables  inti 
duced  into  evidence: 

"Q.     Now,  you  have  referred  to  certain  mortali 
tables  and  have  given  their  history  and  their  bac, 
ground.  Why  have  you  selected  these  tables? 

A.     I  have  selected  these  tables  because  all  of  the 
were  standard  mortality  tables  as  of  the  time  ttt 
they  were  developed,  and  they  have  been  in  curre 
use  from  time  to  time,  and  I  have  used  them  to  illu! 
trate  the  fact  that  the  expectancy  of  life  has  be/ 
continually  increasing. 

Q.  They  are  tables  which,  as  of  the  time  they  we  i 
prepared,  were  in  widespread  use! 

A.  At  the  time  they  were  prepared,  or  followi:; 
the  time  they  were  prepared  they  were  in  widesprel 
use."  (R.  93-94.) 

Mr.  "Waites  testified  that  as  modern  tables  were  dev- 
oped  showing  increased  life  expectancies,  the  older  on 
became  obsolete  (R.  80,  82,84).  Petitioner's  Exhibit  8  (1 
161)  shows  the  expectancies  of  life  under  the  various  mi- 
tality  tables  referred  to.  It  shows  that  the  life  expectant/ 
of  a  woman  age  66,  Mrs.  Koshland's  age  at  the  time  I 
the  death  of  her  husband,  was  10.46  years  under  la 
Actuaries'  or  Combined  Experience  Table,  whereas  unct 
the  1937  Standard  Annuity  Table,  it  was  16.90  years. 

As  the  expectancy  of  life  increased  and  was  reflect! 
in  more  modern  tables,  there  was  also,  of  course,  an  au  - 
matic  increase  in  the  annuity  factor  or  present  value  1 
$1.00  per  year  payable  for  the  lifetime  of  an  annuity  t 
(R.  147).  Thus,  the  annuity  factor  for  Mrs.  Koshlai 
(without  regard  to  the  quarterly  factor)  was  7.525  uncr 
the  Actuaries'  or  Combined  Experience  Table  and  10.^ 
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nder  the  1937  Standard  Annuity  Table   (Pet.  Ex.  9,  R. 
52). 

Mr.  Waites  testified  with  regard  to  the  1937  Standard 
j.nnuity  Mortality  Table: 

"This  mortality  table  they  developed  coincided 
with  an  annuity  mortality  investigation  that  they 
were  running  at  the  same  time  covering  the  period 
1931  to  1935,  I  think.  As  a  result,  this  table  was 
adopted  by  insurance  companies  and  actuaries  and 
called  the  1937  standard  annuity  table.  This  table  has 
been  used  since  1937  and  it  is  still  used  by  actuaries 
and  insurance  companies  as  a  basis  for  determining 

1      annuities,  reserves  and  expectancies  thereon. 
However,  insurance  company  actuaries  are  of  the 
opinion  that  it  isn't  sufficiently  conservative.  That  is 
their  experience  is  that  people  are  living  longer  than 
the  expectation  indicated  by  this  table. 

Q.     When  you  say  'conservative'  you  mean — 
A.     From  their  point  of  view. 

Q.     The  longevity  shown  by  the  table  is  less  than 
the  longevity  shown  by  actual  experience? 
A.     That  is  correct. 

Q.  Now  you  have  referred  here  to  the  use  of  the 
1937  Standard  Annuity  Table  by  insurance  compa- 
nies. Does  that  include  use  by  leading  insurance  com- 
panies like  Metropolitan  Life  Insurance  Company 
and  New  York  Life  Insurance  Company? 

A.     Oh,  very  definitely. 

Q.     And  other  leading  companies? 
A.     Very   definitely.   All   the   insurance   companies 
are  using  it. 

Q.    And  were  using  it  as  of  April  15,  1944? 
A.     Oh,  yes."  (R.  89.) 


14 
He  further  testified: 

"Q.  *  *  *  It  has  been  stipulated  in  this  case  th 
Abraham  Koshland  died  on  April  15,  1944,  at  the  a{ 
of  75,  and  that  Estelle  W.  Koshland,  his  widow,  w; 
66  years  of  age  at  the  time  of  his  death. 

It  has  been  further  stipulated  that  the  fair  mark 
value  of  the  trust  estate  as  of  the  date  of  Abraham 
death  was  $231,524.64. 

In  your  opinion,  upon  the  basis  of  what  mortali 
tables  should  the  life  estate  of  Mrs.  Estelle  W.  Kos 
land  be  valued? 

A.  I  would  use  the  1937  Standard  Annuity  Mc 
tality  Table. 

Q.  You  are  aware,  of  course,  and  were  aware  . 
answering  that  question  that  Mrs.  Estelle  W.  Kos- 
land  has  a  life  estate  under  the  trust,  Exhibit  B  | 
amended  by  Exhibit  C? 

A.     Yes,  I  understand  that. 

Q.  Now,  why  would  you  use  the  1937  Standail 
Annuity  Mortality  Table,  and  I  take  you  would  n| 
the  one  for  females'? 

A.  Yes,  I  would  use  the  one  for  female  lives. . 
would  use  it  because  that  is  the  most  current  star- 
ard  table  that  would  reflect  the  expectancy  of  a  pq- 
son  at  this  time. 

Q.     Was  that  true  as  of  April  15,  1944? 

A.     That  would  be  true  as  of  1944  as  well. 

Q.     It  would  be  true  from  1937  to  date  ? 

A.     Yes. 

Q.  Is  it  the  table  which  insurance  companies  ha; 
found  reflects  most  accurately  the  actual  mortali' 
of  annuitants?* 

A.     That  has  been  their  experience. 


*Mr.  "Waites  testified  that  he  used  the  terms  "life  annuity"  a 
life  estate"  interchangeably  (R.  105-106,  127-128,  146). 
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Q.  Is  the  1937  Standard  Annuity  Table  in  a  wide- 
spread use? 

A.  Oh,  yes,  it  is  used  by  every  insurance  company 
and  every  actuary  for  that  matter. 

Q.     That  is  true  as  of  April  15,  1944? 

A.    Yes."  (R.  101-102.) 

Thus  the  record  contains  uncontradicted  testimony  that 
le  1937  Standard  Annuity  Mortality  Table  is  used  by 
very  actuary  in  valuing  life  estates,  and  that  it  is  the 
able  to  use  in  valuing  Mrs.  Koshland's  life  estate  because 
;  "is  the  most  current  standard  table  that  would  reflect 
le  expectancy"  of  a  person  at  the  time  of  Mr.  Kosh- 
ind's  death. 

,  As  the  cases  cited  below  indicate,  the  Court  erred  in 
sfusing  to  follow  this  testimony.  It  might  be  pointed  out 
lat  the  Court  erred  in  its  finding  with  regard  thereto. 
t  found  (R.  46)  : 

"The  1937  Standard  Annuity  Table  has  been  used 
by  insurance  companies  and  by  actuaries  as  a  basis 
for  determining  annuities  and  life  estates  since  1937. 
The  table  is  used  for  both  male  and  female  lives, 
except  that  the  age  of  the  female  is  taken  at  an  age 
five  years  younger  than  the  male  life.  It  is  one  of 
the  most  current  tables  in  use  for  the  evaluation  of 
annuities." 

:  Mr.  Waites'  uncontradicted  testimony  was  not  that  the 

537  Standard  Annuity  Mortality  Table  was  "one  of  the 

lost   current   tables"   but   "the    most    current    standard 

ible." 

\  The  Tax  Court  decided  the  case  on  the  ground  that  the 

etitioner,    despite    the    uncontradicted   testimony    of   its 

ixpert,  had  not  met  its  burden  of  proof. 
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The  rationale  of  the  Court's  decision  is  found  in  tL 
following  paragraphs  from  its  opinion: 

"The  table  petitioner  urges  might  be  worthy  i 
further  consideration  if  our  question  were  the  co 
of  an  annuity  from  a  commercial  insurance  compan 
This  was  the  underlying  problem  posed  in  the  Ra 
mond  case,  and  it  was  there  considered  proper 
utilize  a  table  that  such  companies  were  using  ' 
their  annuity  business.  We  observed  in  the  Bartmn1. 
case,  supra: 

'*   *   *  that  insurance  companies  take  into  co 
sideration  the  element  of  self  selection  in  writii 
annuities ;  and  that  they  use  whatever  tables  a  | 
best  suited  for  their  particular  needs.  *  *  *' 
There  is  no  showing  here  that  the  mortality  of  inhe  • 
tors  or  donees  closely  resembles  that  of  purchasers  ! 
annuity  policies.  In  fact,  contrary  evidence  appeal 
in  the  record. 

Whatever  may  be  the  shortcomings  of  the  tat.! 
used  by  respondent,  cf.  concurring  opinion  of  Mellol, 
Jr.,  in  Henry  F.  Du  Pont,  supra,  petitioner  has  HI 
convinced  us  that  the  1937  table  or  any  other  tab, 
not  embodied  in  respondent's  regulations,  must 
applied  in  this  proceeding,  or  that  respondent's  til 
of  the  Combined  Experience  Table  in  this  proceedi? 
is  erroneous.  *  *  *"  (R.  56.) 

The  Court's  reasoning  is  not  only  in  conflict  with  t? 
uncontradicated  evidence  but  it  is  in  conflict  with  its  cl 
findings  of  fact  and  with  the  Treasury  Regulations. 

The  Tax  Court  found:  "The  1937  Standard  Annuil 
Table  has  been  used  *  *  *  by  actuaries  as  a  basis  for  (- 
termining  *  *  *  life  estates  since  1937."  The  Court  spe- 
fically  finds  that  the  table  is  in  use  by  actuaries  for  det<- 
mining  life  estates  (as  well  as  by  insurance  companies  i 
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etermining  annuities),  yet  it  states  that  it  is  to  be  con- 
iderecl  if  at  all  only  where  the  question  is  the  eost  of  an 
innuity  from  a  commercial  insurance  company.  The  con- 
tact between  its  finding  and  its  reasoning  is  obvious. 
1  In  fact,  were  the  question  the  cost  of  an  annuity  from 
commercial  insurance  company,  then  under  the  Treasury 
Regulations,  neither  the  Actuaries'  or  Combined  Experi- 
,nce  Table  of  Mortality  nor  the  1937  Standard  Annuity 
lortality  Table  could  be  used.  Regulations  105,  section 
1.10(i)(2)  specifically  states: 

"The  value  of  an  annuity  contract  issued  by  a  com- 
pany regularly  engaged  in  the  selling  of  contracts  of 
that  character  is  established  through  the  sale  by  that 
company  of  comparable  contracts." 

I  In  the  words  of  the  regulations  (Reg.  105,  sec.  81.10 
i)(3))  it  is  only  all  future  payments  other  than  the  value 
!f  annuity  contracts  issued  by  commercial  insurance  com- 
lanies  that  are  to  be  determined  upon  the  basis  of  a  mor- 
ality table. 

i  It  is  true  that  the  1937  table  is  used  by  insurance  com- 
panies. In  fact,  it  is  used  by  all  the  insurance  companies 
|R.  89).  The  Actuaries'  or  Combined  Experience  Table 
<ras  in  its  day  also  used  by  insurance  companies.  It  was 
ased  on  the  experience  of  seventeen  British  life  insurance 
pmpanies  covering  the  period  from  1762  until  1837  (R. 
5).  The  vice  in  that  table  is  not  that  insurance  companies 
ave  used  it  but  that  it  became  so  outdated  that  they 
ibandoned  its  use  well  prior  to  1900  (R.  78).  "A  showing 
Hat  the  [mortality]  tables  are  used  by  reputable  life  in- 
jurance  companies  is  sufficient  to  establish  their  status  as 
jtandard  authority."  32  Corpus  Juris  Secundum  629,  630. 
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The  uncontradicted  testimony  indicates  that  when  insu 
ance  companies  use  the  1937  table  as  a  basis  for  determh 
ing  annuities,  they  rate  it  down  at  least  one  year  and  mo 
of  them  rate  it  down  two  years  because  their  experien< 
indicates  that  people  are  living  longer  than  the  expect 
tion  indicated  by  the  table  (R.  89,  123).  Thus,  "if  tl 
individual's  age  is  64,  they  take  the  value  shown  as  ; 
age  62"  (R.  123).  In  addition,  the  insurance  companii 
"load"  or  add  other  amounts  to  provide  for  contingency. 
(R.  132-133). 

The  record  contains  a  stipulation  of  the  parties  whi^ 
the  Court  completely  ignored  in  its  opinion  which  show 
that  the  cost  of  an  annuity  policy  from  a  commercial  i, 
surance  company  would  have  been  much  more  than  tl[ 
value  determined  for  Mrs.  Koshland's  life  estate  undr 
the  1937  Standard  Annuity  Table. 

"Mr.  Taylor:    It  is  hereby  stipulated  between  con 
sel,  subject  to  the  objection  by  the  Respondent  on  t' 
ground  that  said  facts  are  immaterial,  that  the  co; 
as  of  April  15,  1944,  of  a  non-refund  single  premiu. 
life  annuity  for  a  female  age  66  purchased  from 
standard  legal  reserve  life  insurance  company  reg 
larly    engaged    in    the    selling    of    annuity    contract 
would   have   been   at  least  $219,000   for   an   annuii 
paying  said  person  $15,000  a  year  *  *  *. 

It  is  further  stipulated  that  by  a  non-refund  a 
nuity  is  meant  an  annuity  which  pays  the  annuitant , 
stipulated  sum  for  his  life,  but  the  payments  und" 
which  terminate  upon  the  death  of  the  annuitant. 
May  it  be  so  stipulated,  counsel? 
Mr.  Hurley:     Yes,  *  *  *."  (R.  71-72.) 

The  value  of  Mrs.  Koshland's  life  estate  upon  the  basi 
of  the   1937  table,  even  taking  the  quarterly  factor  in » 
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ccoimt,  is  $170,236.95  (R.  105).  In  other  words,  the  cost 
from  a  commercial  insurance  company  would  have  been 
Approximately  $49,000  in  excess  of  the  value  set  on  the 
life  estate  under  the  1937  table. 

I  The  opinion  of  the  Court  states:  "There  is  no  showing 
ere  that  the  mortality  of  inheritors  or  donees  closely 
.esembles  that  of  purchasers  of  annuity  policies.  In  fact, 
ontrary  evidence  appears  in  the  record"  (R.  56). 
As  above  pointed  out,  these  statements  are  in  direct 
Dnflict  with  the  Court's  finding  that  the  1937  table  has 
een  used  by  actuaries  as  a  basis  for  determining  life 
■states  since  1937  (R.  46)  and  the  uncontradicted  testi- 
jiony  of  petitioner's  expert  that  the  1937  table  is  the  most 
torrent  standard  table  that  would  reflect  the  life  expec- 
ancy  of  a  person  at  the  date  of  Mr.  Koshland's  death 
i  1944  and  at  the  date  of  the  trial  in  1948  (R.  101-102). 
fhe  statement  of  the  Court  that  evidence  appears  in  the 
'ecord  that  the  mortality  of  inheritors  or  donees  does  not 
jesemble  that  of  purchasers  of  annuity  policies  is  com- 
pletely without  foundation.  What  the  uncontradicted  evi- 
ence  shows  is  that  because  of  the  increase  in  longevity 
yen  since  the  issuance  of  the  1937  table,  that  table  is  not 
pnservative  enough  to  suit  the  insurance  companies  and 
lat  they  have  rated  it  down  at  least  one  year  and  usually 
Wo,  and  in  addition,  they  load  their  annuity  rates.  This 
iccounts  for  the  $49,000  difference  in  cost  between  the 
,alue  of  Mrs.  Koshland's  life  estate  on  the  basis  of  the 
;937  table  and  the  cost  of  an  annuity  for  her. 
J  One  further  finding  of  the  Tax  Court  which  is  in  direct 
onflict  with  the  uncontradicted  evidence  and  which  seems 
p  have  influenced  its  decision  should  be  noted. 


The  Court  found  that  the  Insurance  Commissioner 
1941  Standard  Ordinary  Table  of  Mortality  is  "co: 
sidered  as  reflecting  general  mortality  experience"  (. 
46). 

Mr.  Waites  testified  as  follows: 

"A.  *  *  *  Now,  I  think  it  is  only  right  that 
should  explain  something  about  the  Commissionei 
1941  Standard  Ordinary  Table  to  which  you  hi 
referred. 

Now,  that  table  was  based  on  another  table  call< 
Table  'Z.'  Table  'Z'  was  based  on  the  mortality 
life  insurance  companies  for,  I  think  it  was  from  19 
to  1934,  something  like  that,  and  this  Table  'Z'  c( 
responded  to  a  basic  table. 

Now,  that  gave  just  about  the  actual  mortality  th 
the  insurance  companies  were  experiencing.  Ho' 
ever,  the  insurance  companies  said,  *  Oh,  no,  this  wor 
do,  because  there  is  no  leeway  for  us  there.  We  wa 
something  that  will  give  us  greater  mortality, 
least  we  want  a  table  that  will  give  greater  mortali 
than  that  shown  by  Table  "Z."  ' 

For  this  purpose  the  Commissioners'  1941  Stai 
ard  Ordinary  table  was  developed,  and  with  that 
a  background  and  remembering  that  it  is  a  load 
table  for  life  insurance  purposes,  the  expectancy 
11.01  years."  (R.  121). 

He  further  testified: 

"Q.  Your  testimony  is  they  [the  insurance  co: 
panies]  make  up  their  own  tables.   Is  that  right? 

A.  That's  right,  or  use  the  tables  that  appro: 
mate  their  actual  experience. 

The  Court:  And  such  a  table  not  only  reflei 
their  actual  experience  so  far  as  the  life  of  insure 
are  concerned  but  it  is  also  considerably  loaded. 


21 
The  Witness:     Very  definitely,  because  they  want 
to  set  something  aside  for  epidemics  and  things  of 
that  nature."  (E.  124-125). 

He  further  testified: 

"Q.  Now,  I  asked  you,  Mr.  Waites,  why  you  used 
this  1937  Standard  Annuity  Mortality  Table  in  your 
consideration  of  this  case.  You  were  familiar,  of 
course,  with  the  1941  Commissioners'  Table? 

A.     Oh,  yes. 

Q.    Will  you  indicate  why  you  did  not  use  that? 

A.  The  reason  I  did  not  use  the  Commissioners' 
1941  Standard  Ordinary  Table  is  that  it  is  loaded. 
By  'loaded,'  it  assumes  that  there  is  going  to  be — 
well,  a  shorter  life  expectancy  at  each  age.  It  is 
deliberately  created  that  way  because  it  is  used  for 
life  insurance. 

Q.  Did  you  consider  the  Commissioners'  1941 
Table  as  a  table  based  on  the  desire  of  insurance 
companies  in  life  insurance  matters  to  have  an  extra 
margin  of  safety  rather  than  a  table  based  on  actual 
experience  in  connection  with  mortality? 

A.  That  is  correct.  In  other  words,  I  think  I  can 
clarify  it  a  little.    I  will  repeat  what  I  said  before. 

The  reason  I  did  not  use  the  Commissioners'  1941 
Standard  Ordinary  Table  is  because  it  does  not  reflect 
current  mortality  inasmuch  as  it  has  a  loading  in  it 
to  provide  for  the  hazard  of  greater  number  of 
deaths  that  might  be  indicated. 

By  Mr.  Taylor: 

Q.  To  take  care  of  events  such  as  epidemics,  is 
that  your  point? 
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A.  Yes,  epidemics,  accidents  and  catastrophe 
things  of  that  nature. 

Q.  Yes.  Your  failure  to  use  that  table  was  not  a 
oversight  then? 

A.  Oh,  no.  I  deliberately  avoided  using  it  for  thj 
reason. 

Q.     Because  you  didn't  think  it  applicable? 

A.  No,  no.  It's  not  applicable  under  any  circur 
stances,  I  wouldn't  think. 

Q.  Now  Mr.  Hurley  questioned  you  as  to  whethd 
the  1937  Standard  Annuity  Table  might  not  be  wh; 
you  call  *  loaded'  in  favor  of  longer  life  for  a: 
nuitants.  Isn't  it  a  fact,  or  is  it  a  fact  that  actu 
experience  since  1937  indicates  that  the  longevii 
rate  among  all  classes  is  in  excess  of  that,  ai 
among  all  ages  is  in  excess  of  that  set  forth  in  tl 
1937  Table  for  Expectancy  of  Life ! 

A.  Yes.  People  are  living  longer  than  that  inc 
cated  under  that  table. 

Q.  So  that  table,  if  anything,  is  not  loaded  enoug 
is  it,  in  favor  of  longevity? 

A.     Not  for  annuitants. 

Q.  And  hence  the  insurance  companies  in  the  se 
ing  of  annuities  use  that  table  but  treat  the  applicant 
as  having  a  lesser  age  than  they  actually  have,  . 
determining  the  rates? 

A.     And  in  addition  to  that— 

Q.     Is  that  correct? 

A.  That  is  correct.  And  in  addition,  they  a( 
other  amounts  to  it  to  provide  for  any  other  co 
tingencies  that  might  arise. 

Q.  In  other  wo'rds,  the  loading  is  not  in  the  tat 
but  the  loading  is  in  addition  to  the  table? 

A.     That  is  correct."  (R,  131-133.) 
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He  further  testified: 

"Q.  Mr.  Waites,  the  1941  Commissioners'  Table 
is  not  used  in  determining  the  value  of  life  estates 
or  annuities? 

A.  I  have  never  known  it  to  be  used.  I  have  never 
used  it  myself. 

Q.     The  answer  is  'No,'  is  it? 
A.     'No.' 

Q.  The  1941  Commissioners'  Table  is  loaded  by 
the  insurance  companies  because  they  want  larger 
reserves  as  a  matter  of  safety? 

A.    Yes. 

Q.  And  the  1937  Standard  Annuity  Table,  the 
experience,  actual  life  experience  under  that,  has 
been  that  longevity  is  in  excess  of  that  estimated 
under  that  table? 

A.     That  is  true,  for  annuitants. 

####### 

Q.  So  there  is  no  loading  under  the  1937  Stand- 
ard Annuity  Table! 

A.  Oh,  no.  The  1937  Standard  Annuity  Table 
doesn't  have  any  loading  in  it  at  all."  (R.  144-145.) 

In  view  of  the  uncontradicted  testimony,  it  is  obvious 
hat  the  Court's  finding  that  the  1941  Table  is  "con- 
idered  as  reflecting  general  mortality  experience"  is  er- 
(Oneous.  The  uncontradicted  evidence  is  that  the  table 
>hich  reflects  general  mortality  experience  and  which  actu- 
ries  and  life  insurance  companies  use  to  value  life  estates 
nd  annuities  is  the  1937  table.* 


Even  the  1937  table  is  too  conservative  but  respondent  can- 
ot  complain  of  petitioner's  failure  to  rate  down  Mrs.  Kosh- 
find's  age  since  the  effect  would  be  to  increase  the  value  of  the 
!fe  estate. 
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To  sum  up:  Petitioner  lias  offered  uncontradicted  ex 
pert  evidence  to  the  effect  that  the  Actuaries'  or  Con 
bined  Experience  Mortality  Table  is  obsolete  and  tkz 
the  1937  Standard  Annuity  Mortality  Table  was,  as  c 
the  date  of  death  and  as  of  the  date  of  trial,  the  mo*< 
current  and  accurate  table  on  which  to  determine  tl: 
value  of  Mrs.  Koshland's  life  estate.  The  respondent  ht 
offered  no  evidence  whatsoever.  The  cases  indicate  tli£ 
on  such  a  record,  the  Tax  Court  should  have  found  i 
accordance  with  the  evidence  offered  by  the  petitioner  an 
that  it  will  be  reversed  for  its  failure  so  to  do  and  directe 
to  enter  a  decision  for  the  petitioner. 

In    Belridge    Oil   Company    v.    Commissioner    (C.A. 
1936)    85    Fed.(2d)    762,   this   Court   reversed   the   Boai 
for  ignoring  expert  testimony.   It  stated : 

''The  Board  not  only  disregarded  the  opinion  test 
mony  of  the  experts,  but  it  ignored  factual  eviden* 
as  well.  No  evidence  whatever  was  offered  for  r 
spondent,  and  the  findings  are  against  all  the  positr 
and  affirmative  evidence  and  are  not  supported  \{ 
the  record. 
###### 

It  is  contended  that  the  Board  is  not  required  i 
follow  the  testimony  of  experts,  but  may  disrega? 
their  evidence  entirely.  This  statement  is  too  broJ 
to  be  correct.  In  Boggs  &  Buhl  v.  Commission 
(CCA.  3),  34  F.(2d)  859,  the  court,  at  page  St 
said: 

i*  *  *  ^Vhiie  the  Board  may,  as  a  general  principj 
reject  expert  testimony  and  reach  a  conclusion 
accordance  with  its  own  knowledge,  experience,  ai 
judgment,  yet  it  must  have  knowledge  of  and  e 
perience    with    the    particular    subject   under   co 
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sideration.  There  is  no  evidence  that  the  Board 
had  any  independent  and  personal  knowledge  what- 
ever of  the  business,  reputation,  and  good  will  of 
the  petitioner.  Therefore,  it  could  not  set  aside 
or  disregard  all  the  positive  and  affirmative  evi- 
dence as  to  the  value  of  the  good  will,  and  base  its 
conclusion  upon  conjecture.' 

To  the  same  effect  are  Pittsburgh  Hotels  Co.  v. 
Commissioner,  43  F.(2d)  345;  Nichols  v.  Commis- 
sioner, 44:  F.(2d)  157;  Bonwit  Teller  &  Co.  v.  Com- 
missioner, 53  F.(2d)  381. 

The  case  of  Uncasville  Mfg.  Co.  v.  Commissioner, 
55  F.(2d)  893  cited  for  respondent,  does  not  con- 
travene this  doctrine. 

While  the  Board  may  reject  expert  testimony  and 
reach  a  different  conclusion,  to  justify  it  in  so  doing, 
as  pointed  out  by  the  authorities,  it  must  itself  have 
knowledge  of  the  subject-matter  and  experience  with 
it.  There  is  no  evidence  whatever  in  this  record  to 
indicate  that  the  Board  has  any  independent  knowl- 
edge of  the  particular  facts  in  this  case.  Indeed,  the 
Board  specifically  disclaimed  this  essential  when  it 
said  in  its  opinion  'nor  have  we  substituted  our  own 
" knowledge,  experience  and  judgment"  for  the  opin- 
ions of  these  experts.'  Since  no  evidence  whatever 
was  submitted  for  respondent,  it  was  error  wholly 
to  ignore  this  testimony. 

The  presumption  of  correctness  of  the  determina- 
tion of  the  Commissioner  was  thus  overcome  by  posi- 
tive and  affirmative  testimony  for  the  petitioner, 
which  stands  unimpeached.  The  Board's  finding  of 
value  is  therefore  contrary  to  all  the  testimony." 

In  Citrus  Soap  Company  of  California  v.  Lucas  (C.A. 
1930),   42   Fed. (2d)    372,   this   Court  in   reversing  the 
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Board  of  Tax  Appeals  for  refusing  to  follow  expert  testi 

mony  on  value  stated: 

<<#  *  *  rpkg  foreg0ing  testimony  was  competent  an 
from  a  competent  source.  It  was  not  contradicted  b 
any  other  testimony.  It  was  not  unreasonable  or  in 
probable  in  itself,  and,  in  our  opinion,  it  tended  t 
prove  as  a  matter  of  law  that  the  good  will  acquire 
by  the  petitioner  from  its  predecessor  in  interest  ha 
a  substantial  value." 

This  Court  has  as  recently  as  February  1949  stated  i 
the  case  of  Grace  Bros.  Inc.  v.  Commissioner  of  Interne 
Revenue  (C.A.  9,  1949),  173  Fed.(2d)  170: 

"It  is  axiomatic  that  uncontradicted  testimon 
must  be  followed.  (Chesapeake  and  Ohio  Ry.  v.  Ma 
tin,  1931,  283  U.S.  209,  216-217;  San  Francisco  Assl 
ciation  for  the  Blind  v.  Industrial  Aid,  8  Cir.,  194), 
152  Fed. (2d)  532,  536;  Foran  v.  Commissioner,  5  Cii 
1948,  165  Fed. (2d)  705.)  The  only  exception  to  tl 
rule  occurs  when  we  are  dealing  with  testimony  b 
witnesses  who  stand  impeached  and  whose  testimor 
is  contradicted  by  the  testimony  of  others  or  q 
physical  or  other  facts  actually  proved  or  in  the  cat- 
of  testimony  which  is  inherently  improbable." 

The  rule  in  this  Circuit  has  been  followed  also  by  oth< 
Circuit  Courts.  In  Nachod  and  United  States  Signal  C\ 
v.  Commissioner  (C.A.  6,  1934),  74  Fed, (2d)  164,  (an  i: 
come  tax  case  involving  valuation  of  patents),  the  Con 
said: 

"*  *  *  While  the  Board  as  a  general  principle  < 
law  may  reject  expert  testimony  and  reach  a  co: 
elusion  in  accordance  with  its  own  knowledge,  e 
perience  and  jugment,  it  must  itself  have  knowledj 
of  the  subject  matter  and  experience  with  it.    Pitt 
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burgh  Hotels  Co.  v.  Commissioner  of  Internal  Rev- 
enue, 43  Fed.(2d)  345  (CCA.  3).  It  cannot  arbitrarily 
disregard  all  affirmative  and  positive  testimony  ap- 
plicable to  value  in  a  particular  case.  Nor  can  it 
rely  wholly  upon  the  presumption  of  correctness  that 
attaches  to  the  findings  of  the  Commissioner.  As  we 
said  in  Rookwood  Pottery  Co.  v.  Commissioner,  45 
Fed. (2d)  43,  'We  see  no  reason  why  the  taxpayer 
did  not  make  its  case  when  it  put  in  proofs  clearly 
and  distinctly  tending  to  show  this  value,  and  when 
the  proofs  so  introduced  remained  unchallenged  by 
contrary  proofs  or  by  destructive  analysis,  it  was 
the  duty  of  the  Commissioner  to  decide  the  issue  in 
accordance  Avith  the  proof  then  appearing  before  him, 
and  it  was  we  think  the  duty  of  the  Board  to  take 
the  same  view.'  Cf.  Lunsford  v.  Commissioner,  62 
Fed.(2d)  740  (CCA.  6);  Planters  Operating  Co.  v. 
Commissioner,  55  Fed.(2d)  583,  585  (CCA.  8)." 

In  the  recent  case  of  Roth  Office  Equipment  Co.  v.  Gal- 
lagher (C.A.  6,  1949),  172  Fed. (2d)  452,  the  Court  of 
Appeals  for  the  Sixth  Circuit  in  reversing  the  District 
!^ourt  stated: 

"We  are  of  the  opinion  that  the  findings  of  the 
District  Court  on  the  issue  of  the  reasonableness  of 
the  compensation  for  1942  were  clearly  erroneous  and 
should  be  set  aside.  There  was  little,  if  any,  dispute 
in  the  evidence.  The  appellee  offered  no  witnesses 
in  support  of  his  position.  No  witness  testified  that 
the  amounts  found  by  the  District  Court  as  reason- 
able compensation  in  1942  was  the  reasonable  com- 
pensation to  which  the  officers  were  entitled.  The 
only  direct  evidence  before  the  Court  on  the  specific 
question  of  reasonableness  of  compensation  was  the 
testimony  of  Harold  Hampton  and  Archie  Shearer, 
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both  well-qualified,  impartial  witnesses,  with  man; 
years  of  experience.  They  testified  that  in  their  opin 
ion  the  compensation  was  reasonable,  with  Mr.  Hamp 
ton  referring  to  it  as  'very  reasonable.'  The  credi 
bility  of  these  witnesses  was  not  put  in  issue.  Th 
appellee  offered  no  witness  to  contradict  this  testi 
mony  or  to  testify  in  any  way  that  the  compensation 
was  unreasonable  to  any  extent.  On  this  crucial  an 
single  issue  of  fact  in  this  case  this  unimpeacheo 
uncontradicted  testimony  from  well-qualified,  impan 
tial  witnesses  can  not  be  disregarded  by  the  Courl 
This  Court  has  several  times  stated  that  such  testi 
mony  should  be  accepted  by  the  fact-finder  in  a  mat 
ter  in  which  the  fact-finder  has  no  knowledge  or  es 
perience  upon  which  he  could  exercise  an  independec 
judgment.  Capitol-Barg  Dry  Cleaning  Co.  v.  Com 
missioner,  131  Fed.(2)  712,  715;  Toledo  Grain  < 
Milling  Co.  v.  Commissioner,  62  Fed.  (2)  171,  17; 
See  Lawton  v.  Commissioner,  164  Fed.  (2)  380,  384- 
Weizer  v.  Commissioner,  165  Fed. (2)  772,  775.  A 
was  pointed  out  in  T.  P.  Taylor  &  Co.  v.  Glenn,  6, 
Fed.  Supp.  495,  499,  W.D.  Ky.,  if  the  compensate 
paid  is  unreasonable  the  appellee  certainly  could  hav 
produced  some  experienced  witness  from  the  industr1 
who  would  have  said  so,  and  the  failure  to  offe 
such  a  witness  on  the  crucial  issue  in  the  case  opei 
ates  very  strongly  against  his  contention.  The  burde 
of  proof  in  cases  of  this  kind  is  upon  the  taxpaye: 
but  we  are  of  the  opinion  that  that  burden  has  bee 
met  when  the  taxpayer  introduces  uncontradicted,  ui 
impeached  testimony  from  well-qualified,  impartial 
witnesses  sustaining  its  contention,  unless  the  estal 
lished  facts  themselves  are  such  as  to  show  that  sue 
testimony  ought  not  to  be  accepted.  Heyivood  Boc 
&  Shoe  Co.  v.  Commissioner,  76  Fed. (2)  586,  C.CJ 
1st." 
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There  are  numerous  other  cases  in  accord : 

Bonwit  Teller  <&  Co.  v.  Com.  (C.A.  2,  1931),  53  Fed. 

(2d)  381,  cert.  den.  284  U.S.  690; 
Capitol-Bar g   Dry   Cleaning   Co.   v.   Com.    (C.A.   6, 

1942),  131  Fed.(2d)  712; 
Blackmer  v.  Com.  (C.A.  2,  1934),  70  Fed.(2d)  255; 
Farmer  et  al.,  Trustees  v.   Com.    (C.A.   10,   1942), 

126  Fed. (2d)  542; 
Russell  et  al.  v.  Com.  (C.A.  1,  1930),  45  Fed. (2d) 

100. 

i 

i  It  needed  hardly  be  said  that  actuarial  science  is  not  a 
natter  which  the  Tax  Court  has  knowledge  of  or  ex- 
)erience  with. 

;  In  the  instant  case  there  was  uncontradicted  testimony 
ihat  Mrs.  Koshland's  life  estate  should  be  valued  upon 
she  basis  of  the  1937  Standard  Annuity  Mortality  Table. 
|Chere  was  no  testimony  of  any  sort  on  the  part  of  the 
■espondent.  The  question  is  obviously  one  peculiarly  in 
'lie  knowledge  of  actuarial  experts.  That  uncontradicated 
xpert  testimony  on  a  very  technical  matter  should,  as 
he  above  cases  show,  have  been  followed. 

!.  The  Tax  Court  Erred  in  View  of  the  Uncontradicted  Evidence 
in  Failing  to  Find  That  the  Factor  for  Quarterly  Payments  to 
Be  Used  in  the  Valuation  of  Mrs.  Koshland's  Life  Estate  Was 
.375  to  Be  Added  to  the  Factor  for  Annual  Payments. 

;  The  trust  provided  that  its  income  should  be  paid  to 
[firs.  Koshland  "semiannually,  quarterly,  or  oftener  for 
md  during  her  lifetime"  (B.  19).  A  life  estate  where  the 
ife  tenant  is  to  be  paid  more  frequently  than  annually 
lias  a  higher  value  than  one  where  the  payments  are  an- 
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nual  since  the  life  tenant  in  the  former  case  need  not  wai 

as  long  for  his  money  as  in  the  latter. 

The   Commissioner's   regulations   recognize   this.   Regu 

lations  105,  section  81.10(i)(6)  provides: 

"In  the  case  of  an  annuity  under  which  the  dece- 
dent was  entitled  to  receive  during  the  life  of  anothei 
payments  at  the  end  of  each  semiannual,  quarterly,  oi 
monthly  period,  the  value  of  the  annuity  is  to  b( 
determined  by  multiplying  the  aggregate  amount  t( 
be  paid  within  a  year  by  the  figure  in  column  2  oj 
Table  A  opposite  the  number  of  years  in  column 
nearest  the  actual  age  of  the  person  whose  life  meas 
ures  the  duration  of  the  annuity,  and  then  multiply 
ing  the  product  by  1.01820  for  monthly  payments,  b 
1.01488  for  quarterly  payments,  or  by  1.00990  fo: 
semiannual  payments."  (See  Appendix.) 

The  Commissioner  in  his  notice  of  deficiency  (R.  14 
used  the  quarterly  factor  set  forth  in  his  regulations. 

The  petitioner  offered  uncontradicted,  expert  testimony 
that  the  Commissioner's  factor  was  erroneous  and  tha 
the  correct  factor  was  .375  added  to  the  factor  for  annim 
payments.  The  respondent  offered  no  evidence  at  all. 

The  Court's  findings  state  its  conclusion  that  the  prope 
factor  for  quarterly  payments  is  the  Commissioner's  fac 
tor  without  any  indication  of  the  basis  for  such  conclusio 
(R.  46-47).* 

In  its  opinion,  the  Court  dismissed  the  quarterly  facto 
issue  with  the  following  statement : 

"Even  greater  weakness  pervades  petitioner's  ai 
gument  as  to  the  proper  factor  for  quarterly  pay 


*The  finding  refers  to  annual  payments  to  "Estate  of  Kosl 
land"  under  the  trust.  This  is  an  obvious  error  as  the  referenc 
plainly  should  be  to  Estelle  W.  Koshland. 
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ments.  The  actuarial  expert  testified  that  the  factor 
respondent  used  was  proper  if  only  an  annuity  for  a 
term  certain  were  involved,  but  was  not  correct  if  the 
annuity  were  for  life.  He  testified  further  that  the 
value  of  a  life  annuity,  payable  quarterly,  is  less  than 
the  value  of  an  annuity  certain,  payable  quarterly, 
for  a  term  equal  to  the  annuitant's  life  expectancy. 
Yet  the  factor  petitioner  urges  and  the  method  of  its 
application  lead  to  a  higher  value  for  a  life  annuity. 
This  discrepancy  could  not  be  adequately  explained 
by  petitioner,  nor  was  there  any  significant  evidence 
as  to  the  derivation  of  the  factor  it  sought  to  have 
us  apply.  Petitioner's  view  cannot  be  sustained.  Es- 
telle  May  Affelder,  supra."  (R.  56-57.) 

The  Court's  conclusion  on  the  quarterly  factor  issue  is 
lot  only  in  conflict  with  the  uncontradicted  expert  testi- 
mony, but  it  can  be  demonstrated  from  the  record  to  be 
lathematically  erroneous.*  With  all  due  respect  to  the 
?ax  Court,  its  decision  on  the  quarterly  factor  is  amazing 
nd  highlights  its  error  in  ignoring  the  evidence  not  only 


1  *It  may  be  of  interest  to  indicate  the  differences  in  value 
^suiting  from  the  use  of  the  two  factors.  The  value  of  the  life 
[state  under  the  1937  Standard  Annuity  Mortality  Table,  if  the 
Petitioner's  quarterly  factor  is  used,  is  $170,236.95  (R.  105)  and, 
''  the  Commissioner's  quarterly  factor  is  used  is  $167,061.45 
10.97413  [factor  for  annual  payments,  R.  96]  X  1.01488  X 
15,000).  Thus,  the  use  of  the  petitioner's  factor  increases  the 
Ife  estate  by  $3,175.50.  The  value  of  the  life  estate  under  the 
.ctuaries'  or  Combined  Experience  Table  of  Mortality,  if  the 
etitioner's  quarterly  factor  is  used,  is  $118,496.40  (7.52476  [fac- 
>r  for  annual  payments  per  Table  A  (see  Appendix)  ]  -f-  .375 
,'  $15,000)  and  if  the  respondent's  quarterly  factor  is  used  is 
114,550.95  (7.52476  [factor  for  annual  payments]  X  1.01488 
[  $15,000).  Thus  the  use  of  the  petitioner's  factor  increases  the 
jfe  estate  by  $3,945.45.  The  figures  in  this  footnote  vary  slightly 
i'om  those  in  Petitioner's  Exhibit  11  (R.  165)  because  the  fac- 
brs  there  used  were  carried  out  to  three  decimal  places  whereas 
k  this  footnote  the.  factors  used  are  carried  out  to  five  decimal 
laces. 
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on  this  point  but  also  on  the  main  point  of  which  mortal 
ity  table  to  use. 

The  pertinent  evidence  is  as  follows: 

"Q.  How  do  you  know,  Mr.  Waites,  that  when  th 
Commissioner  uses  the  factor  for  quarterly  payment 
1.01488  that  he  takes  what  you  called  the  interes 
only  into  account  and  not  the  element  of  mortality 

A.  Well,  I  think  I  can  best  answer  that  by  refei 
ring  to  a  book  of  interest  tables.  I  have  it  here.  Thi 
book  is  Glover,  Part  1,  '  Tables  of  Applied  Mathe 
matics  in  Finance,  Insurance  Statistics,'  edited  b 
James  W.  Glover,  Ph.D.,  Professor  of  Mathematic 
and  Insurance,  University  of  Michigan,  'Compoun 
Interest  Functions  and  Logarithms  of  Compound  Ii 
terest  Functions'  and  so  on,  here,  published  by  An 
Arbor,  Michigan,  George  Wahr,  Publisher,  1930. 

Q.     Is  that  a  standard  book  used  by  actuaries? 

A.  This  is  a  standard  book  used  by  actuaries  am 
accountants.  Part  1  refers  to  compound  interest  fun* 
tions  only,. and  on  page  6  of  Part  1  under  4  per  cer< 
and  for  the  factor  relating  to  quarterly  payment 
there  is  the  factor  1.01487744. 

Now,  if  that  were  taken  to  the  nearest  place  i 
coincide  with  the  Commissioner's  value,  that  woul 
be  1.01488. 

And  in  a  similar  manner,  I  haven't  checked  up  o 
the  semiannual  payments  and  the  annual — are  thei 
monthly  payments  there? 

Mr.  Hurley:  Yes,  monthly. 

The   Witness:   For   semiannual  payments   it  give 
factor  1.009902,  and  I  think  that  coincides  with  ft 
value  of  the  Commissioner's  schedule. 
By  Mr.  Taylor : 

Q.  The  Regulations  show  for  semiannual  pa; 
ments  the  factor  1.00990.  So  that  checks  with  M 
Glover."  (R.  126-127.) 
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"Q.  Now,  I  note  that  you  use  in  Petitioner's  Ex- 
hibit 9  .375  as  the  actuarial  factor  for  quarterly  pay- 
ments. The  Commissioner  in  his  regulations,  Section 
81.10(i),  Regulations  105,  uses  as  the  factor  for  quar- 
terly payments  the  number  1.01488. 

Will  you  explain  why  your  figure  is  different  from 
the  Commissioner's  figure! 

A.  The  Commissioner's  figure  is  the  correct  figure 
to  use  if  you  are  dealing  with  an  annuity  that  in- 
volves interest  only.  However,  when  you  are  dealing 
with  an  annuity  that  involves  interest  and  in  addition 
the  probability  of  living  or  dying,  then  the  correct 
actuarial  factor  is  .375. 

For  example,  now,  if  you  had  an  annuity  payable 
for  10  years  certain  in  any  event,  whether  or  not  the 
individual  lived  or  died,  then  the  use  of  the  factor 
that  the  Commissioner  used  would  be  correct.  How- 
ever, if  you  had  the  same  annuity  that  was  payable 
only  in  the  event  that  the  person  survived,  then  it 
would  be  necessary  to  use  a  factor  such  as  I  have 
used. 

In  other  words,  the  factor  of  .375  that  I  have  used 
recognizes  that  interest  as  well  as  mortality  have 
been  taken  into  consideration  in  determining  the 
value  of  quarterly  payments  from  the  value  of  an- 
nual payments. 

Q.  You  said  interest  as  well  as  mortality.  You 
mean  mortality  as  well  as  interest?        A.     Yes. 

Q.  I  mean,  the  Commissioner  recognizes  interest 
but  he  doesn't  recognize  mortality  in  his  factor.  Is 
that  correct? 

A.  That's  right.  The  factor  he  uses  is  only  an  in- 
terest factor,  whereas  the  factor  of  .375  involves  in- 
terest and  mortality. 

Q.  And  the  life  estate  here  involves  both  interest 
and  mortality?  A.     Yes,  it  does. 
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Q.     Since  it  ends  upon  the  death  of  Mrs.  Koshland 

A.     Yes,  it  does. 

Q.  And  the  Commissioner  in  his  factor  took  n 
recognition  of  the  mortality  aspect? 

A.     As  far  as  the  factor  is  concerned. 

Q.  As  far  as  the  factor  for  quarterly  payments  1 
concerned? 

A.     He  has  just  recognized  the  interest  elemen 

Q.  Yes.  Now,  the  factor  which  you  used  for  quai 
terly  payments,  .375,  was  that  used  in  accordanc 
with  established  actuarial  principles? 

A.  It  was.  That  is  the  factor  that  is  used  by  a 
actuaries  in  determining  quarterly  payments  froi 
the  value  of  annual  payments. 

Q.  Now,  you  are  testifying  in  effect  that  the  Con 
missioner  is  in  error  actuarially  speaking  in  the  us 
of  his  quarterly  factor? 

A.     That  is  correct. 

Q.  In  view  of  the  fact  that  you  are  attacking  tk 
regulations  broadside  here,  so  to  speak,  will  you  ind 
cate  to  the  Court  the  authority  for  your  conclusion 

A.  Yes.  The  derivation  of  the  factor  of  .375 
worked  out  in  standard  actuarial  textbooks,  and  fc 
this  purpose  I  would  like  to  refer  you  to  what 
known  as  the  Actuaries'  Bible.  That  is  Spurgeo 
'Life  Contingencies.' 

Q.     Will  you  indicate  who  published  it,  where 
was  published  for  the  record,  and  also  the  exact  nan 
of  the  author? 

A.  This  text — the  author  is  E.  F.  Spurgeon,  'Li1 
Contingencies,'  Cambridge,  published  for  the  Inst 
tute  of  Actuaries  at  the  University  Press,  1929. 

Q.  That  is  the  University  at  Cambridge  in  En: 
land? 

A.  That's  right,  and  the  derivation  of  this  vah 
appears  on  Page  129  under  Section  2  of  Chapter  VI 
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Q.  It  shows  on  Pages  128  and  129  that  this  for- 
mula which  reaches  the  result  .375  is  derived  by  com- 
plex— at  least  complex  to  a  lawyer — mathematical 
computations.  A.     That's  right."  (R.  97-99.) 

'  The  pertinent  pages,  128  and  129,  of  "Life  Contingen- 

des"  by  Spurgeon  are  in  evidence  as  Petitioner's  Exhibit 

.0  (R.  100,163). 

;  This  exhibit  shows  mathematically  how  the  proper  quar- 

erly  factor   is   arrived   at.    After   setting   forth    several 

omplicated  mathematical   formulae,   Spurgeon  concludes 

i 

hat  the  value  of  an  annuity  payable  m  times  a  year  may 

e  expressed  as  follows : 

a  (m)=a  +— 

x  x    ■    2m 

(ax(m)  represents  the  present  value  of  an  annuity  of  1  per 
nnum  payable  during  the  life  of  x  in  installments  of —  at 

m 

he  end  of  successive—!,  ths  of  each  year;  a  represents  the 

in  x 

iresent  value  of  an  annuity  of  1  per  annum  payable  annu- 
ity over  the  life  of  x,  and  m  represents  the  number  of  times 
year  the  annuity  is  to  be  paid. ) 

Substituting  for  m,  the  figure  4  (since  the  annuity  here 
ivolved  is  payable  quarterly),  the  equation  becomes  as 
ollows : 

a  <4>=a  +±1- 

*  *        2x4 

a  <4>=a  +-2_ 

x  x    '      8 

ax(4)=ax+.375 

In  other  words,  the  value  of  an  annuity  payable  quar- 

2rly  is  equal  to  the  value  of  such  an  annuity  payable 

jnnually,  plus  .375. 

Thus,  we  have  a  mathematical  formula  set  forth  in  the 

Actuaries'  Bible"  which  the  Court  itself  can  prove.  "We 
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have  uncontradicted  expert  testimony  that  the  factor  se 
forth  in  the  formula  "is  the  factor  that  is  used  by  all  ac 
tuaries  in  determining  quarterly  payments  from  the  vahu 
of  annual  payments"  (R.  98).  We  have  another  "standar< 
book  used  by  actuaries  and  accountants,"  Glover' 
"Tables  of  Applied  Mathematics  in  Finance,  Insuranc 
Statistics,"  (R.  127)  which  indicates  that  the  formu 
the  Commissioner  uses  in  his  regulations  is  one  applicab 
only  where  interest  is  involved,  as  in  the  case  of  incom 
for  a  term  certain,  and  not  where  both  interest  and  moi 
tality  are  involved  as  in  the  instant  life  estate.* 

With  uncontradicted  expert  evidence  to  the  above  effec 
and  with  no  evidence  at  all  on  the  part  of  the  responden 
what  greater  proof  can  there  possibly  be  that  the  prope 
quarterly  factor  is  the  one  claimed  by  the  petitioner.  Ye 
the  opinion  of  the  Tax  Court  states  that  there  was  n 
"significant  evidence  as  to  the  derivation  of  the  factor 
which  the  petitioner  seeks  to  have  applied  (R.  57).  It 
not  often  that  there  is  submitted  to  a  Court  proof  that  ca 
be  demonstrated  mathematically.  With  all  due  respect 


*The  Commissioner  in  his  regulations  uses  the  same  quarter 
factor  both  where  a  life  estate  is  involved  and  where  a  "ter: 
certain"  is  involved.  Regulations  105,  section  81.10(i)  (10)  pr* 
vides :  "  In  the  case  of  an  annuity  under  which  the  decedent  wj, 
entitled  during  a  term-certain  to  receive  payments  at  the  end  < 
each  semiannual,  quarterly,  or  monthly  period,  the  value  of  tl 
annuity  is  to  be  determined  by  multiplying  the  aggregate  amoui 
to  be  paid  within  a  year  by  the  applicable  factor  in  column 
of  Table  B  and  the  product  is  to  be  multiplied  by  1.01820  f< 
monthly  payments,  by  1.01488  for  quarterly  payments,  or  I 
1.00990  for  semiannual  payments."  [Italics  supplied.] 

(The  entire  text  of  section  81.10 (i)  including  Table  B  is  give 
in  the  Appendix.) 

The   Commissioner  is  correct  in  using  his  quarterly  factor 
case  of  a  term  certain  but  he  is  in  error  in  its  use  in  case  of 
life  estate. 
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he  Tax  Court,  its  conclusions  may  be  described  in  the 
vords  of  the  Court  of  Appeals  for  the  Third  Circuit  in 
Estate  of  Lueders  v.  Commissioner  (C.A.  3,  1947)  164 
!?ed.  (2d)  128,  when  in  reversing  the  Tax  Court,  it  stated: 
i; the  sole  source  of  the  Tax  Court's  finding  *  *  *  flowed 
rom  what  may  be  described  as  the  intuitive  processes  of 
he  Tax  Court." 

To  paraphrase  Mr.  Justice  Holmes  in  New  York  Trust 
lo.  v.  Eisner  (1921),  256  U.S.  345,  a  mathematical  equa- 
tion on  an  issue  such  as  the  quarterly  factor  is  worth  a 
'olume  of  logic. 
The  opinion  of  the  Tax  Court  states : 

"*  *  *  He  [Mr.  Waites]  testified  further  that  the 
value  of  a  life  annuity,  payable  quarterly,  is  less  than 
the  value  of  an  annuity  certain,  payable  quarterly, 
for  a  term  equal  to  the  annuitant's  life  expectancy. 
Yet  the  factor  petitioner  urges  and  the  method  of  its 
application  lead  to  a  higher  value  for  a  life  annuity. 
This  discrepancy  could  not  be  adequately  explained 
by  petitioner.  *  *  *"  (R.  57.) 

The  Tax  Court  is  in  error  in  stating  that  "the  factor 
etitioner  urges  and  the  method  of  its  application  lead  to 
I  higher  value  for  a  life  annuity."  There  is  no  discrep- 
ncy  here  to  be  explained  away. 

i  Under  the  1937  Standard  Annuity  Mortality  Table,  the 
[alue  of  a  life  annuity  of  $1.00  a  year  payable  quarterly 
br  Mrs.  Koshland's  life  is  $11.34913.  The  value  of  an 
;nnuity  certain  payable  quarterly  for  Mrs.  Koshland's 
jfe  expectancy  is  between  $11.82568  and  $12.34670.  Under 
lie  Actuaries'  or  Combined  Experience  Mortality  Table, 

ie  corresponding  figures  are  $7.89976  in  the  case  of  a 
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life  annuity  and  between  $8.23158  and  $8.89083  in  th< 
case  of  an  annuity  certain  for  Mrs.  Koshland's  life  ex 
pectancy.* 

The  data  on  which  these  figures  are  based  are  stated  h 
the  footnote. f  It  should  be  noted  that  every  item  used  ii 
the  computations  is  found  either  in  the  record  or  in  th< 
Commissioner's  regulations. 


*To   obtain   the   actual   values   in  Mrs.   Koshland's  case,  thes 
various  factors  would  be  multiplied  by  $15,000,  her  annual  incom 
It  is  obvious  that  such  multiplication  would  not  change  the  re 
suit. 

tAn  individual  age  66  (Mrs.  Koshland's  age  at  her  husband' 
death)  has,  according  to  the  Actuaries'  or  Combined  Experienc 
Mortality  Table  used  by  respondent,  a  life  expectancy  of  10.4 
years  (Pet.  Ex.  8,  R.  161).  The  value  of  an  annuity  of  $1.00  pe 
year  payable  at  the  end  of  each  year  to  such  an  individual,  ac 
cording  to  the  Actuaries'  or  Combined  Experience  Table,  i 
$7.52476  (Table  A,  Reg.  105,  Sec.  81.10(i)).  The  value  of  ai 
annuity  of  $1.00  payable  at  the  end  of  each  year  for  10  year 
$8.11089;  the  value  of  one  similarly  paid  for  11  years  is  $8.7604 
(Table  B,  Reg.  105,  Sec.  81.10(i)).  (Since  the  life  expectancy  i 
10.46  or  between  10  and  11  years,  both  the  10-year  and  the  13 
year  periods  are  used  in  order  to  avoid  any  controversy  as  t 
which  period  should  be  used.) 

The  value  of  an  annuity  of  $1.00  per  year  payable  quarter! 
to  an  individual  age  66  may  be  obtained,  according  to  petitioner1 
method,  by  adding  the  factor  .375  to  the  value  for  annual  pay 
ments  ($7.52476)  which  results  in  a  total  value  of  $7.89976.   Th 
value  of  an  annuity  of  $1.00  per  year  payable  quarterly  for 
period  of  10  years  may  be  obtained  by  multiplying  the  value  c 
annual  payments  per  Table  B    ($8.11089)   by  the  factor  1.0148; 
which    results    in    a   value   of    $8.23158.    (It    is    agreed   by   bot; 
parties   that   the    quarterly   factor   of    1.01488    is   correctly  use. 
where  annuities  for  a  term-certain  are  concerned.)   The  value  c 
an   annuity   certain   of   $1.00   per  year  payable  quarterly  for 
period  of   11   years,   obtained  in  the  same  manner,   is  $8.8908.'; 
Thus  the  use  of  petitioner's  quarterly  factor  with  the  Actuaries 
or    Combined   Experience    Table   results   in   a   value   for  a   "hi 
annuity,   payable   quarterly"    ($7.89976)    less  than  the  value  (I 
an  "annuity  certain  payable  quarterly  for  a  term  equal  to  tl 
annuitant's   life   expectancy"    (between   $8.23158   and  $8.89083 

The  same  result  is  obtained  if  the  1937  Standard  Annuit 
Mortality  Table  is  used.  By  use  of  petitioner's  actuarial  fact( 
of  .375  for  quarterly  payments,  the  value  of  an  annuity  of  $1X 
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Tims,  it  is  obvious  that  under  both  the  petitioner's  1937 
lortality  table  and  the  Commissioner's  Actuaries'  or 
Jombined  Experience  Table,  the  value  of  an  annuity 
ertain  payable  quarterly  for  a  term  equal  to  Mrs.  Kosh- 
iind's  life  expectancy  is  higher  than  the  value  of  an 
nnuity  merely  for  her  life.  The  Tax  Court  is  in  error 
1  its  statement  to  the  contrary,  and  there  is  no  dis- 
;epancy  in  Mr.  Waites'  testimony  to  be  explained. 

It  is  true  that  there  is  some  confusion  in  the  record 
at  it  is  the  confusion  of  counsel  for  respondent  who 
;:ated  that  he  was  "confused  indeed"  (R.  138),  "cer- 
liinly  confused"  (R.  138),  and  " obviously  confused"  (R. 
39).  "With  these  statements  petitioner's  counsel  does  not 
narrel  and  it  is  apparent  from  the  Tax  Court's  decision 
iiat  respondent's  counsel's  confusion  obfuscated  the 
licord  enough  to  confuse  the  Tax  Court.  However,  as 
pove  pointed  out,  simple  arithmetic  supports  the  uncon- 
victed testimony  of  Mr.  Waites. 

'The  Tax  Court's  error  with  regard  to  the  quarterly 
iictor  is  even  more  shocking  than  its  error  with  regard 
>  the  mortality  table.   There  was  a  time,  though  that  time 

;r  year  payable  quarterly  over  the  lifetime  of  a  woman  age  66 
'determined  to  be  $11.34913  (R.  105).  Under  the  1937  Standard 
rmuitv  Table,  a  woman  age  66  has  a  life  expectancy  of  16.90 
jars  (Pet.  Ex.  8,  R.  161).  The  value  of  an  annuity  of  $1.00  a 
|ar  payable  quarterly  for  a  period  of  16  years  is  $11.82568 ; 
at  for  a  period  of  17  years  is  $12.34670.  (Since  the  life  ex- 
:ctancy  is  16.90,  both  the  16-year  and  the  17-year  periods  are 
'ken.)  The  values  were  obtained  by  multiplying  the  values  con- 
fined in  Table  B,  Reg.  105,  Sec.  81.10 (i) —$11.65229  and 
■'2.16567  respectively— by  the  quarterly  factor  of  1.01488.  Here 
;ain  the  use  of  petitioner's  quarterly  factor  with  the  1937  table 
suits  in  a  value  for  a  "life  annuity,  payable  quarter ly" 
511.34913)  less  than  the  value  of  an  "annuity  certain  payable 
aarterly  for  a  term  equal  to  the  annuitant's  life  expectancy" 
between  $11.82568  and  $12.34670). 
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ended  well  prior  to  1900  (R.  78),  when  the  Actuaries'  or 
Combined  Experience  Mortality  Table  could  with  pro- 
priety have  been  used.  The  use,  however,  of  the  Commis 
sioner's  quarterly  factor  for  a  life  estate  has  always  been 
wrong.  There  never  was  a  time  when  it  was  right,  and 
there  never  will  be  since  it  is  based  only  on  the  interest 
factor  and  ignores  the  mortality  factor  and  hence  is  aetu 
arially  unsound  (R.  107-110). 

Petitioner's  quarterly  factor  is  applicable  to  all  mor- 
tality tables  and  not  merely  to  the  1937  Standard  Annuity 
Mortality  Table  (R.  115-116).  Even  assuming  that  this 
Court  should  find  that  on  the  evidence  it  cannot  revere 
the  Tax  Court  upon  its  failure  to  use  the  1937  Standard 
Annuity  Mortality  Table,  nevertheless,  the  Tax  Com 
should  be  reversed  on  its  failure  to  use  the  proper  quar 
terly  factor.  The  authorities  have  been  referred  to  above 
in  connection  with  the  discussion  as  to  the  proper  mor 
tality  table  and  need  not  be  cited  again  here. 

3.      Assuming  That  the  Tax  Court  Did  Not  Err  in  Failing  to  Valm 

Said  Life  Estate  Upon  the  Basis  of  Said  1937  Table,  It  Errec 

in  Valuing  Said  Life  Estate  Upon  the  Basis  of  the  Actuaries 

or  Combined  Experience   Mortality  Table.    In  View  of  th< 

Uncontradicted   Evidence,   It   Erred   in   Failing   to   Find  th< 

Respondent's  Use  of  Said  Table  to  Be  Arbitrary  and  Invalid 

and  in  Failing  to  Place  on  the  Respondent  the  Burden  of  Proo 

with  Regard  to  the  Correct  Table. 

Petitioner  submits  that  on  the  uncontradicted  evidenc 

in  this  case,  Mrs.  Koshland's  life  estate  should  be  value-; 

on  the  basis  of  the  1937  Standard  Annuity  Mortality  Tabb 

and  upon  the  basis   of  the  petitioner's  quarterly  facto 

and  that  the  Tax  Court  should  be  reversed  with  instru< 

tions  to  enter  its  decision  accordingly. 
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i  Assuming,  however,  that  this  Court  should  find  that  the 
etitioner  has  failed  to  establish  that  the  life  estate  should 
je  valued  under  the  1937  table,  it  is  submitted  that  peti- 
(.oner  has  established  conclusively  that  the  Commissioner 
ras  in  error  in  his  use  of  the  Actuaries'  or  Combined 
Experience  Mortality  Table,  that  his  action  in  this  regard 
las  arbitrary  and  invalid  and  that  the  case  should  be 
9manded  to  the  Tax  Court  for  further  hearing  with  the 
inrden  of  proof  as  to  the  appropriate  mortality  table 
laced  upon  the  respondent. 

'The  evidence  establishing  that  the  Actuaries'  or  Com- 
ined  Experience  Table  of  Mortality  has  long  been  obso- 
te  has  been  set  forth  supra  and  need  not  be  repeated 
3re. 

;Not  only  the  evidence  but  the  Tax  Court's  own  findings 
!?  fact  require  reversal  of  its  decision.  It  found: 

"This  table  [the  Actuaries'  or  Combined  Experi- 
ence Table  of  Mortality]  is  the  result  of  experience 
of  seventeen  British  life  insurance  companies  cover- 
ing a  period  from  1762  until  1837;  it  makes  no  dis- 
tinction between  the  length  of  male  lives  and  the 
length  of  female  lives."  (R.  45.)   [Italics  supplied.] 

It  further  found: 

"Modem  experience  has  demonstrated  that  females 
live  longer  than  males,  and  some  annuity  tables  now 
do  take  this  factor  into  account."  (R.  46.)*  [Italics 
supplied.] 

It  is  submitted  that  upon  the  basis  of  the  italicized 
Mings  it  is  clear  without  more  that  the  use  of  the  Actu- 
aries' or  Combined  Experience  Table  was  arbitrary  and 
jvalid.   The  Tax  Court  found,  to  use  Mr.  Justice  Douglas' 
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words  in  another  connection  in  Ballard  v.  United  States 
(1946),  329  U.S.  187  at  193,  that  "The  truth  is  that  the 
two  sexes  are  not  fungible"  when  it  comes  to  life  ex- 
pectancies, yet  it  determined  the  value  of  Mrs.  Koshland's 
life  estate  upon  the  basis  of  an  ancient  mortality  table 
that  treats  the  sexes  as  fungible. 

Petitioner  relies  upon  the  record  as  a  whole  as  well  as 
upon  the  findings  mentioned  to  bring  the  case  within  the 
rule  of  Eelvering  v.  Taylor  (1935),  293  U.S.  507. 
In  that  case,  the  United  States  Supreme  Court  said: 
"We  find  nothing  in  the  statutes,  the  rules  of  the 
board  or  our  decisions  that  gives  any  support  to  the 
idea    that    the    commissioner's    determination    shown 
to  be  without  rational  foundation  and  excessive  will, 
be  enforced  unless  the  taxpayer  proves  he  owes  noth- 
ing  or,   if  liable   at  all,   shows  the   correct  amount. 
While    decisions    of    the    lower    courts    may   not   be: 
harmonious,  our  attention  has  not  been  called  to  any 
that   persuasively    supports    the   rule   for   which   the 
commissioner  here  contends. 

Unquestionably  the  burden  of  proof  is  on  the  tax1 
payer  to  show  that  the  commissioner's  determinatior 
is  invalid.  Lucas  v.  Structural  Steel  Co.,  281  U.S 
264,  271.  Wickiuire  v.  Reinecke,  275  U.S.  101,  105 
Welch  v.  Helvering,  290  U.S.  Ill,  115.  Frequently 
if  not  quite  generally,  evidence  adequate  to  over 
throw  the  commissioner's  finding  is  also  sufficient  t( 
show  the  correct  amount,  if  any,  that  is  due.  See 
e.g.,  Darcy  v.  Commissioner,  66  F.(2d)  581,  585.  But 
where  as  in  this  case  the  taxpayer's  evidence  show; 
the  commissioner's  determination  to  be  arbitrary  an( 
excessive  it  may  not  reasonably  be  held  that  he  i: 
bound  to  pay  a  tax  that  confessedly  he  does  not  owe 
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unless  his  evidence  was  sufficient  also  to  establish  the 
correct  amount  that  lawfully  might  be  charged  against 
him.  On  the  facts  shown  by  the  taxpayer  in  this  case, 
the  board  should  have  held  the  apportionment  arbi- 
trary and  the  commissioner's  determination  invalid. 
Then,  upon  appropriate  application  that  further  hear- 
ing be  had,  it  should  have  heard  evidence  to  show 
whether  a  fair  apportionment  might  be  made  and,  if 
so,  the  correct  amount  of  the  tax.  The  rule  for  which 
the  commissioner  here  contends  is  not  consonant  with 
the  great  remedial  purposes  of  the  legislation  creat- 
ing the  Board  of  Tax  Appeals.  The  Circuit  Court  of 
Appeals  rightly  reversed  and  remanded  the  case  for 
further  proceedings  in  accordance  with  its  opinion." 

,  See  also  the  decision  of  this  Court  in  Commissioner  v. 
iellogg  (C.A.  9,  1941),  119  Fed.(2d)  115,  and  the  follow- 
ig  cases  decided  by  courts  of  appeal  of  other  circuits : 
National   Lumber   and   Tie   Co.   v.    Com.    (C.A.    8, 

1937),  90Fed.(2d)  216; 
Johnson  v.  Com.  (C.A.  8,  1937),  88  Fed.(2d)  952; 
Clements  v.  Com.  (C.A.  8,  1937),  88  Fed.(2d)  791; 
Durkee  v.  Com.  (C.A.  6,  1947),  162  Fed.(2d)  184; 
Est.  of  C.  B.  DuCliarme   (C.A.  6,  1947),  164  Fed. 

(2d)  959,  modified  on  other  issues  (C.A.  6,  1948), 

169  Fed.(2d)  76; 
Tex-Penn  Oil  Co.  v.  Com.   (C.A.  3,  1936),  83  Fed. 

(2d)  518,  afT'd  (1937),  300  U.S.  481; 
Worcester  County  Trust  Co.  et  al.,  Exrs.,  v.  Com. 

(C.A.  1,  1943),  134  Fed.(2d)  578. 

In  the  Worcester  County  Trust  Co.  case,  the  Court  said: 
«•  #  *  -^re  are  nof-  sure  wilether  it  [the  Board  of 
Tax   Appeals]    sustained   the   Commissioner's   deter- 
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urination  of  value  because  in  its  opinion  the  tax 
payers  had  failed  to  introduce  evidence  sufficient  tc 
persuade  it  that  his  determination  was  incorrect,  01 
whether  it  found  the  Commissioner's  determinatioi 
incorrect  but  nevertheless  sustained  him  because  i 
thought  that  the  taxpayers  had  not  gone  further  anc 
introduced  evidence  sufficient  to  show  that  some  valu 
ation  other  than  his  was  correct.  This  is  not  vital- 
however,  because  we  find  in  the  record  evidence  whicl 
persuades  us  that  the  Board's  determination  of  valu 
was  ' arbitrary  and  excessive'  or  'without  ration^ 
foundation  and  excessive'  (to  quote  the  Suprem 
Court's  actual  words),  and  under  the  rule  of  th 
Taylor  case,  this  requires  that  we  should  reverse  th 
Board  and  remand  the  case  to  it  for  further  actio: 
on  the  question  of  the  value  of  the  stock  regardles 
of  whether  or  not  the  taxpayers'  'evidence  was  suffii 
cient  also  to  establish  the  correct  amount  that  la^ 
fully  might  be  charged  against  him.'  " 


: 


4.  Assuming  That  the  Tax  Court  Did  Not  Err  in  Failing  to  Us! 
Petitioner's  Quarterly  Factor  in  the  Valuation  of  Said  Lif 
Estate,  It  Erred  in  Using  the  Respondent's  Quarterly  Factor  i 
Said  Valuation.  In  View  of  the  Uncontradicted  Evidence,  I 
Erred  in  Failing  to  Find  the  Use  of  Respondent's  Factor  to  B 
Arbitrary  and  Invalid  and  in  Failing  to  Place  on  the  Responded 
the  Burden  of  Proof  with  Regard  to  the  Correct  Factor. 

The  discussion  above  with  regard  to  the  proper  mo: 
tality  table  likewise  applies  but  with  even  more  effect  t- 
the  quarterly  factor.   There  is  no  need  to  add  to  what  h£< 
already  been  said  under  Part  2  of  the  Argument  on  th 
matter. 


i 
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CONCLUSION 

The  evidence  is  uncontradicted  that  the  Actuaries'  or 
combined  Experience  Table  of  Mortality  is  obsolete  and 
hat  it  is  erroneous  in  the  instant  case  to  use  the  respond- 
eat's  quarterly  factor.  The  Tax  Court  itself  in  the  case 
I  Anna  L.  Raymond  (1939),  40  B.T.A.  244  aff'd  on  an- 
ither  point  (C.A.  7,  1940),  114  Fed.(2d)  140  cert.  den.  311 
r.S.  710,  found  the  respondent's  table  to  be  obsolete. 
Sometimes  in  tax  cases,  the  "inarticulate  major  prem- 
ie" of  a  difficult  to  justify  and  inequitable  decision  is  the 
overnment's  need  for  revenue.  To  use  the  words  of  Mr. 
ustice  Frankfurter  in  the  dissenting  opinion  in  Commis- 

oner  v.   Wodehouse    (1949),  ....  U.S ,  69   S.Ct.   1120, 

jmrts  sometimes  appear  "*  *  *  to  be  guided,  in  however 
m  a  key  that  consideration  is  pitched,  in  construing  the 
pplicable  provisions  of  the  Internal  Revenue  Code  by 
le  urgent  need  for  revenue." 

!  Even  such  a  consideration  cannot  justify  the  Tax  Court's 
ecision  in  the  instant  case.  While  the  Commissioner's 
te  of  an  obsolete  mortality  table  and  of  an  erroneous 
aarterly  factor  in  the  instant  case  hurts  the  taxpayer,  in 
:lany  cases  and  probably  in  most  cases  it  is  detrimental 
l  the  revenue.  The  instant  case  is  one  where  it  is  to  the 
'Dmmissioner's  advantage  to  decrease  the  value  of  the 
l?e  estate  and  increase  the  value  of  the  remainder,  be- 
luse  the  life  estate  is  not  subject  to  the  estate  tax  where- 
as the  remainder  is.  More  common  than  the  instant  case, 
bwever,  is  the  case  where  the  decedent's  will  leaves 
is  property  in  trust,  income  to  his  wife  or  other  bene- 
liaries  for  life  and  remainder  over  to  charity.  In  such 
i,  case   the  life   estate   is   taxable   and   the   remainder  is 
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exempt,  and  it  is  to  the  advantage  of  the  revenue  to  in 
crease  the  value  of  the  life  estate  and  decrease  that  o 
the  remainder.  The  use  of  the  Commissioner's  mortalit; 
table  and  quarterly  factor  in  such  a  case  decreases  th 
value  of  the  life  estate  and  increases  that  of  the  re 
mainder. 

One  wonders  what  force  of  administrative  inertia  ha 
led  the  Commissioner  to  persist  in  the  use  of  an  obsolet1 
mortality  table  which  was  published  in  1843  (R.  78),  ove 
100  years  ago,  and  which  is  based  on  English  experienci; 
which  goes  back  almost  200  years  (1762-1837,  R.  45).  Oe^ 
wonders  likewise  how  the   Commissioner  made  and  wh 
he  has  persisted  in  his  error  with  regard  to  the  quarterl 
factor.     Regardless,   however,    as   to   the   causes    for   th 
Commissioner's  perseverance  in  his  errors,  the  effects  ai 
detrimental  to  the  revenue  in  probably  more  cases  thai 
they  are  detrimental  to  taxpayers. 

On  an  ever-increasing  scale,  the  Government  is  a  par 
ner  these  days  in  life  and  in  death.  It  takes  its  substai 
tial  share  from  the  living  and  upon  death,  it  is  a  tearles 
beneficiary.  Such  partnership  is  inevitable,  but  certain, 
it  should  be  in  accordance  with  law.  By  the  use  of  z 
erroneous  mortality  table  and  of  an  erroneous  quarter 
factor,  the  Government  is  seeking  from  the  instant  ta 
payer  more  than  the  share  which  the  Internal  Revem 
Code  allots  to  it,  and  it  is  doing  this  furthermore  on 
basis  which  is  in  general  detrimental  to  the  revenue. 

If  petitioner  had  confined  itself  to  introducing  the  u 
contradicted  evidence  which  is  in  the  record  on  the  o 
solescence  of  the  respondent's  mortality  table,  then  H< 
vering  v.  Taylor  (1935),  293  U.S.  507  would  require  th 
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he   Tax   Court's   decision  be   reversed  and  the  case  re- 
nanded  for  further  hearing.    Out  of  an  excess  of  caution, 
petitioner  has  argued  in  the  alternative  the  applicability 
i»f  Eelvering  v.  Taylor. 

t  Petitioner,  however,  went  beyond  merely  exposing  re- 
pondent's  errors  and  introduced  uncontradicted  evidence 
stablishing  the  applicability  of  the  1937  table  and  of 
petitioner's  quarterly  factor.  Respondent  has  had  his  day 
in  Court  and  has  failed  to  offer  any  evidence  at  all.  Peti- 
tioner submits  that  this  Court  should  not  merely  remand 
'ut  should  reverse  with  instructions  to  enter  a  decision  in 
etitioner's  favor  on  the  valuation  issue. 


Respectfully  submitted, 

Samuel  Taylor, 
Edgar  Sinton-, 

Counsel  for  Petitioner. 
>ated:   July  26,  1949. 


(Appendix  follows) 


APPENDIX 

Before  the  Tax  Court,  Internal  Revenue  Code  Section 
11(d)(2)  and  the  regulations  thereunder  were  applicable, 
lection  811(d)(2)  and  the  regulations  thereunder  are 
Tinted  on  pages  47  and  48  of  the  Record.  Petitioner  has 
onceded  the  inclusion  of  the  remainder  under  the  trust 
i  the  gross  estate,  so  these  provisions  of  the  Code  and 
egulations  are  not  pertinent  on  this  petition  for  review. 


Treasury  Regulations  105,  section  81.10(5) 

(i)  Annuities,  life,  remainder,  and  reversionary  inter- 
sts. — (1)  If  the  executor  adopts  the  option  set  forth  in 
ction  81.11,  any  annuity,  life,  remainder,  or  reversionary 
iterest  includible  in  the  gross  estate  should  be  valued 
s  of  the  date  of  the  decedent's  death  in  accordance  with 
le  provisions  of  this  section  and  then  such  value  should 
e  adjusted  as  explained  in  section  81.11  for  any  differ- 
ace  in  value  between  the  date  of  death  and  the  applicable 
ibsequent  date  due  to  causes  other  than  mere  lapse  of 
me.  If  the  executor  does  not  adopt  the  option  set  forth 
l  section  81.11,  the  value  of  any  such  interest  should  be 
>mputed  as  hereinafter  prescribed  without  such  further 
ijustment  for  any  decrease  or  increase  in  the  value  of 
le  property  subsequent  to  the  date  of  death. 

(2)  The  value  of  an  annuity  contract  issued  by  a  com- 
any  regularly  engaged  in  the  selling  of  contracts  of  that 
laracter  is  established  through  the  sale  by  that  company 
I  comparable  contracts. 
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(3)  All  other  future  payments  are  to  be  discounted  upoi 
the  basis  of  compound  interest  at  the  rate  of  4  per  cent  i 
year.  If  the  time  of  payment  or  of  payments  is  dependen 
upon  the  continuation  of,  or  upon  the  termination  of  { 
life  or  of  lives,  the  Actuaries'  or  Combined  Experienc< 
Table  of  Mortality,  as  extended,  and  established  actuaria 
principles  are  to  be  used  in  the  computation  of  the  presen 
worth.  For  the  purpose  of  the  computation  the  age  of  j 
person  is  to  be  taken  as  the  age  of  that  person  at  hi 
nearest  birthday.  Table  A,  a  part  of  this  section,  give 
factors   applicable   to   a   case   in   which   only   one   life  i 
involved.  (See  paragraphs  (4)  to  (8),  inclusive.)  Table  E 
a  part  of  this  section,  gives  factors  applicable  to  a  cas 
in  which  only  a  term-certain  is  involved.  (See  paragrap 
(9)  to  (11),  inclusive.)  If  the  time  of  payment  or  of  pa 
ments  is  dependent  upon  the  continuation  of,  or  terming 
tion  of  more  than  one  life,  or  there  is  a  term-certain  cor 
current  with  one  or  more  lives,  a  special  computation  i 
accordance  with  the  first  two  sentences  of  this  paragrap; 
is  necessary.  A  case  requiring  a  special  computation  ma 
be  stated  to  the  Commissioner  who  will  furnish  the  appl 
cable   factor,  provided   such  request   is   made   sufficient! 
in  advance  of  the  due  date  of  the  return.   Such  reques 
must  fully  disclose  all  relevant  facts.  The  date  of  birt 
of  each  person,  the  duration  of  whose  life  may  affect  tb 
value,  of  the  interest,  should  be  established  by  affidavi 

(4)  If  the  decedent  had  a  remainder  interest  in  propert 
subject  to  the  life  estate  of  another,  the  present  worth  c 
the  remainder  interest  at  the  time  of  death  should  1 
obtained  by  multiplying  the  value  of  the  property  at  tt 
time  of  death  by  the  figure  in  column  3  of  Table  A  opp 


Appendix  3 

dte  the  number  of  years  nearest  to  the  actual  age  of  the 
ife  tenant. 

Example.  The  decedent  was  entitled  to  receive 
property  worth  $50,000  upon  the  death  of  his  elder 
brother,  to  whom  the  income  for  life  had  been  be- 
queathed. The  brother  at  the  time  of  the  decedent's 
death  was  31  years  5  months  old.  By  reference  to 
Table  A,  it  is  found  that  the  figure  in  column  3, 
opposite  31  years,  is  0.31262.  The  present  worth  of 
the  remainder  interest  at  the  date  of  death  is,  there- 
fore, $15,631  ($50,000  multiplied  by  0.31262). 

:  (5)  In  case  the  decedent  was  entitled  to  receive  an  an- 
luity  of  a  definite  amount  during  the  lifetime  of  another 
erson,  payable  at  the  end  of  annual  periods,  the  present 
orth  at  the  time  of  the  decedent's  death  must  be  com- 
muted upon  the  basis  of  the  value  of  a  life  annuity  at  the 
|ge  of  the  other  person.  The  amount  payable  annually 
,iould  be  multiplied  by  the  figure  in  column  2  of  Table  A 
oposite  the  number  of  years  in  column  1  nearest  to  the 
3tual  age  of  the  other  person. 

Example.  The  decedent  received  under  the  terms  of 
his  father's  will  an  annuity  of  $10,000  for  the  life  of 
his  elder  brother.  The  brother  at  the  decedent's  death 
was  40  years  8  months  old.  By  reference  to  Table  A, 
the  figure  in  column  2  opposite  41  years,  the  number 
nearest  to  the  brother's  actual  age,  is  found  to  be 
14.86102.  The  present  worth  of  the  annuity  at  the 
date  of  the  decedent's  death  is,  therefore,  $148,610.20. 

:(6)  In  the  case  of  an  annuity  under  which  the  decedent 
las  entitled  to   receive  during  the  life   of  another  pay- 
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ments  at  the  end  of  each  semiannual,  quarterly,  or  monthly 
period,  the  value  of  the  annuity  is  to  be  determined  by 
multiplying  the  aggregate  amount  to  be  paid  within  a 
year  by  the  figure  in  column  2  of  Table  A  opposite  the 
number  of  years  in  column  1  nearest  the  actual  age  of  the 
person  whose  life  measures  the  duration  of  the  annuity, 
and  then  multiplying  the  product  by  1.01820  for  monthly 
payments,  by  1.01488  for  quarterly  payments,  or  by  1.0099C 
for  semiannual  payments. 

Example.  If,  in  the  example  given  in  paragraph 
(5),  the  annuity  is  payable  in  semiannual  installments 
of  $5,000  at  the  end  of  each  semiannual  period,  the 
aggregate  annual  amount,  $10,000,  should  be  multi- 
plied by  the  factor  14.86102,  and  the  product  should 
be  multiplied  by  1.00990.  The  present  worth  of  tW 
annuity  at  the  date  of  death  is,  therefore,  $150,081.44 
($10,000  X  14.86102  X  1.00990). 

(7)  If  the  first  payment  of  an  annuity  for  the  life  of  ar 
individual  is  to  be  paid  at  once,  the  value  of  the  annuit} 
is  the  sum  of  the  first  payment  plus  the  present  wortl 
of  a  similar  annuity,  the  first  payment  of  which  is  not  tc 
be  made  until  the  end  of  the  first  period. 

Example.  The  decedent  was  entitled  to  receive  an 
annuity  of  $50  a  month  payable  during  the  life  oi 
another.  The  decedent  died  on  the  day  a  payment  was 
due.  At  the  date  of  the  decedent's  death  the  persoi 
whose  life  measures  the  duration  of  the  annuity  was 
50  years  of  age.  The  value  of  the  annuity  at  the  dat( 
of  decedent's  death  is  $50  plus  the  product  of  $50  >< 
12  X  12.47032  (see  Table  A)   X  1.01820  (see  preced 
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ing  paragraph   (6)),  or  $7,668.38   [$50  plus   ($50   X 
12  X  12.47032  X  1.01820)]. 

)  (8)  If  the  decedent  was  entitled  to  receive  the  entire 
ncome  of  certain  property  during  the  life  of  another  per- 
on,  or  was  entitled  to  the  use  of  nonincome-producing 
>roperty  during  the  life  of  another  person,  a  hypothetical 
nnuity  at  a  rate  of  4  per  cent  of  the  value  of  the  prop- 
rty  should  be  made  the  basis  of  the  calculation.  A  pro- 
ision  for  the  payment  of  income  in  semiannual,  quar- 
terly, or  monthly  installments  does  not  affect  the  value 
o  be  assigned  to  the  life  interest. 

Example.  The  decedent  was  entitled  to  receive  the 
income  from  a  fund  of  $100,000  during  the  life  of  a 
person  4l  years  old.  The  value  of  a  hypothetical 
annuity  of  $4,000,  dependent  upon  the  life  of  such  a 
person,  is  indicated  by  the  table  to  be  $59,444.08 
($4,000  multiplied  by  14.86102). 

i  (9)  If  the  decedent  was  entitled  to  receive  property  at 
lie  end  of  a  specified  number  of  years,  Table  B  or  an 
xtension  thereof  should  be  used. 

Example.  The  decedent,  who  was  entitled  to  re- 
ceive $100,000  at  a  certain  date,  died  30  years  prior 
to  such  date.  The  value  of  his  right  is  the  product  of 
$100,000  multiplied  by  0.308319,  the  factor  in  column 
3,  Table  B,  opposite  30  years  in  column  1. 

,  (10)  In  the  case  of  an  annuity  under  which  the  decedent 
7&s  entitled  during  a  term-certain  to  receive  payments  at 
lie  end  of  each  semiannual,  quarterly,  or  monthly  period, 
he  value  of  the  annuity  is  to  be  determined  by  multiply- 


. 


6  Appendix 

ing  the  aggregate  amount  to  be  paid  within  a  year 
the  applicable  factor  in  column  2  of  Table  B  and  the 
product  is  to  be  multiplied  by  1.01820  for  monthly  pay- 
ments, by  1.01488  for  quarterly  payments,  or  by  1.0099C 
for  semiannual  payments. 

Example.  The  decedent  was  an  annuitant  for  i 
term-certain,  being  entitled  to  $1,000  annually  pay 
able  in  installments  of  $500  at  the  end  of  each  semi 
annual  period.  A  semiannual  payment  of  $500  hac 
been  made  just  before  the  death  of  the  decedent  anc 
there  remained  20  payments  to  be  made  over  a  perioc 
of  10  years.  The  value  of  the  annuity  as  of  the  dat< 
of  the  decedent's  death  is  the  product  of  $500  X  [ 
X  8.11089  (see  Table  B)   X  1.00990,  or  $8,191.19. 

(11)  If  the  first  payment  of  an  annuity  for  a  definiu 
number  of  years  is  to  be  paid  at  once,  the  applicable  fac. 
tor  is  the  product  of  the  factor  shown  in  Table  B  multi 
plied  by  1.02154  for  monthly  payments,  by  1.02488  fo: 
quarterly  payments,  by  1.02990  for  semiannual  payments 
or  by  1.04  for  annual  payments. 

Example.  The  decedent  was  the  beneficiary  of  ai; 
annuity  of  $50  a  month.  On  the  day  a  payment  wai 
due,  the  decedent  died.  There  were  300  payments  t< 
be  made,  including  the  payment  due.  The  value  of  th 
annuity  as  of  the  date  of  decedent's  death  is  th< 
product  of  $50  X  12  X  15.62208  (see  Table  B 
X  1.02154,  or  $9,575.15  ($50  X  12  X  15.62208  > 
1.02154). 


IUUIC,     Ollivji 


interest,  and  of  a  reversionary  interest 


Age 

Annuity,  or 
present  value  of 

$1  due  at  the 

end  of  each  year 

during  the  life 

of  a  person  of 

specified  age 

Reversion,  or 
present  value 
of  $1  due  at 
the  end  of  the 
year  of  death 
of  a  person  of 
specified  age 

Age 

Annuity,  or 
present  value  of 

f  1  due  at  the 

end  of  each  year 

during  the  life 

of  a  person  of 

specified  age 

Reversion,  or 
present  value 

of  f  1  due  at 
the  end  of  the 
year  of  death 
of  a  person  of 

specified  age 

Annuity 

Reversion 

Annuity 

Reversion 

0 

$14.72829 

$0.39507 

50 

$12.47032 

$0.48191 

1 

17.30771 

.29586 

51 

12.17919 

.49311 

2 

18.69578 

.24247 

52 

11.88408 

.50446 

3 

19.15901 

.22465 

53 

11.58531 

.51595 

4 

19.41226 

.21491 

54 

11.28325 

.52757 

5 

19.55301 

.20950 

55 

10.97789 

.53931 

6 

19.61731 

.20703 

56 

10.66982 

.55116 

7 

19.62502 

.20673 

57 

10.35931 

.56310 

8 

19.61097 

.20727 

58 

10.04630 

.57514 

9 

19.53413 

.21022 

59 

9.73131 

.58726 

10 

19.45359 

.21332 

60 

9.41474 

.59943 

11 

19.36943 

.21656 

61 

9.09765 

.61163 

12 

19.28184 

.21993 

62 

8.78052 

.62383 

13 

19.19065 

.22344 

63 

8.46412 

.63600 

14 

19.09590 

.22708 

64 

8.14888 

.64812 

15 

18.99764 

.23086 

65 

7.83552 

.66017 

16 

18.89569 

.23478 

66 

7.52476 

.67212 

17 

18.79010 

.23884 

67 

7.21699 

.68397 

18 

18.68070 

.24305 

68 

6.91298 

.69565 

19 

18.56751 

.24740 

69 

6.61301 

.70719 

20 

18.45038 

.25191 

70 

6.31716 

.71857 

21 

18.32932 

.25656 

71 

6.02612 

.72976 

22 

18.20416 

.26138 

72 

5.74003 

.74077 

23 

18.07471 

.26636 

73 

5.45928 

.75157 

24 

17.94097 

.27150 

74 

5.18402 

.76215 

25 

17.80274 

.27682 

75 

4.91463 

.77251 

26 

17.65984 

.28231 

76 

4.65125 

.78264 

27 

17.51224 

.28799 

77 

4.39383 

.79254 

28 

17.35968 

.29386 

78 

4.14286 

.80220 

29 

17.20225 

.29991 

79 

3.89858 

.81159 

30 

17.03961 

.30617 

80 

3.66071 

.82074 

31 

16.87176 

.31262 

81 

3.42900 

.82965 

32 

16.69846 

.31929 

82 

3.20258 

.83836 

33 

16.51964 

.32617 

83 

2.98024 

.84691 

34 

16.33503 

.33327 

84 

2.76106 

.85534 

35 

16.14437 

.34060 

85 

2.54366 

.86371 

36 

15.94755 

.34817 

86 

2.32795 

.87200 

37 

15.74427 

.35599 

87 

2.11384 

.88024 

38 

15.53421 

.36407 

88 

1.90115 

.88842 

39 

15.31722 

.37241 

89 

1.69107 

.89650 

40 

15.09295 

.38104 

90 

1.48540 

.90441 

41 

14.86102 

.38996 

91 

1.28432 

.91214 

42 

14.62122 

.39918 

92 

1.09024 

.91961 

43 

14.37356 

.40871 

93 

.90647 

.92667 

44 

14.11860 

.41852 

94 

.73687 

.93320 

45 

13.85713 

.42857 

95 

.58435 

.93906 

46 

13.58958 

.43886 

96 

.46182 

.94378 

47 

13.31698 

.44935 

97 

.36698 

.94742 

48 

13.03942 

.46002 

98 

.24038 

.95229 

49 

12.75716 

.47088 

99 

.00000 

.96154 

TABLE  B 

Table  showing  the  present  worth  at  4  per  cent  of  an  annuity  for  a  term-certain 

and  of  a  reversionary  interest  postponed  for  a  term-certain 
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Number 
of  Years 

Present  worth 
of  an  annuity 
of  $1,  payable 
at  the  end  of 

each  year, 

for  a  certain 

number  of  years 

Present  worth 

of  $1,  payable 

at  the  end 

of  a  certain 

number  of 

years 

Number 
of  Years 

Present  worth 
of  an  annuity 
of  $1,  payable 
at  the  end  of 

each  year, 

for  a  certain 

number  of  years 

Present  worth 

of  $1,  payable 

at  the  end 

of  a  certain 

number  of 

years 

Annuity 

Reversion 

Annuity 

Reversion 

1 

2 

$0.96154 
1.88609 

$0.961538 
.924556 

16 
17 

$11.65229 
12.16567 

$0.533908 
.513373 

3 

2.77509 

.888996 

18 

12.65929 

.493628 

4 

3.62989 

.854804 

19 

13.13394 

.474642 

5 

4.45182 

.821927 

20 

13.59032 

.456387 

6 

5.24214 

.790314 

21 

14.02916 

.438834 

7 

6.00205 

.759918 

22 

14.45111 

.421955 

8 

6.73274 

.730690 

23 

14.85684 

.405726 

9 

7.43533 

.702587 

24 

15.24696 

.390121 

10 

8.11089 

.675564 

25 

15.62208 

.375117 

11 

8.76047 

.649581 

26 

15.98277 

.360689 

12 

9.38507 

.624597 

27 

16.32958 

.346816 

13 

9.98565 

.600574 

28 

16.66306 

.333477 

14 

10.56312 

.577475 

29 

16.98371 

.320651 

15 

11.11839 

.555265 

30 

17.29203 

.308319 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12,228 

Estate  of  Abraham  Koshland,  Deceased,  Jesse 
Koshland,  Executor,  petitioner 

v. 
Commissioner  of  Internal  Revenue,  respondent 


>N  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  TEE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 


The  opinion  of  the  Tax  Court  (R.  36-57)  is  reported 
n  11  T.  C.  904. 

JURISDICTION 

This  case  involves  federal  estate  taxes.  The  Commis- 
ioner's  notice  of  deficiency  (R.  11-15)  was  mailed  to  the 
axpayer  on  or  about  April  7, 1947  (R.  4, 11, 28).  Within 
0  days  thereafter,  and  on  May  5,  1947,  the  taxpayer 
ded  his  petition  with  the  Tax  Court  for  redetermina- 
tion under  Section  871  (a)  of  the  Internal  Revenue  Code. 
!R.  1.)  The  decision  of  the  Tax  Court  that  there  is  a 
deficiency  in  estate  tax  in  the  amount  of  $33,119.49  was 
,ntered  on  February  25,  1949.  (R.  3,  57-58.)  The 
iase  is  brought  to  this  Court  by  petition  for  review  filed 


March  21, 1949  (R.  3,  58-62),  pursuant  to  the  provisions 
of  Section  1141(a)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948 


Luc 
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QUESTION  PRESENTED 

Whether  the  Tax  Court  correctly  held  that  the  vain 
of  the  remainder  interest  in  a  trust  should  be  computec 
in  accordance  with  the  applicable  regulations  (Treasury 
Regulations  105,  Sec.  81.10(i)). 

STATUTE  AND  REGULATIONS  INVOLVED 

These  are  set  out  in  the  Appendix,  infra. 

STATEMENT 

The  facts  found  by  the  Tax  Court  so  far  as  materia 
hereto  may  be  summarized  as  follows : 

The  decedent  died  on  April  15,  1944,  and  his  estate  if 
in  the  process  of  administration  in  California.  Thr 
estate  tax  return  of  the  taxpayer  estate  was  filed  wit] 
the  Collector  of  Internal  Revenue  for  the  First  Districi 
of  California.  At  the  time  of  his  death  decedent  was  7f 
years  old,  and  his  wife,  Estelle  W.  Koshland,  who  wa; 
still  living  at  the  time  this  case  was  tried,  was  66  yeari 
old.    (R.  38.) 

On  December  26, 1922,  the  decedent  created  a  trust  b; 
transferring  certain  securities,  which  had  a  cost  t 
him  of  $290,596,  to  Jesse  Koshland  and  Stanley  H 
Sinton  (a  nephew)  who  declared  themselves  trustees  o 
this  property  in  a  declaration  of  trust,  the  pertinen 
provisions  of  which  read  as  follows  (39,  41) : 

Second:  For  and  during  the  lifetime  of  Estell 
W.  Koshland  of  said  Boston  the  income  of  thi 
trust  less  proper  charges  and  deductions  includin 
the  payment  of  such  taxes,  municipal,  state  or  Fed 
eral  as  may  be  levied  thereon,  shall  be  paid  ove 
unto  her  semi-annually,  quarterly  or  oftener  fo 


and  during  her  lifetime  and  upon  her  death  then 
said  income  shall  be  paid  over  unto  Abraham  Kosh- 
land  *  *  *. 

Fourth :  At  any  time  or  during  any  period  when 
no  income  is  received,  or  where  the  income  received 
is  less  than  Fifteen  Thousand  (15,000)  Dollars  in 
any  year,  the  Trustees  may,  upon  the  application 
of  any  beneficiary,  apply  and  expend  such  part  of 
the  principal  of  the  fund  as  may  be  necessary : 

(a)  To  provide  either  the  said  Estelle  W.  Kosh- 
land  or  the  said  Abraham  Koshland  with  an  income 
of  Fifteen  Thousand  (15,000)  Dollars  for  such 
year;  *  *  * 

On  December  26, 1923,  decedent,  for  the  first  and  only 
ime,  amended  this  trust.  (R.  43.)  The  amendment 
ancelled  Articles  7  and  8  of  the  original  declaration  of 
rust  and  substituted  therefor  a  new  provision  which 
eads  in  part  as  follows  (R.  43) : 

7.  Power  is  hereby  reserved  during  the  lifetime 
of  the  said  Abraham  Koshland  and  given  to  the  said 
Abraham  Koshland  and  Estelle  W.  Koshland  with 
the  approval  of  the  Trustees  hereof  at  any  time 
in  the  uncontrolled  discretion  of  the  said  Abraham 
Koshland  and  Estelle  W.  Koshland  to  amend  this 
declaration  of  trust,  *  *  *. 

All  of  the  income  of  this  trust  has  been  paid  year  by 
ear  to  Estelle  W.  Koshland.  Prior  to  1931  this  income 
ras  in  excess  of  $15,000  annually.  Since  then,  it  has 
luctuated  between  $10,000  and  $14,000.  Although  she 
ias  not  made  any  application  to  the  trustees  for  the 
>ayment  from  trust  principal  of  any  amount  necessary 
o  bring  her  income  to  the  sum  of  $15,000,  it  was  the 
ntent  of  the  decedent  and  the  understanding  of  the 
rustees  that  she  have  this  right ;  and  the  Commissioner 
onceded  in  his  Tax  Court  brief  that  she  is  and  was 


entitled  to  an  annual  income  from  the  trust  in  tl 
amount  of  $15,000.    (R.  44.) 

At  the  time  of  decedent's  death,  as  well  as  at  the  time 
of  the  hearing  in  this  proceeding  (March  23,  1948) 
decedent's  wife  was  in  good  health,  and  her  persona 
physician  expected  her  to  live  out  her  normal  life  ex 
pectancy.     (R.  44.) 

Decedent's  power  of  amendment  of  the  trust  was  un 
restricted  and  was  exercisable  by  him  with  a  person  no 
having  a  substantial  adverse  interest  in  the  remainder 
(R.  44-45.) 

The  fair  market  value  of  the  trust  estate,  as  of  the 
date  of  decedent's  death,  was  $231,524.64.    (R.  45.) 

In  determining  the  value  of  the  remainder  interest 
which  is  includible  in  decedent's  gross  estate,  the  Com- 
missioner subtracted  from  the  value  of  the  trust  estate 
the  value  of  decedent's  wife's  life  estate,  calculating 
this  value  in  conformity  with  Table  A  appearing  ir 
Treasury  Regulations  105,  Sec.  81.10  (i).  This  table  if 
based  upon  the  Actuaries'  or  Combined  Experience 
Table  of  Mortality.     (R.  45.) 

This  table  is  the  result  of  experience  of  seventeer 
British  life  insurance  companies  covering  a  period  f roir 
1762  until  1837;  it  makes  no  distinction  between  the 
length  of  male  lives  and  the  length  of  female  lives.  (K 
45.) 

Many  other  tables  of  mortality  have  been  in  wide 
spread  use.  The  Actuaries'  or  Combined  Experience 
Table  of  Mortality  is  not  now  used  by  insurance  com 
panies  in  computing  annuities.  Insurance  companies 
do  not  use  annuity  mortality  tables  in  determining  lif< 
insurance  premiums  or  in  calculating  life  insurant 
reserves.  Annuity  mortality  tables  reflect  only  the  ex 
perience  of  insurance  companies  with  annuitants  a; 
a  class.  They  do  not  purport  to  reflect  the  general  mor 
tality  experience.     Annuitants,  as  a  rule,  are  a  self 


selected  group  and  tend  to  outlive  the  average.  For 
he  purpose  of  computing  life  insurance  premiums,  in- 
.urance  companies  use  their  own  mortality  tables  based 
ipon  their  individual  experience.     (R.  45.) 

Modern  experience  has  demonstrated  that  females  live 
onger  than  males,  and  some  annuity  tables  now  do  take 
his  factor  into  account.  (R.  46.) 
]  The  1937  Standard  Annuity  Table  has  been  used  by 
nsurance  companies  and  by  actuaries  as  a  basis  for 
etermining  annuities  and  life  estates  since  1937.  The 
able  is  used  for  both  male  and  female  lives,  except  that 
ihe  age  of  the  female  is  taken  at  an  age  five  years  younger 
han  the  male  life.  It  is  one  of  the  most  current  tables  in 
ise  for  the  evaluation  of  annuities.    (R.  46.) 

The  table  currently  used  by  insurance  companies  for 
mrposes  of  reserves  and  the  like  and  considered  as  re- 
jecting general  mortality  experience  is  the  Insurance 
Commissioners'  1941  Standard  Ordinary  Table  of  Mor- 
ality. This  table  is  based  upon  experience  in  the  years 
934  to  1936,  with  adjustment  for  possible  epidemics 
ind  other  catastrophes.    (R.  46.) 

Decedent's  wife's  expectation  of  life,  under  various 
nortality  tables,  is  as  follows  (R.  46)  : 

Mortality  Table  Age  66 

Combined  Experience  or  Actuaries'.  . . .  10.46 

American  Experience   10.54 

Insurance  Commissioners'  1941  Table. .  11.01 

American  Annuitants' 11.95 

Combined  Annuity — 

Male  12.17 

Female 14.52 

1937  Standard  Annuity — 

Male 13.81 

Female 16.90 

The  proper  factor  for  quarterly  payments  is 
i. 01488,  to  be  multiplied  by  the  annuity  value  of  the 
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annual  payments  to  Estate  of  Koshland  under  the  trus 
(R.  46-47.) 

The  value  of  the  trust  remainder,  includible  in  d* 
cedent's  gross  estate,  is  $116,973.71.  (R.  47.) 

The  Tax  Court  held  (R.  54-57)  that  in  computing  the 
value  of  the  life  interest  which  is  to  be  subtracted  from 
the  value  of  the  trust  assets  it  was  proper  to  use  the  mor- 
tality table  and  factor  for  quarterly  payments  in  con- 
formity with  the  regulations  (Treasury  Regulations 
105,  Sec.  81.10(i)). 

SUMMARY  OF  ARGUMENT 

In  computing  the  value  of  the  remainder  interest  iri 
question,  it  is  agreed  that  the  value  of  the  wife's  life 
estate  should  be  subtracted  from  the  value  of  the  trust 
property.  The  value  of  the  trust  property  is  not  in  dis- 
pute, and  the  area  of  disagreement  is  as  to  the  value 
of  the  life  interest  which  is  to  be  subtracted. 

The  Commissioner  evaluated  that  life  interest  in  ac- 
cordance with  the  regulations  and  the  Tax  Court  cor- 
rectly upheld  his  action.  The  taxpayer  failed  to  dis- 
charge the  burden  of  showing  that  the  Commissioner 'e 
action  was  wrong  or  that  the  regulations  are  unsound 
They  should,  therefore,  be  accepted  here  as  they  were  ir 
the  Tax  Court. 

ARGUMENT 

The  Remainder  Interest  Here  Involved  Was  Properly  Valued 
in  Accordance  With  the  Regulations 

This  appeal  involves  only  the  question  whether  the 
remainder  interest  to  be  included  in  the  decedent's  gross 
estate  under  Sec.  811(d)(2)  of  the  Internal  Revenue 
Code  (Appendix,  infra),  was  properly  valued  in  ac 
cordance  with  the  regulations  (Treasury  Regulations 
105,  Sec.  81.10(i),  Appendix,  infra).  In  the  Tax  Cour 
proceedings  the  taxpayer  contended  that  the  remaindei 
interest  was  not  includible  at  all  but  he  has  now  aban 


loned  that  contention  (Br.  3,  Appendix  to  Br.,  p.  1), 
„nd  as  above  noted  the  only  question  now  presented  is 
he  one  as  to  value. 

In  his  original  determination  the  Commissioner  com- 
mted  the  value  of  the  remainder  interest  as  follows 
R.  14)  : 

Fair  market  value  of  trust  estate 

4-15-1944 $231,524.64 

Less — value  of  life  estate  held  by 

Estelle  Koshland :  Date  of  birth, 

4-8-1878  —  Age     4-15-1944,     66 

years 
Annual  income  on  $231,- 

524.64  at  4% $  9,260.99 

Table  A  factor  for  $1.00 

annuity  at  66 7.52476 

Annuity    value    of    an- 
nual income  (7.52476 

of  $9,260.99)    $69,686.73 

Factor     for     quarterly 

payments    1.01488 

Value   of  life  tenancy  4-15-1944 

(1.01488  of  $69,686.73) 70,723.67 


Value  of  trust  includible  in  gross 

estate $160,800.97 
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On  brief  in  the  Tax  Court  the  Commissioner  con- 
ceded (R.  44)  that  the  figure  for  annual  income  payable 
to  the  wife  from  the  trust  should  be  increased  to  $15,00( 
and  revised  his  computation  accordingly  as  follows: 

Fair    market    value    of    trust    estate 

4-15-44    $231,524.64 

Less: 

Annual  income $15,000.00 

Table  A  factor  for  $1.00 

annuity  at  66 7.52476 

Annuity  value  of  annual 
income      (7.52476     x 

15,000.00)   112,871.40 

Factor     for     quarterly 

payments    1.01488 

Value     of     life     tenancy     4-15-44 

(1.01488   x   112,871.40)     114,550.93 

Value  of  trust  remainder  includible 
in  gross  estate $116,973.71 

The  Tax  Court  accepted  that  concession  and  compu 
tation  and  specifically  found  as  a  fact  that  the  value  o 
the  trust  remainder,  includible  in  decedent's  gross  es 
tate,  is  $116,973.71.     (E.  47.) 

The  computation  that  the  Tax  Court  approved  wa 
based  upon  the  Actuaries'  or  Combined  Experienc 
Table  of  Mortality  which  is  prescribed  by  the  regula 
tions  (Treasury  Regulations  105,  Sec.  81.10(i),  supra} 

The  Tax  Court  held  that  the  use  of  that  table  wa 
proper  and  in  so  holding  it  relied  upon  its  own  prio 
decisions  in  Estate  of  Hart  v.  Commissioner,  1  T.  C 
989 ;  Du  Pont  v.  Commissioner,  2  T.  C.  246 ;  A  ff elder  1 
Commissioner,  7  T.  C.  1190 ;  Estate  of  Bartman  v.  Com 
missioner,  10  T.  C.  1073,  which  are  all  to  the  same  effect1 

Thus,  in  the  Hart  case  which  was  not  appealed  th 
Tax  Court  said  (p.  991) : 

Valuation  for  estate  or  inheritance  tax  purposes  i 
computed  in  some  17  states  by  the  use  of  the  Actu 
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aries'  or  Combined  Experience  Mortality  Table, 
with  4,  5,  or  6  percent  interest,  and  approximately 
20  other  states  use  the  American  Experience  Table 
of  Mortality,  with  interest  at  5  or  6  percent.  See 
Prentice-Hall,  Inheritance  and  Transfer  Tax 
Service  (11th  Ed.)  vol.  I,  pp.  801-803.  The  life  ex- 
pectancy of  a  person  aged  79  under  the  former  table 
is  5.09  years;  under  the  latter  4.8  years.  In  New 
York  State  the  use  of  the  Actuaries'  or  Combined 
Experience  Table  of  Mortality,  with  4  percent  in- 
terest, is  prescribed  by  statute,  Tax  Law,  §249-v, 
which  is  binding  in  tax  computations.  See  In  re 
Bowker's  Estate,  157  Misc.  341 ;  283  N.Y.S.  564. 
*         *         * 

The  method  of  valuing  the  claim  adopted  by  re- 
spondent was  a  proper  one.  "There  may  be  better 
and  more  accurate  methods,  but  we  can  not  for  that 
reason  disapprove  of  a  method  long  in  use  without? 
evidence  establishing  a  better  one.  Simpson  v. 
United  States,  252  U.  S.  547."  F.  J.  Sensenbren- 
ner,  46  B.T.A.  713,  717-718. 

;  It  is  true  that  in  the  Raymond  case  {Raymond  v. 
Commissioner,  40  B.T.A.  244,  affirmed  on  other  grounds, 
14  F.  2d  140  (C.  A.  7th),  certiorari  denied,  311  U.  S. 
,10),  upon  which  the  taxpayer  relies  heavily  (Br.  10, 
;5),  the  Tax  Court  took  the  view  that  the  Actuaries'  or 
Combined  Experience  Table  was  shown  to  be  outmoded 
,nd  approved  a  later  table  called  the  American  Annui- 
tants' Mortality  Table  for  purposes  of  determining  the 
imount  of  the  gift  in  that  case.  But  as  pointed  out  by 
he  Tax  Court  in  the  instant  case  (R.  55-56),  the  Ray- 
mond case  is  distinguishable  from  the  instant  one  be- 
iause  they  involve  different  problems.  In  this  connec- 
tion the  Tax  Court  aptly  said  (R.  56) : 

The  table  petitioner  urges  might  be  worthy  of 
further  consideration  if  our  question  were  the  cost 
of  an  annuity  from  a  commercial  insurance  com- 
pany.   This  was  the  underlying  problem  posed  in 
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the  Raymond  case,  and  it  was  there  consider* 
proper  to  utilize  a  table  that  such  companies  wei 
using  in  their  annuity  business.  We  observed 
the  Bartman  case,  supra: 

*  *  *  that  insurance  companies  take  int 
consideration  the  element  of  self  selection  i 
writing  annuities ;  and  that  they  use  whateve 
tables  are  best  suited  for  their  particula 
needs.  *  *  * 

There  is  no  showing  here  that  the  mortality  of  iri 
heritors  or  donees  closely  resembles  that  of  pui 
chasers  of  annuity  policies.  In  fact,  contrary  ev: 
dence  appears  in  the  record. 

And  in  other  Tax  Court  cases,  the  Raymond  case  hs 
also  been  distinguished  in  similar  manner.  See  Estat 
of  Hart  v.  Commissioner,  supra,  p.  991 ;  Du  Pont  v.  Con 
missioner,  supra,  p.  257;  Aff elder  v.  Commissions 
supra,  p.  1194;  Estate  of  Bartman  v.  Commissione 
supra,  p.  1079. 

Moreover,  the  mortality  table  approved  in  the  Ran 
mond  case  (American  Annuitants')  shows  a  life  expe< 
tancy  for  decedent's  wife  of  11.95  years  which  is  abon 
five  years  less  than  the  figure  of  16.90  years  shown  h 
the  table  (1937  Standard  Annuity)  for  which  taxpaye 
contends  and  in  favor  of  which  his  expert  witness,  M' 
Waites,  testified.  This  was  noted  by  the  Tax  Court  i 
this  instant  case  (R.  46,  55) ;  and  the  Tax  Court  cor 
eluded  (R.  56),  correctly  we  submit,  that  whatever  ma 
be  the  shortcomings  of  the  table  prescribed  by  the  regi' 
lations  and  used  here,  which  as  above  pointed  out  shoV 
a  life  expectancy  for  decedent's  wife  of  10.46  year 
still  taxpayer  failed  to  show  that  the  1937  table  or  ar 
other  table  not  embodied  in  the  regulations,  must  be  a] 
plied  in  this  proceeding. 

The  mortality  table  which  was  approved  by  the  T; 
Court  in  the  instant  case  has  long  been  used  for  tax  pu 
poses,  both  state  and  federal.    See  Estate  of  Hart  ' 


11 

Commissioner,  supra;  Estate  of  Bartman  v.  Commis- 
sioner, supra;  A ff elder  v.  Commissioner,  supra;  Du 
?ont  v.  Commissioner,  supra;  Simpson  v.  United  States, 
i>52  U.  S.  547 ;  II  Paul,  Federal  Estate  and  Gift  Taxa- 
tion (1942),  Sec.  18.19,  pp.  1264-1265;  also  1946  Sup- 
plement, pp.  777-779 ;  New  York  Tax  Law,  Sec.  249-V 
59  McKinney's  Consolidated  Laws  of  New  York  An- 
notated, Part  2)  ;  Matter  of  Bowher,  157  N.  Y.  Misc. 
!41,  343-344;  California  Revenue  and  Taxation  Code, 
Sec.  13953  (Deering's  California  Codes,  Revenue  and 
Taxation  Code).    See  also  Ithaca  Trust  Co.  v.  United 
States,  279  U.  S.  151 ;  Smith  v.  Shaughnessy,  318  U.  S. 
76 ;  Robinette  v.  Helvering,  318  U.  S.  184 ;  Merchants 
3ank  v.  Commissioner,  320  U.  S.  256 ;  Henslee  v.  Union 
planters  Bank,  335  U.  S.  595;  Fidelity -Philadelphia 
Prust  Co.  v.  Commissioner,  27  B.T.A.  972,  979-980. 
!  The  question  here  raised  is  not  new  and  while  the 
nortality  table  prescribed  in  the  regulations  was  origi- 
lally  prepared  a  long  time  ago,  has  been  in  use  for 
;nany  years,  and  has  been  supplanted  in  certain  states 
:tnd  for  some  purposes,  still  it  is  so  ingrained  in  the 
federal  tax  laws  that  it  is  believed  it  was  properly  used 
n  the  instant  case. 

\  This  mortality  table  has  long  been  included  in  the 
;state  tax  regulations.     See  Treasury  Regulations  37 
1919  eel.) ,  Art.  20 ;  Treasury  Regulations  63  (1922  ed.) , 
jirt.  15;  Treasury  Regulations  68  (1924  ed.),  Art.  13; 
•Creasury  Regulations  70  (1926  ed.),  Art.  13;  Treasury 
Regulations  70  (1929  ed.),  Art.  13;  Treasury  Regula- 
ions  80  (1934  ed.),  Art.  13;  Treasury  Regulations  80 
1937  ed.),  Art.  10;  Treasury  Regulations  105,  Sec. 
1.10. 
The  table  is  also  included  in  the  gift  tax  regulations. 
he  Treasury  Regulations  79  (1932  ed.),  Art.  19 ;  Treas- 
ury Regulations  79  (1936  ed.),  Art.  19;  Treasury  Reg- 
ilationsl08,  Sec.  86.19(f). 
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Having  stood  for  so  long  in  the  regulations  this  moi 
tality  table  would  seem  to  have  attained  a  dignity  an, 
force  akin  to  that  of  law.  Cf.  Magruder  v.  Washington 
B.  &  A.  Realty  Corp.,  316  U.  S.  69;  Taft  v.  Commit 
sioner,  304  U.  S.  351 ;  United  States  v.  Dakota-Montan 
Oil  Co.,  288  U.  S.  459 ;  Maryland  Casualty  Co.  v.  Unite, 
States,  251  U.  S.  342 ;  Morrissey  v.  Commissioner,  291 
U.  S.  344. 

The  taxpayer  says  (Br.  7)  that  the  incorporation  c; 
the  table  into  the  regulations  does  not  give  it  bindin 
force,  citing  Hanley  v.  United  States,  63  F.  Supp.  7; 
(C.  Cls.),  in  support  of  that  contention.  In  the  Hanlei 
case  the  Court  of  Claims  held  that  the  4%  interest  fa<i 
tor  was  too  great  in  the  circumstances  there  presents 
and  took  the  view  that  a  lower  interest  factor  should  b 
used  despite  the  provision  for  4%  in  the  regulation! 
We  do  not  need  to  go  into  the  wisdom  of  that  decisioi 
for  present  purposes,  since  there  is  no  question  as  to  tH 
interest  rate  in  the  instant  case.  The  Hanley  case  h 
volved  no  question  as  to  life  expectancy  such  as  pr« 
sented  here. 

Taxpayer  cites  (Br.  8)  Estate  of  Denbigh  v.  Con 
missioner,  7  T.  C.  387 ;  Estate  of  Jennings  v.  Commit 
sioner,  10  T.  C.  323,  where  the  court  held  that  the  hi 
expectancy  shown  by  the  mortality  table  could  be  r 
duced  in  case  of  incurable  disease  or  other  similar  coi' 
siderations.  But  whatever  may  be  thought  as  to  tl! 
correctness  of  those  decisions,  they  are  without  applies 
tion  here  where  the  wife  was  in  good  health.  (R.  44 
Accordingly  the  standard  table  should  be  used  in  val 
ing  her  life  estate. 

It  is  true  that  Mr.  Waites,  the  actuary  who  testifi< 
for  the  taxpayer  in  this  case,  said  that  the  mortali 
table  prescribed  by  the  regulations  is  obsolete.  (R.  93 
Waites  said  that  he  preferred  the  1937  Standard  A 
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lirity  Table  (R.  55, 101)  but  it  was  brought  out  on  cross 
ixamination  that  the  1937  table  is  not  in  general  use, 
>eing  used  by  insurance  companies  only  for  the  compil- 
ation of  annuities  (see  R.  118,  125). *  It  was  also 
Drought  out  on  cross  examination  (R.  119)  and  the  Tax 
Jourt  found  as  a  fact  (R.  46)  that  the  table  currently 
used  by  insurance  companies  for  purposes  of  reserves 
,nd  the  like  and  considered  as  reflecting  general  mor- 
lality  experience  is  the  Insurance  Commissioners'  1941 
Standard  Ordinary  Table.  This  table,  which  is  not 
n  evidence  here  (R.  119)  would  show  a  life  expectancy 
f  11.01  years  for  the  decedent's  wife  (R.  46,  121). 
ind  another  table  which  has  been  used  for  general  pur- 
poses, the  American  Experience  Table,  shows  a  life 
Expectancy  of  10.54  years  for  her.  (R.  46,  11,8.)  These 
gures  are  little  more  than  the  expectancy  of  10.46 
rears  shown  by  the  table  that  the  Commissioner  used, 
nd  this  confirms  the  view  that  such  expectancy  is  not 
lut  of  line  with  that  shown  by  other  tables  that  are  used 
lor  general  purposes  as  distinguished  from  those  like 
he  1937  Standard  Annuity  Table  which  is  not  based 
jpon  general  experience  and  is  confined  to  the  experi- 
|nce  of  a  select  group.  In  the  circumstances  we  submit 
hat  the  taxpayer  has  wholly  failed  in  his  effort  to  at- 
ack  the  table  that  the  Commissioner  used,  and  we  fur- 
her  submit  that  it  has  not  been  shown  to  be  so  obsolete 
hat  it  should  no  longer  be  used,  and  certainly  taxpayer 
las  failed  to  offer  any  adequate  substitute. 


xWaites  testified  as  follows  (R.  125): 

Q.  Mr.  Waites,  isn't  it  true  that  annuitants  as  a  group  are  a 
select  class  of  risks?  By  that  I  mean  that  the  experience  that 
insurance  companies  have  had  with  annuitants  and  with  the 
mortality  rate  of  annuitants  is  not  the  same  experience  that  you 
may  have  with  the  average  run  of  persons,  in  that  people  who 
buy  annuities  are  convinced  that  they  will  probably  at  least  live 
if  not  outlive  their  life  expectancy. 

A.  Yes,  that  is  why  they  load  their  annuity  rate  so  much, 
because  they  realize  that  the  person  is  selecting  against  them. 
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The  taxj3ayer  says  (Br.  24)  that  the  Tax  Court  had  n 
right  to  ignore  the  testimony  of  Mr.  Waites  with  respec 
to  the  1937  Standard  Annuity  Mortality  Table.  But  i 
is  clear  from  the  findings  of  fact  and  opinion  of  the  Ta: 
Court  that  it  did  not  ignore  such  testimony.  It  gave  i 
consideration  and  concluded,  as  above  pointed  out,  tha 
the  1937  table  is  inapplicable  in  the  circumstances  o 
this  case.  Certainly  the  Tax  Court  was  not  obliged  t 
accept  the  testimony  of  taxpayer's  expert  here,  an< 
cases  such  as  Belridge  Oil  Co.  v.  Commissioner,  85  I 
2d  762  (C.  A.  9th) ,  are  in  harmony  with  that  view.  Th 
testimony  of  taxpayer's  expert  is  at  variance  with  th 
established  practice  of  the  Bureau  in  cases  of  this  typ 
and  for  the  reasons  given  above  and  in  the  Tax  Court' 
opinion  we  submit  such  practice  is  reasonable  and  ii 
accordance  with  law. 

In  the  light  of  the  foregoing,  we  submit  that  the  Ta:' 
Court  made  no  error  in  upholding  the  use  of  the  mon 
tality  table  in  the  instant  case. 

It  remains  to  consider  the  taxpayer's  further  conter 
tion  that  the  Commissioner  and  the  Tax  Court  failed  t 
take  into  consideration  the  proper  factor  for  quarterli 
payments.  In  this  connection  the  Tax  Court  succinct! 
said  (R.  56-57) : 

Even  greater  weakness  pervades  petitioner's  ai* 
gument  as  to  the  proper  factor  for  quarterly  pay 
ments.  The  actuarial  expert  testified  that  the  fac 
tor  respondent  used  was  proper  if  only  an  annuit; 
for  a  term  certain  were  involved,  but  was  not  correc 
if  the  annuity  were  for  life.  He  testified  furthe 
that  the  value  of  a  life  annuity,  payable  quarterlj 
is  less  than  the  value  of  an  annuity  certain,  pay 
able  quarterly,  for  a  term  equal  to  the  annuitant' 
life  expectancy.  Yet  the  factor  petitioner  urge 
and  the  method  of  its  application  lead  to  a  highe 
value  for  a  life  annuity.  This  discrepancy  couL1 
not  be  adequately  explained  by  petitioner,  nor  wa 
there  any  significant  evidence  as  to  the  derivatio: 


; 
: 


! 


•: 
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of  the  factor  it  sought  to  have  us  apply.  Petition- 
er's view  cannot  be  sustained.  Estelle  May  Aff el- 
der, supra. 

j  Taxpayer  criticizes  (Br.  29-40)  the  views  of  the  Tax 
(jourt  in  this  connection  but  does  not  adequately  or 
Itisfactorily  explain  away  the  discrepancy  in  Mr. 
Taites'  testimony  which  the  Tax  Court  noted.  The 
tstimony  of  Mr.  Waites  is  opposed  to  the  end  result  of 
Ifs  computation,  and  the  theory  advanced  does  not  logi- 
(Llly  support  the  mathematical  result  reached.  Indeed, 
if.ey  are  plainly  contradictory.  Hence  there  is  no  basis 
ir  upsetting  the  factor  which  is  included  in  the  regu- 
lltions,2  and,  we  submit,  it  should  be  accepted  here  as  it 
4s  in  the  Tax  Court. 

The  taxpayer  makes  a  peculiar  alternative  argument 
(j3r.  40-44)  to  the  effect  that  even  though  the  1937  table 
I  considered  inapplicable  and  the  taxpayer 's  quarterly 
i'ctor  be  considered  wrong,  still  the  action  of  the  Com- 
nssioner  and  the  Tax  Court  was  arbitrary  and  invalid 
Vithin  the  rule  of  Helvering  v.  Taylor,  293  U.  S.  507 
ftd  the  case  should  be  remanded  to  the  Tax  Court  for 
Irther  hearing  with  the  burden  of  proof  placed  on  the 
6mmissioner.  Of  course  Helvering  v.  Taylor,  with 
ipich  this  Court  is  familiar,  is  not  applicable  here  be- 
cause the  action  of  the  Commissioner  and  the  Tax  Court 
fiks  not  arbitrary  and  invalid  but  based  upon  the  settled 
pactice  in  cases  of  this  character.  Moreover,  even 
mere  a  case  is  remanded  for  a  new  determination  un- 
|r  the  rule  of  the  Taylor  case,  the  Commissioner  does 
it  have  the  burden  of  proof  with  respect  to  that  de- 
trmination  which  is  presumptively  correct  and  the 
t|xpayer  has  the  burden  of  showing  it  to  be  wrong. 


sSee  Treasury  Regulations  80  (1937  ed.),  Art.  10;  Treasury 
Illations  105,  Sec.  81.10. 

iSee  also  Gift  Tax  Regulations:  Treasury  Regulations  108.  Sec. 
819(f). 
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Cf .  Helvering  v.  Gowran,  302  U.  S.  238,  245-247 ;  Ho) 
mel  v.  Helvering,  312  U.  S.  552,  560.  There  is  no  mer: 
to  taxpayer's  argument  and  it  should  be  rejected  by  th: 
Court. 

In  view  of  all  the  foregoing  considerations,  we  subm 
that  the  decision  of  the  Tax  Court  in  the  instant  cas 
was  in  accord  with  the  law,  sustained  by  the  evidein 
and  should  therefore  be  permitted  to  stand. 

CONCLUSION 

The  decision  of  the  Tax  Court  should  be  affirmed. 

Respectfully  submitted, 

Theeon  Lamae  Caudle, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
L.  W.  Post, 

Special  Assistants  to 
the  Attorney  General.! 
August,  1949. 
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APPENDIX 

Internal  Revenue  Code  :8 

Sec.  811.  Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time 
of  his  death  of  all  property,  real  or  personal,  tan- 
gible or  intangible,  wherever  situated,  except  real 
property  situated  outside  of  the  United  States — 
***** 

(d)  Revocable  Transfers — 

***** 

(2)  Transfers  on  or  Prior  to  June  22, 1936. — 
To  the  extent  of  any  interest  therein  of  which  the 
decedent  has  at  any  time  made  a  transfer,  by 
trust  or  otherwise,  where  the  enjoyment  thereof 
was  subject  at  the  date  of  his  death  to  any  change 
through  the  exercise  of  a  power,  either  by  the 
decedent  alone  or  in  conjunction  with  any  per- 
son, to  alter,  amend,  or  revoke,  or  where  the  de- 
cedent relinquished  any  such  power  in  contem- 
plation of  his  death  except  in  case  of  a  bona  fide 
sale  for  an  adequate  and  full  consideration  in 
money  or  money's  worth. 

***** 

(26  U.S.C.  1946  ed.,  Sec.  811.) 

Treasury  Regulations  105,  promulgated  under  the 
liternal  Revenue  Code : 

Sec.  81.10.  Valuation  of  property. — 

***** 

(i)  Annuities,  life,  remainder ,  and  reversionary 
interests. — (1)  If  the  executor  adopts  the  option 
set  forth  in  section  81.11,  any  annuity,  life,  re- 


!5  While  the  taxpayer  now  concedes  taxability  under  Sec.  811  (d)  (2) 
Qthe  Internal  Revenue  Code  (Br.  3,  Appendix  to  Br.  p.  1)  so  there 
iino  question  before  this  Court  with  regard  thereto,  nevertheless  it 
S;sms  appropriate  for  us  to  set  out  these  basic  statutory  provisions 
*f  the  convenience  of  the  Court  in  case  it  wishes  to  refer  to  them. 
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mainder,  or  reversionary  interest  includible  in  thi 
gross  estate  should  be  valued  as  of  the  date  of  thi 
decedent's  death  in  accordance  with  the  provision; 
of  this  section  and  then  such  value  should  be  ac 
justed  as  explained  in  section  81.11  for  any  differ 
ence  in  value  between  the  date  of  death  and  th 
applicable  subsequent  date  due  to  causes  other  thai 
mere  lapse  of  time.  If  the  executor  does  not  adop 
the  option  set  forth  in  section  81.11,  the  value  o 
any  such  interest  should  be  computed  as  herei 
after  prescribed  without  such  further  adjustme 
for  any  decrease  or  increase  in  the  value  of  tl 
property  subsequent  to  the  date  of  death. 

(2)  The  value  of  an  annuity  contract  issued  by 
company  regularly  engaged  in  the  selling  of  coi 
tracts  of  that  character  is  established  through  th 
sale  by  that  company  of  comparable  contracts. 

(3)  All  other  future  payments  are  to  be  dis 
counted  upon  the  basis  of  compound  interest  at  th 
rate  of  4  per  cent  a  year.  If  the  time  of  payment  o 
of  payments  is  dependent  upon  the  continuation  o: 
or  upon  the  termination  of  a  life  or  of  lives,  th 
Actuaries'  or  Combined  Experience  Table  of  Moi 
tality,  as  extended,  and  established  actuarial  prir 
ciples  are  to  be  used  in  the  computation  of  th 
present  worth.  For  the  purpose  of  the  computa 
tion  the  age  of  a  person  is  to  be  taken  as  the  age  o 
that  person  at  his  nearest  birthday.  Table  A, 
part  of  this  section,  gives  factors  applicable  to 
case  in  which  only  one  life  is  involved.  (See  par? 
graphs  (4)  to  (8),  inclusive.)  Table  B,  a  part  o 
this  section,  gives  factors  applicable  to  a  case  i 
which  only  a  term-certain  is  involved.  (See  pan 
graphs  (9)  to  (11),  inclusive.)  If  the  time  of  pa) 
ment  or  of  payments  is  dependent  upon  th 
continuation  of,  or  termination  of  more  than  or 
life,  or  there  is  a  term-certain  concurrent  with  or 
or  more  lives,  a  special  computation  in  accordanc 
with  the  first  two  sentences  of  this  paragraph 
necessary.  A  case  requiring  a  special  computatio 
may  be  stated  to  the  Commissioner  who  will  fui 
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nish  the  applicable  factor,  provided  such  request 
is  made  sufficiently  in  advance  of  the  due  date  of 
the  return.  Such  request  must  fully  disclose  all 
relevant  facts.  The  date  of  birth  of  each  person, 
the  duration  of  whose  life  may  affect  the  value  of 
the  interest,  should  be  established  by  affidavit. 

(4)  If  the  decedent  had  a  remainder  interest  in 
property  subject  to  the  life  estate  of  another,  the 
present  worth  of  the  remainder  interest  at  the  time 
of  death  should  be  obtained  by  multiplying  the 
value  of  the  property  at  the  time  of  death  by  the 
figure  in  column  3  of  Table  A  opposite  the  number 
of  years  nearest  to  the  actual  age  of  the  life  tenant. 

Example.  The  decedent  was  entitled  to  receive 
property  worth  $50,000  upon  the  death  of  his  elder 
brother,  to  whom  the  income  for  life  had  been  be- 
queathed. The  brother  at  the  time  of  the  decedent's 
death  was  31  years  5  months  old.  By  reference  to 
Table  A,  it  is  found  that  the  figure  in  column  3, 
opposite  31  years,  is  0.31262.  The  present  worth  of 
the  remainder  interest  at  the  date  of  death  is,  there- 
fore, $15,631  ($50,000  multiplied  by  0.31262). 

(5)  In  case  the  decedent  was  entitled  to  receive 
an  annuity  of  a  definite  amount  during  the  life-i 
time  of  another  person,  payable  at  the  end  of  an- 
nual periods,  the  present  worth  at  the  time  of  the 
decedent's  death  must  be  computed  upon  the  basis 
of  the  value  of  a  life  annuity  at  the  age  of  the  other 
person.  The  amount  payable  annually  should  be 
multiplied  by  the  figure  in  column  2  of  Table  A 
opposite  the  number  of  years  in  column  1  nearest 
to  the  actual  age  of  the  other  person. 

Example.  The  decedent  received  under  the 
terms  of  his  father's  will  an  annuity  of  $10,000  for 
the  life  of  his  elder  brother.  The  brother  at  the 
decedent's  death  was  40  j^ears  8  months  old.  By 
reference  to  Table  A,  the  figure  in  column  2  op- 
posite 41  years,  the  number  nearest  to  the  brother 's 
actual  age,  is  found  to  be  14,86102.  The  present 
worth  of  the  annuity  at  the  date  of  the  decedent's 
death  is,  therefore,  $148,610.20. 
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(6)  In  the  case  of  an  annuity  under  which 
decedent  was  entitled  to  receive  during  the  life 
another  payments  at  the  end  of  each  semianm 
quarterly,  or  monthly  period,  the  value  of  the  a; 
nuity  is  to  be  determined  by  multiplying  the  aggr 
gate  amount  to  be  paid  within  a  year  by  the  figu 
in  Column  2  of  Table  A  opposite  the  number 
years  in  column  1  nearest  the  actual  age  of  the  pe 
son  whose  life  measures  the  duration  of  the  annul 
and  then  multiplying  the  product  by  1.01820  : 
monthly  payments,  by  1,01488  for  quarterly  pa; 
ments,  or  by  1.00990  for  semiannual  payments. 

Example.  If,  in  the  example  given  in  paragra 
(5),  the  annuity  is  payable  in  semiannual  insta 
ments  of  $5,000  at  the  end  of  each  semiannual  p 
riod,  the  aggregate  annual  amount,  $10,000,  shou 
be  multiplied  by  the  factor  14,86102,  and  the  pro 
uct  should  be  multiplied  by  1.00990.  The  presei 
worth  of  the  annuity  at  the  date  of  death  is,  ther 
fore,  $150,081.44   ($10,000x14.86102x1.00990). 

(7)  If  the  first  payment  of  an  annuity  for 
life  of  an  individual  is  to  be  paid  at  once,  the  va 
of  the  annuity  is  the  sum  of  the  first  payment  p 
the  present  worth  of  a  similar  annuity,  the  fir 
payment  of  which  is  not  to  be  made  until  the  end 
the  first  period. 

Example,  The  decedent  was  entitled  to  recei1 
an  annuity  of  $50  a  month  payable  during  the  li 
of  another.  The  decedent  died  on  the  day  a  pa; 
ment  was  due.  At  the  date  of  the  decedent 's  dea 
the  person  whose  life  measures  the  duration  of  t 
annuity  was  50  years  of  age.  The  value  of  the  a 
nuity  at  the  date  of  decedent's  death  is  $50  p 
the  product  of  $50  x  12  x  12.47032  (see  Table  A) 
1.01820  (see  preceding  paragraph  (6)),  or  $ri 
668.38   [$50  plus   ($50x12x12.47032x1.01820) 

(8)  If  the  decedent  was  entitled  to  receive  t 
entire  income  of  certain  property  during  the  li 
of  another  person,  or  was  entitled  to  the  use  of  no 
income-producing  property  during  the  life  of  a: 
other  person,  a  hypothetical  annuity  at  a  rate 
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4  per  cent  of  the  value  of  the  property  should  be 
made  the  basis  of  the  calculation.  A  provision  for 
the  payment  of  income  in  semiannual,  quarterly,  or 
monthly  installments  does  not  affect  the  value  to  be 
assigned  to  the  life  interest. 

Example.  The  decedent  was  entitled  to  receive 
the  income  from  a  fund  of  $100,000  during  the  life 
of  a  person  41  years  old.  The  value  of  a  hypo- 
thetical annuity  of  $4,000,  dependent  upon  the  life 
of  such  a  person,  is  indicated  by  the  table  to  be  $59,- 
444.08  ($4,000  multiplied  by  14.86102). 

(9)  If  the  decedent  was  entitled  to  receive  prop- 
erty at  the  end  of  a  specified  number  of  years, 
Table  B  or  an  extension  thereof  should  be  used. 

Example.  The  decent,  who  was  entitled  to  re-; 
ceive  $100,000  at  a  certain  date,  died  30  years  prior 
to  such  date.  The  value  of  his  right  is  the  product 
of  $100,000  multiplied  by  0.308319,  the  factor  in) 
column  3,  Table  B,  opposite  30  years  in  column  1. 

(10)  In  the  case  of  an  annuity  under  which  the 
decedent  was  entitled  during  a  term-certain  to  re-i 
ceive  payments  at  the  end  of  each  semiannual, 
quarterly,  or  monthly  period,  the  value  of  the  an- 
nuity is  to  be  determined  by  multiplying  the  aggre- 
gate amount  to  be  paid  within  a  year  by  the 
applicable  factor  in  column  2  of  Table  B  and  the 
product  is  to  be  multiplied  by  1.01820  for  monthly 
payments,  by  1.01488  for  quarterly  payments,  or 
by  1.00990  for  semiannual  payments. 

Example.  The  decedent  was  an  annuitant  for  a 
term-certain,  being  entitled  to  $1,000  annually  pay- 
able in  installments  of  $500  at  the  end  of  each  semiJ 
annual  period.  A  semiannual  payment  of  $500  had 
been  made  just  before  the  death  of  the  decedent  and 
there  remained  20  payments  to  be  made  over  a  pe- 
riod of  10  years.  The  value  of  the  annuity  as  of  the 
date  of  the  decedent 's  death  is  the  product  of  $500 
x2  x  8.11089  (see  Table  B)  x  1.00990,  or  $8,191.19. 

(11)  If  the  first  payment  of  an  annuity  for  a 
definite  number  of  years  is  to  be  paid  at  once,  the 
applicable  factor  is  the  product  of  the  factor  shown 
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in  Table  B  multiplied  by  1.02154  for  monthly  paj 
ments,  by  1.02488  for  quarterly  payments, 
1.02990  for  semiannual  payments,  or  by  1.04  fc 
annual  payments. 

Example.  The  decedent  was  the  beneficiary  of  a 
annuity  of  $50  a  month.  On  the  day  a  payment  m 
due,  the  decedent  died.  There  were  300  paymeir 
to  be  made,  including  the  payment  due.  The  vali 
of  the  annuity  as  of  the  date  of  decedent's  death 
the  product  of  $50  x  12  x  15.62208  (see  Table  B) 
1.02154,  or  $9,575.15  ($50  x  12  x  15.62208  x  1.02154. 

Table  A  and  table  B  omitted ;  they  are  set  out  in  tl 
Appendix  to  the  taxpayer's  brief. 
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This  case,  as  previously  stated  (Pet.  Opng.  Br.  2-5),  is  a 
3deral  estate  tax  case  involving  the  questions  of  the 
roper  mortality  table  and  the  proper  quarterly  factor  to 
e  used  in  valuing  a  life  estate.  Petitioner  wishes  to  point 
ut  that  this  is  the  first  case  in  which  either  of  these  ques- 
jons  has  been  presented  to  any  United  States  Court  of 
.ppeals. 
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THE  COMMISSIONER'S  REGULATIONS  WITH  REGARD  TO  T, 
ACTUARIES'  OR  COMBINED  EXPERIENCE  TABLE  OF  MOR 
TALITY  AND  THE  QUARTERLY  FACTOR  DO  NOT  HAVE  THI 
FORCE  AND  EFFECT  OF  LAW.  THE  QUESTION  IS  ONE  01 
EVIDENCE  AND  IN  VIEW  OF  THE  UNCONTRADICTED  EVI 
DENCE,  THE  TAX  COURT  ERRED  IN  FAILING  TO  VALUE  THI 
LIFE  ESTATE  OF  ESTELLE  W.  KOSHLAND  ON  THE  BASIS  0! 
THE  1937  STANDARD  ANNUITY  MORTALITY  TABLE  AND  III 
FAILING  TO  FIND  THAT  THE  FACTOR  FOR  QUARTERN 
PAYMENTS  WAS  .375  TO  BE  ADDED  TO  THE  FACTOR  FOI 
ANNUAL  PAYMENTS. 

1.  The  Commissioner's  Regulations  with  Regard  to  the  Actuaries 
or  Combined  Experience  Table  of  Mortality  and  the  Quarter! 
Factor  Do  Not  Have  the  Force  and  Effect  of  Law. 

The  respondent's  whole  case  is  based  on  the  contentio 
that  "Having  stood  for  so  long  in  the  regulations  tki 
mortality  table  [the  Actuaries'  or  Combined  Experieno 
Mortality  Table]  would  seem  to  have  attained  a  dignit 
and  force  akin  to  that  of  law."  (Resp.  Br.  12). 

The    respondent's    contention    is    not    sound.    The    T 
Court  itself  in  the  instant  case  treated  the  question  as 
what  mortality  table  should  be  used  as  a  question  of  pro 
to  be  decided  upon  the  evidence.  Petitioner  submits  tbi 
the  Tax  Court  erred  in  ignoring  the  uncontradicted  ev 
dence    and    in   failing    to    find    therefrom    that    the    19.' 
Standard  Annuity  Mortality  Table  should  have  been  use^ 
The  Tax  Court  in  its  opinion  in  no  way  intimated,  ho 
ever,  that  the  use  of  the  Actuaries'  or  Combined  Expe 
ence  Mortality  Table  was  required  as  a  matter  of  la^ 
or  that  its  presence  in  the  regulations  gave  it  "a  dignii 
and  force  akin  to  that  of  law." 

In  none  of  the  other  Tax  Court  decisions  on  the  poir 
which  the  respondent  cites  on  page  8  of  his  brief,  did  t 
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Court  indicate  that  it  considered  the  question  as  one  of 
law.  It  expressly  treated  the  question  as  one  to  be  decided 
upon  the  evidence  in  each  of  these  cases. 

As  pointed  out  on  page  8  of  petitioner's  opening  brief, 
the  Tax  Court  in  the  cases  of  Estate  of  John  Halliday 
Denbigh  (1946)  7  T.C.  387  and  Nellie  H.  Jennings  Est. 
1(1948)  10  T.C.  323  has  refused  to  apply  standard  mor- 
tality tables  where  the  evidence  indicated  that  the  person 
vhose  life  expectancy  was  in  question  would  not  live  for 
lis  long  a  period  as  the  life  expectancy  assumed  for  his 
kge  in  such  tables.  In  the  Denbigh  case,  the  Court  said 
<#  *  #  gucj1  fables  are  evidentiary  only  and  they  need  not 
)e  controlling."  If  as  the  respondent  contends,  the  Com- 
nissioner's  mortality  table  had  to  be  used  as  a  matter 
|»f  law  because  it  had  been  retained  in  the  regulations  for 
jnany  years,  then  it  would  have  been  immaterial  in  the 
Tennings  and  Denbigh  cases  whether  or  not  on  the  evidence 
;he  respective  decedents  could  not  live  out  their  life  ex- 
pectancies. Valuation  of  their  life  estates  in  each  of  these 
lases  would,  as  a  matter  of  law,  have  had  to  be  made 
lipon  the  basis  of  the  expectancies  stated  in  the  Cominis- 
ioner's  table. 

1  The  Court  of  Claims  in  the  case  of  Hanley,  Adminis- 
rator  v.  United  States  (1945),  63  Fed.  Supp.  73,  which  is 
liscussed  on  pages  7  and  8  of  petitioner's  opening  brief 
fkewise  indicated  that  the  question  was  one  of  evidence 
'nd  that  if  the  regulations  were  held  to  require  the  use  of 
lie  Commissioner's  table  as  a  matter  of  law  in  all  cases, 
aey  would  not  be  valid. 

;  The  Hanley  case  is  a  square  decision  that  the  question 
is  to  the  applicability  of  Table  A  (and  of  the  Actuaries' 
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or  Combined  Experience  Mortality  Table  on  which  it 
based)  is  one  of  evidence  and  that,  if  the  regulations  we 
construed  to  require  their  use  as  a  matter  of  law,  the 
would  be  invalid. 

The  respondent  in  his  brief  attempts  to  distinguish  tl 
Hanley  case  upon  the  ground  that  in  that  case  the  intere 
factor  was  involved,  whereas  in  the  instant  case  the  mo 
tality  factor  and  not  the  interest  factor  is  at  issue.  Til 
distinction  is  obviously  untenable.  The  interest  factf 
forms  as  integral  a  part  of  Table  A  as  the  mortalil 
factor,  and  if,  as  respondent  contends,  the  incorporate 
of  the  table  in  the  regulations  gives  it  the  force  ai 
effect  of  law,  it  must  do  so  with  regard  to  the  intere 
factor  as  well  as  with  regard  to  the  mortality  factor. 

The  respondent's  brief  does  not  expressly  state  that  h 
force  of  law  contention  applies  to  his  quarterly  fact? 
as  well  as  to  his  mortality  table.  Since,  however,  t". 
respondent's  regulation  with  regard  to  the  quarterly  fact' 
has  been  in  the  regulations  for  many  years  also,  his  arg 
ment  is  equally  applicable  thereto.  The  respondent 
thus  forced  into  the  position  of  contending  that  the  math 
matical  error  which  the  Commissioner  made  in  holdh 
that  his  quarterly  factor  is  applicable  where  a  life  estat 
is  involved  has  the  force  of  law  (see  Pet.  Opng.  Br.  35-3C 

The  cases  which  respondent  cites  on  page  12  of  his  bri" 
do  not  support  him.  They  are  all  cases  where  regulation 
were  involved  which  dealt  essentially  with  questions 
law  and  not  with  questions  of  fact.  Neither  these  cases  n" 
any  other  cases  hold  that  a  regulation  which  states  a  pi- 
sumption  as  to  facts,  as  for  example  on  a  question  j 
valuation,  is  to  be  followed  where  on  the  evidence  it  J 
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shown  to  be  erroneous  as  applied  to  the  specific  case  at 
hand.  If  the  issue  in  the  instant  case  were  whether  mor- 
tality tables  could  be  used  in  the  valuation  of  a  life  estate, 
then  a  regulation  indicating  that  they  should  be  used 
bould  be  held  to  have  the  force  and  effect  of  law.  The 
issue  in  the  case  of  Simpson  v.  United  States  (1920)  252 
U.S.  547  was  whether  mortality  tables  could  be  used  in  the 
valuation  of  life  estates.  In  the  words  of  the  Court  in  that 
3ase,  "The  objection  [of  the  taxpayer]  is  not  to  the  par- 
icular  table  that  was  used  but  to  the  use  of  any  such 
;able  at  all — to  the  method."* 

!  There  is  no  such  objection,  however,  in  the  instant  case. 
The  petitioner  does  not  challenge  the  use  of  mortality 
ables.  The  petitioner  contends  that  on  the  uncontradicted 
evidence  in  this  case,  the  proper  mortality  table  to  use  is 
lot  the  obsolete  and  outmoded  Actuaries'  or  Combined 
jExperience  Table  of  Mortality,  but  the  1937  Standard 
Annuity  Mortality  Table.  The  objection  here  is  not  to  the 
nethod,  but  to  the  table  used.  Such  a  question  is  one  of 
jmdence.  The  inclusion  in  the  regulations  of  Table  A 
)ased  on  the  Actuaries'  or  Combined  Experience  Table  of 
Vlortality  may  raise  a  presumption  of  its  correctness  like 
he  general  presumption  of  correctness  of  the  Commis- 
sioner's determinations,  but  it  does  no  more.  It  does  not 


|  *The  table  in  that  case,  like  the  table  in  the  instant  ease,  was 
>ased  on  the  Actuaries'  or  Combined  Experience  Table  of  Mor- 
ality, but  it  must  be  remembered  that  that  case  involved  a  suc- 
cession tax  assessed  under  the  Spanish  War  Revenue  Act  of  June 
[3,  1898  (30  Stat.  448)  and  a  decedent  who  died  in  June,  1899, 
jome  45  years  before  the  instant  decedent.  The  uncontradicted 
ividence  in  the  instant  case  is  that  the  Actuaries'  or  Combined 
Sxperience  Table  of  Mortality  became  obsolete  prior  to  1900  (R. 
!>3,  Pet.  Opng.  Brief  10). 
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make  the  use  of  Table  A  mandatory  as  a  matter  of  law 
cases   where   on   the   uncontradicted   evidence   its   use 
plainly  erroneous. 

This  conclusion  is  buttressed  by  uniform  decisions  o 
the  Courts  in  an  analogous  situation.  For  a  while  th 
Commissioner's  regulations  with  regard  to  the  valuatio 
of  securities  contained  the  following  provision :  ' '  The  siz 
of  the  gift  of  any  security  is  not  a  relevant  factor  an 
will  not  be  considered  in  such  determination."  (Gift  Ta 
Eegulations  79,  Article  19  (1936  ed.)).  The  estate  ta 
regulations,  Regulations  80,  Article  13,  contained  a  simila 
provision.*  The  Courts  uniformly  refused  to  give  these  pr< 
visions  any  binding  effect.  Thus  the  Board  of  Tax  Appea' 
in  Safe  Deposit  &  Trust  Co.  of  Baltimore,  Executor  (1937 
35  B.T.A.  259  at  263,  said: 

a*  *  *  'Biockage»  is  not  a  law  of  economics,  a  prh 
ciple  of  law,  or  a  rule  of  evidence.  If  the  value  of 
given  number  of  shares  is  influenced  by  the  size  of  tl 
block,  this  is  a  matter  of  evidence  and  not  of  dol 
trinaire  assumption  *  *  *  Whatever  force  the  Cor 
missioner's  regulations  (article  13)  may  have  durir 
the  consideration  of  the  matter  in  the  stages  befo-] 
litigation  in  the  Board  or  the  courts,  it  can  not  Is 
down  a  controlling  rule  of  evidence  in  such  litigatioi 
Second  National  Bank  of  Philadelphia,  33  B.T.A.  75" 
755." 

This  decision  was  affirmed  in  (C.A.  4,  1938)  95  Fed.(2< 
806.  To  the  same  effect  are  Commissioner  v.  Shattuck  (C-. 
7,  1938)  97  Fed. (2d)  790,  Helvering  v.  Kimberly  (C.A. 
1938)  97  Fed.  (2d)  433,  and  John  J.  Newberry  (1939)  '• 


#These  provisions  in  both  the  estate  and  gift  tax  regulatio 
were  deleted  by  the  Commissioner  in  1939. 
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B.T.A.  1123.  See  also  Groff,  Exr.  v.  Munford,  Admr. 
(Smith  Est.)  (C.A.  2,  1945),  150  Fed.(2d)  825;  Helvering 
•;.  Maytag,  Exr.  (C.A.  8,  1942),  125  Fed. (2d)  55,  cert.  den. 
1516  U.S.  689,  and  Estate  of  Leonard  B.  McKitterick  (1940), 
42  B.T.A.  130,  petition  for  review  dismissed  (C.A.  2,  June 
37,  1942). 

The  respondent  on  page  11  of  his  brief  cites  Ithaca 
Trust  Co.  v.  United  States  (1929),  279  U.S.  151  and  certain 
>ther  cases.  None  of  these  cases  involve  any  question  as 
o  what  mortality  table  should  be  used  and  they  are  not 
n  point.  In  fact,  the  Board  of  Tax  Appeals  in  one  of 
hese  cases,  Fidelity -Philadelphia  Trust  Co.  (1933),  27 
3.T.A.  972  at  980,  said  "It  is  not  a  question  of  law  as  to 
vhat  the  life  expectancy  of  a  person  is,  whether  that 
Derson  be  an  individual  alone  or  the  survivor  of  a  group 
i»f  individuals." 

The  Tax  Court  Erred  in  View  of  the  Uncontradicted  Evidence 
in  Failing  to  Value  the  Life  Estate  of  Estelle  W.  Koshland  Upon 
the  Basis  of  the  1937  Standard  Annuity  Mortality  Table  and 
in  Failing  to  Find  That  the  Factor  for  Quarterly  Payments  Was 
.375  to  Be  Added  to  the  Factor  for  Annual  Payments. 

:  Apart  from  the  comments  above  made  on  respondent's 
rgument  with  regard  to  the  regulation  having  the  force 
nd  effect  of  law,  little  need  be  said  in  reply  to  his  brief. 
Petitioner's  brief  carefully  analyzed  the  evidence  and  dem- 
nstrated  that  upon  the  basis  of  the  uncontradicted  evi- 
jence  with  no  evidence  at  all  having  been  offered  by  the 
^spondent,  the  Actuaries'  or  Combined  Experience  Table 
|f  Mortality  is  obsolete  and  the  Commissioner's  quarterly 
jactor  is  erroneous  and  that  the  Tax  Court  erred  in  their 
ise,  and  that  the  Tax  Court  further  erred  in  failing  to  use 
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the  1937  Standard  Annuity  Mortality  Table  and  the  pt 
tioner's  quarterly  factor. 

The  respondent's  rather  skimpy  brief  completely  ignores 
petitioner's  careful  analysis  of  the  evidence  and,  excep' 
for  his  argument  as  to  the  binding  effect  of  the  regula 
tions,  is  in  reality  a  rehash  of  the  Tax  Court's  opinion.    : 

The  respondent's  statement  of  facts  commencing  wit] 
the  third  paragraph  on  page  4  of  his  brief  and  goinj 
through  the  first  paragraph  on  page  6  is  taken  verbatim 
but  without  quotation  marks  from  the  Tax  Court's  finding 
of  fact  on  pages  45-47  of  the  record.  In  so  doing,  tbi 
respondent  has  repeated  the  errors  which  the  Tax  Cour 
made  in  its  findings.  Petitioner  has  carefully  analyzed  th 
uncontradicted  evidence  in  the  record  and  has  pointed  ou 
these  errors  on  pages  8-24  and  29-40  of  its  opening  briei 

These  pages  of  petitioner's  opening  brief  dispose  also  o 
respondent's  arguments,  other  than  his  "force  of  law 
argument  which  petitioner  has  answered  above.  The  Ta 
Court's  argument  that  petitioner's  table  "might  be  worth 
of  further  consideration  if  our  question  were  the  cost  c 
an  annuity  from  a  commercial  insurance  company,"  whic 
respondent  repeats  on  pages  9  and  10  of  his  brief,  is  coi 
sidered  in  detail  on  pages  16-19  of  petitioner's  openin 
brief.  As  therein  pointed  out,  the  Tax  Court's  reasonin 
which  the  respondent  adopts  is  not  only  in  conflict  wit 
the  uncontradicted  evidence  but  is  in  conflict  with  the  Ta 
Court's  own  findings  of  fact  and  with  the  Treasury  Regi 
lations. 

The  respondent  states  on  pages  12  and  13  of  his  bri< 
that  it  was  brought  out  on  cross-examination  that  the  191 
table  is  not  in  general  use,  being  used  by  insurance  cor 
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panies  only  for  the  computation  of  annuities  and  that  it 
was  further  brought  out  on  cross-examination  that  the 
table  which  is  considered  as  reflecting  general  mortality 
experience  is  the  Insurance  Commissioner's  1941  Stand- 
ard Ordinary  Table.  Both  these  statements,  as  pointed 
Dut  on  pages  8-24  of  petitioner's  opening  brief,  are  in 
iirect  conflict  with  the  record  and  the  first  statement  is  in 
iddition  in  direct  conflict  with  the  Tax  Court's  own  find- 
ngs  of  fact.  The  Tax  Court  found,  as  indicated  in  peti- 
ioner  's  opening  brief  at  page  19,  that  ' '  The  1937  Standard 
\nnuity  Table  has  been  used  *  *  *  by  actuaries  as  a  basis 
for  determining  *  *  *  life  estates  since  1937."  (R.  46).  The 
incontradicted  evidence  in  the  record  is  that  the  1937 
Table  is  the  most  current  standard  table  that  would  reflect 
he  life  expectancy  of  a  person  at  the  date  of  Mr.  Kosh- 
and's  death  in  1944  and  at  the  date  of  the  trial  in  1948 
R.  101-102;  Pet.  Opng.  Brief  14). 

!  The  Tax  Court  found  that  the  Insurance  Commissioner's 
1941  Standard  Ordinary  Table  of  Mortality  is  "considered 
Is  reflecting  general  mortality  experience"  but,  as  pointed 
ut  in  petitioner's  opening  brief,  particularly  commencing 
t  page  20,  this  finding  is  in  direct  conflict  with  the  uncon- 
victed evidence,  which  is  to  the  effect  that  the  1941 
able  is  loaded  and  does  not  reflect  general  mortality  ex- 
lerience,  and  that  the  table  which  does  reflect  general 
liortality  experience  and  which  actuaries  and  life  insur- 
nce  companies  use  to  value  life  estates  and  annuities  is 
ie  1937  table. 

!  Respondent,  on  page  13  of  his  brief,  states  that  the 
337  table  is  confined  to  the  experience  of  a  select  group, 
his  is  in  conflict  with  the  uncontradicted  evidence  that 
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the  1937  table  is  the  table  which  would  be  used  by  aL 
actuaries  hi  valuing  a  life  estate  as  of  the  date  of  Mr 
Koshland's  death  (see  Pet.  Opng.  Br.  13-15),  and  tha 
experience  has  shown  that  actual  longevity  is  in  excess  oi 
the  longevity  shown  by  this  table  so  that  insurance  com 
panies,  in  using  the  table,  have  to  assume  a  lesser  age  thai 
the  actual  age  of  the  person.  In  other  words,  the  uncon 
tradicted  testimony  is  that  the  insurance  companies  ii 
using  the  table  add  loading  to  it.  The  loading,  howevei 
is  not  in  the  table  but  is  added  to  it,  whereas  in  the  194' 
table,  the  loading  is  right  in  the  table  (see  quotations  froD' 
the  record,  Pet.  Opng.  Br.  13-23). 

Respondent's  contention  that  the  1937  table  is  confine', 
to  the  experience  of  a  select  group  is  in  conflict  also  wit 
specific  evidence  in  the  record  to  the  effect  that  the  193' 
table  is  used  by  insurance  companies  not  only  in  case: 
where  a  person  is  buying  an  annuity  from  a  company  bii 
also  in  cases  where  an  insured  dies  and  provides  that  th' 
proceeds  of  his  policy  shall  be  paid  to  the  beneficiary  nc 
in  one  lump  sum  but  in  periodic  installments  for  life,  an 
that  even  in  such  cases  actual  experience  has  shown  thf 
the  life  expectancy  is  in  excess  of  that  stated  in  the  193! 
table.*  The  beneficiaries  of  life  insurance  proceeds  to  1 


*Mr.  Waites  testified : 

"Q.  (By  counsel  for  respondent)  Now,  Mr.  Waites,  isn't  it 
fact  that  in  compiling  a  table  such  as  the  1937  Standard  Annuit 
Table  the  table  is  likewise  weighted  the  other  way  in  favor  of  tl 
insurance  company,  and  the  life  expectancy  is  given  an  outsic 
limit  so  that  the  company  would  not  be  called  upon  to  be  payin 
annuities  far  beyond  what  the  ordinary  person  might  be  expect* 
— the  life  expectancy  of  the  ordinary  person.  Do  you  understar 
my  question? 

A.     Yes,  I  think  I  understand  your  question. 
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aid  in  installments  upon  the  death  of  the  insured  are  not 
select  group  in  any  sense.  They  are  not  selected  either 
y  themselves  or  by  the  insurance  companies  but  they  are 
imply  the  recipients  in  installments  of  insurance  left  by 
lsured  decedents. 

Q.  In  other  words,  an  annuity  table,  in  order  to  prescribe  a 
roper  reserve  for  annuity  purposes,  you  must  be  conservative 
:id  assume  that  the  annuitants  will  outlive  their  life  expectancy 
ist  as  you  testified  that  there  is  a  tendency  to  be  conservative 
l  life  insurance  and  assume  that  the  man  will  die  sooner.  Isn't 
tat  a  correct  statement? 

A.  I  think  your  question  can  be  best  answered  in  this  manner : 
he  nearest  approach  to  the  situation  that  we  have  on  hand  this 
orning  is  this :  Where  a  man  takes  out  insurance  and  provides 
lat  insurance  will  be  payable  to  his  wife,  say,  for  example,  in 
onthly  installments,  or  periodic  installments  for  life.  Now  then, 
l  a  case  such  as  that  the  wife  has  no  say  in  the  selection  of  the 
muity.  Nevertheless,  the  experience  under  such  annuities  indi- 
ces that  the  1937  Standard  Annuity  Table  isn't  conservative 
aough,  they  should  be  using  it  at  least  rated  down  one  year,  and 
tactically  all  of  the  major  insurance  companies  now  under  such 
[muities  are  rating  that  1937  Standard  Annuity  down  two  years, 
;cause  of  the  fact  that  their  annuitants  are  living  longer. 
\  The  Court :     Rating  it  down  ?   I  should  think 

The  Witness:  By  'rating  it  down'  I  mean  if  the  individual's 
re  is  64,  they  take  the  value  shown  as  at  age  62.  It's  really 
itting  it  down  rather  than  rating  it  down. 

The  Court:  I  think  Mr.  Hurley's  question  was  with  regard  to 
le  actuarial  data  used  by  the  insurance  companies  themselves. 

n't  it  true  that  in  life  insurance  policies  those  tables  always  are 
1  nservative  in  estimating  an  earlier  death  than  perhaps  the  actual 
••perience  would  warrant,  and  in  case  of  annuities  don't  those 
tbles  actually  used  by  the  insurance  companies  in  figuring  their 
lemiums  assume  a  later  death  than  their  experience  actually 
"•'irrants  1 

jThe  Witness :  Only  if  you  are  buying  an  annuity  from  the  in- 
^rance  company.  Under  the  options  that  I  have  indicated  here, 
5u  are  not  buying  an  annuity,  it  is  just  one  method  whereby  the 
ljyments  are  distributed."  (R.  122-123) 
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The  respondent,  on  pages  10  and  13  of  his  brief,  make; 
a  point  that  mortality  tables  referred  to  in  the  evident 
other  than  the  Actuaries'  or  Combined  Experience  Mor 
tality  Table  show  a  life  expectancy  less  than  that  set  fort]  ( 
in   the    1937    Standard   Annuity   Mortality   Table.    As  i, 
pointed  out  in  petitioner's  opening  brief,  pages  10-12  an« 
particularly  at  page  12,  a  number  of  mortality  tables  wer 
introduced  into   evidence  which  were  standard  mortalit 
tables  as  of  the  time  that  they  were  developed  and  whici, 
were  in  current  use  from  time  to  time.  They  illustrate  tht 
fact  that  the  expectancy  of  life  has  been  constantly  ill 
creasing.    The  uncontradicted  testimony  is  that  the  ol( 
tables   became   obsolete   as  newer  tables,  based  on  m< 
recent  experience,  were  introduced   (R.  80,  82,  84), 
uncontradicted  testimony  further  is  that  the  table  wl 
"is  the  most  current  standard  table  that  would  reflect 
expectancy"  of  a  person  at  the  time  of  Mr.  Koshlam 
death  and  which  is  used  by  every  actuary  in  valuing 
estates  as  of  that  date  is  the  1937  Standard  Annuity  M( 
tality  Table.   The  uncontradicted  testimony  as  pointed  on 
on  page  15  of  petitioner's  opening  brief  is  not,  as  the  Ti 
Court  found,  that  the  1937  Standard  Annuity  Mortali 
Table  is  "one  of  the  most  current  tables"  but  is  "the  mc 
current  standard  table." 

Respondent's  only  argument  with  regard  to  the  qui 
terry  factor  consists   of  a  quotation  of  the   single  pi 
graph  of  the  Tax  Court's  opinion  on  that  issue,  and  thei 
further  paragraph  which  in  effect  paraphrases  what  t\ 
Tax  Court  said  in  its  opinion  (Resp.  Br.  14-15).  RespoD' 
ent  apparently,  being  unable   in  any  way  to  answer  t 
petitioner's  conclusive  demonstration  of  the  Tax  Couri' 
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?rror  on  the  quarterly  factor  (Pet.  Opng.  Br.  29-40),  has 
lecided  to  ignore  it.  What  has  been  said  in  petitioner's 
opening  brief  on  the  quarterly  factor  need  not  be  repeated 
nere. 

i  Respondent  attempts  also  to  dismiss  in  rather  cursory 
ashion  petitioner's  point  that  even  assuming  that  the 
^ax  Court  did  not  err  in  failing  to  value  the  life  estate 
lipon  the  basis  of  the  1937  table  and  upon  the  basis  of  the 
•etitioner's  quarterly  factor,  it  erred  in  view  of  the  un- 
ontradicted  evidence  in  valuing  said  life  estate  upon  the 
'asis  of  the  Actuaries'  or  Combined  Experience  Mortality 
'able  and  upon  the  basis  of  the  respondent's  quarterly 
actor,  and  in  failing  to  find  that  the  respondent's  use  of 
aid  table  and  said  quarterly  factor  was  arbitrary  and 
livalid  and  in  failing  to  place  the  burden  of  proof  upon 
pspondent  with  regard  to  the  correct  table  and  the 
brrect  quarterly  factor. 

|  As  pointed  out  on  pages  46-47  of  petitioner's  opening 
Irief,  if  the  petitioner  had  confined  itself  merely  to  intro- 
iucing  the  uncontradicted  evidence  which  is  in  the  record 
fci  the  Actuaries'  or  Combined  Experience  Table  and  the 
i»spondent's  quarterly  factor,  then  Helvering  v.  Taylor 
1935),  293  U.S.  507  would  require  that  the  Tax  Court's 
ecision  be  reversed  and  the  case  remanded  for  further 
faring.  Out  of  an  excess  of  caution,  petitioner  has  argued 
1  the  alternative  the  applicability  of  Helvering  v.  Taylor. 
petitioner,  however,  has  gone  beyond  merely  exposing 
>spondent's  error  and  has  introduced  uncontradicted  evi- 
ince  establishing  the  applicability  of  the  1937  table  and 
<f  petitioner's  quarterly  factor. 

As  pointed  out  in  petitioner's  opening  brief,  even  con- 
aeration  of  the  need  for  revenue  cannot  justify  sustain- 
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ing  the  respondent  in  the  instant  case  because  the  use  o 
his  mortality  table  and  quarterly  factor  probably  costs  th 
Government  more  revenue  than  it  gains.  It  may  well  b 
that  an  adverse  decision  in  the  instant  case  will  force  th 
respondent  to  abandon  his  reliance  upon  an  outmoded  mor 
tality  table  and  upon  an  erroneous  quarterly  factor.  B 
that  as  it  may,  on  the  basis  of  this  record  it  is  clear  tha 
the  Tax  Court  erred  in  failing  to  value  Mrs.  Koshland'i 
life  estate  upon  the  basis  of  the  1937  Standard  Annuit 
Mortality  Table  and  petitioner's  quarterly  factor,  and  i 
is  respectfully  submitted  that  this  Court  should  not  merel 
remand  but  should  reverse  the  Tax  Court  with  instra 
tions  to  enter  a  decision  in  petitioner's  favor  upon  tb! 
valuation  issue. 

Respectfully  submitted, 

Samuel  Taylor 
Edgar  Sinton 

Counsel  for  Petitione 

Dated:   September  9,  1949. 
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No.  12,228 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Estate  of  Abraham  Koshland,  Deceased, 
Jesse  Koshland,  Executor, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


PETITION  FOR  REHEARING 


The  court  has  granted  until  April  17,  1950  in  which  to 
3  this  petition  for  rehearing. 

GROUND  FOR  PETITION 

The  decision  of  this  court  was  in  error  in  failing  to 
mand  the  case  to  the  Tax  Court  for  further  considera- 
m.   Such  remand  is  required  under  the  rule  laid  down  in 
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Helvering  v.  Taylor  (1935)  293  U.S.  507  and  followed  i 
the  cases  cited  on  pages  42-43  of  petitioner's  openi; 
brief.  Even  assuming  that  petitioner  failed  to  establii 
the  applicability  of  the  1937  Standard  Annuity  Mortal' 
Table  and  of  the  petitioner's  quarterly  factor,  nevertl- 
less  the  uncontradicted  evidence  in  this  case  establish! 
that  the  Commissioner's  use  of  the  Actuaries'  or  Co- 
bined  Experience  Mortality  Table  and  of  the  Comrru- 
sioner's  quarterly  factor  was  erroneous,  or,  in  the  won 
of  Helvering  v.  Taylor,  arbitrary  and  invalid. 

ARGUMENT 

Before  this  court,  petitioner  contended  that  the  h 
estate  of  Estelle  W.  Koshland  should  be  valued  upon  13 
basis  of  the  1937  Standard  Annuity  Mortality  Table  si 
upon  the  basis  of  petitioner's  quarterly  factor.  This  cont 
in  its  decision  sustained  the  refusal  of  the  Tax  Court  3 
adopt  this  contention. 

Petitioner  further  contended  before  this  court  that  eu 
assuming  that  the  Tax  Court  did  not  err  in  failing  to  ad(  t 
the  1937  table  and  petitioner's  quarterly  factor,  nevert  - 
less  it  erred  in  valuing  the  life  estate  upon  the  basis  f 
the  Actuaries'  or  Combined  Experience  Mortality  Ta"e 
and  upon  the  basis  of  the  respondent's  quarterly  f actor 

In  this  petition,  petitioner  requests  this  court  to  rec'- 
sider  its  decision  upon  the  second  point  and  to  remafl 
the  case  to  the  Tax  Court  for  further  hearing. 

Assuming,  as  this  court  decided,  that  the  uncontradic  1 
evidence  does  not  sustain  petitioner's  contention  that  e 
1937  table  and  the  petitioner's  quarterly  factor  should  e 
used,   it  clearly  shows   that  the  Actuaries'  or  Combirl 
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iperience  Mortality  Table  is  obsolete  and  that  the  re- 
ondent's  quarterly  factor  is  erroneous. 
[n  addition  to  the  evidence  analyzed  in  detail  in  the  peti- 
ner's  brief  (particularly  at  pages  7-40  thereof  which 
titioner  respectfully  requests  this  court  to  re-examine) 
d  in  the  petitioner's  reply  brief,  the  Treasury  Depart- 
snt  has,  since  this  court  rendered  its  decision  in  this 
se,  itself  recognized  the  obsoleteness  of  the  over-a-cen- 
w-old  Actuaries'  or  Combined  Experience  Mortality 
,ble.  The  following  correspondence  is  indicative  of  this 
?t. 

Airmail  November  22,  1949 

Vance  Kirby,  Esq. 
Legislative  Counsel 
Treasury  Department 
Washington,  D.  C. 

Dear  Mr.  Kirby: 

Confirming  our  telephone  conversion  of  this  date, 
I  would  appreciate  your  advising  me  whether  the 
Treasury  Department  has  under  consideration  a  pro- 
posed revision  of  section  81.10(i)(3)  of  the  Estate 
Tax  Regulations,  Treasury  Regulations  105.  The  sec- 
tion mentioned  provides  for  the  valuation  of  life 
estates  upon  the  basis  of  the  Actuaries'  or  Combined 
Experience  Table  of  Mortality.  It  is  my  understand- 
ing that  the  Treasury  Department  has  under  serious 
consideration  the  substitution  of  a  more  modern  table 
of  mortality  for  the  table  used  in  the  Regulations. 
Would  you  kindly  advise  me  whether  this  understand- 
ing is  correct  and  whether  a  recommendation  for  a 
change  is  likely  to  be  made  in  the  near  future?  A 
reply  by  airmail  would  be  appreciated. 

Sincerely  yours- 

/s/     Samuel  Taylor 


General  Counsel 

Treasury  Department 

Washington 

November  30,  194 
Dear  Mr.  Taylor: 

This  is  in  reply  to  your  letter  of  November  2 
1949  addressed  to  Mr.  Kirby,  in  which  you  inquin 
whether  the  Treasury  Department  has  under  coi 
sideration  a  proposed  revision  of  section  81.10 (i)  (J 
of  Treasury  Kegulations  105,  which  provides  for  tl 
valuation  of  life,  remainder,  and  reversionary  inte 
ests  upon  the  basis  of  the  Actuaries'  or  Combine 
Experience  Table  of  Mortality,  as  extended,  and  r 
interest  rate  of  4%  a  year. 

The  Department  is  considering  the  adoption  of 
more  modern  table  of  mortality  for  estate  tax  valu: 
tion  purposes.    Since  the  study  of  this  and  relato 
problems,  including  the  suitability  of  the  4%  intere1 
rate,  has  not  been  concluded,  it  is  difficult  to  foreca 
when  a  change  is  likely  to  be  made.    It  is  probah 
that  any  change  to  be  made  will  be  prospective  on 
and  will  in  no  way  affect  the  estate  tax  liabilities  • 
estates  of  decedents  dying  prior  to  the  adoption 
the  new  regulation.   However,  prior  to  the  final  ado 
tion  of  a  new  regulation,  public  notice  will  be  giv 
in  the  Federal  Eegister  in  order  that  interested  pq 
sons  may  have  an  opportunity  to  submit  their  vie1 
and  comments. 

Sincerely  yours, 

/s/    Thomas  J.  Lynch 
General  Counsel 
Samuel  Taylor,  Esquire 
1211  Balfour  Building 
San  Francisco  4,  California 
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Whether  the  change  which  the  Treasury  will  make  in 
le  regulations  will  be  prospective  only  or  will  apply 
stroactively  is  not  the  significant  point.  The  significant 
pint  is  that  the  Actuaries'  or  Combined  Experience  Mor- 
ulity  Table  is  so  obsolete  that  in  the  words  of  its  General 
ounsel,  "The  Department  is  considering  the  adoption  of 
1  more  modern  table  of  mortality  for  estate  tax  valuation 
irposes."  The  uncontradicted  evidence  in  this  case  shows 
tat  the  Actuaries'  or  Combined  Experience  Mortality 
'able,  first  published  in  1843,  has  been  obsolete  since  at 
'ast  1900  (R.  93).  The  point,  therefore,  is  that  even 
nsuming  that  petitioner  has  failed  to  establish  the  ap- 
icability  of  the  1937  table,  it  has  nevertheless  estab- 
thed  the  obsoleteness  and  hence  non-applicability  of  the 
343  table. 

i  Likewise,  assuming  that  the  petitioner  has  failed  to 
(tablish  that  its  quarterly  factor  is  the  proper  quarterly 
fetor,  it  has  established  that  the  Commissioner's  quar- 
irly  factor  is  erroneous.  In  this  regard  petitioner  re- 
jiectfully  requests  this  court  to  examine  again  pages  29 
1  40  of  its  opening  brief. 

•Under  these  circumstances,  the  decision  of  the  Tax 
(')urt  should  be  reversed,  and  the  case  remanded  for 
irther  proceedings.  See  Helvering  v.  Taylor  (1935)  293 
1|S.  507  and  the  Court  of  Appeals  cases  cited  on  pages 
a  and  43  of  the  petitioner's  opening  brief.  To  the  same 
(feet,  see  also  two  decisions  of  Courts  of  Appeal  which 
I've  been  published  since  the  decision  of  this  court, 
nmely,  the  decision  of  the  Court  of  Appeals  for  the 
fecond  Circuit  in  Wodehouse  v.  Commissioner  (November 
,  1949)  177  Fed. (2d)  881,  and  the  decision  of  the  Court 
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of  Appeals  for  the  Tenth  Circuit  in  The  Federal  Natioru 
Bank  of  Shawnee,  Oklahoma  v.  Commissioner  (Februai 

13,  1950)  Fed. (2d)  

Upon  a  petition  to  review  a  decision  of  the  Tax  Cour 
this  court  has  the  power  under  Internal  Revenue  Coc 
Section  1141(c)(1)  "*  *  *  to  affirm  or,  if  the  dtcisk 
of  the  Board  is  not  in  accordance  with  law,  to  modify 
to  reverse  the  decision  of  the  Board,  with  or  witho'i 
remanding  the  case  for  a  rehearing,  as  justice  may  r 
quire."  In  determining  what  justice  requires,  this  cou 
should  consider  not  only  that  the  uncontradicted  recoi 
in  this  case  establishes  the  obsoleteness  of  the  respondent' 
1843  mortality  table  and  the  erroneousness  of  his  quarter 
factor,  but  that  the  Commissioner  has  now,  by  commeii 
ing  consideration  of  the  adoption  of  a  more  modern  mod 
ity  table,  himself  recognized  that  the  use  of  his  table  h 
been  erroneous,  or,  in  the  words  of  Helvering  v.  Taylc 
arbitrary  and  invalid. 

Respectfully  submitted, 

Samuel  Taylor. 

- 

Edgar  Sinton, 

Counsel  for  Petitiont 
Dated:   April  12,  1950 

CERTIFICATE  OF  COUNSEL 

The  undersigned  counsel  for  petitioner  hereby  certi 
that  in  their  judgment  this  petition  for  rehearing  is  w 
founded  and  that  it  is  not  interposed  for  delay. 

Samuel  Taylor, 
Edgar  Sinton, 

Counsel  for  Petition* 
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STATEMENT   OF  JURISDICTION. 

This  is  an  appeal  from  a  judgment  of  the  United 
Sates  District  Court  for  the  Territory  of  Hawaii,  Hon- 
oable  J.  Frank  McLaughlin,  District  Judge,  presiding, 
lie  judgment  was  entered  in  an  action  for  unpaid  over- 
tae  compensation  and  liquidated  damages  under  the 
ftir  Labor  Standards  Act  of  1938,  52  Stat.  1060,  29 
I  S.  C,  Par.  201  ff.,  and  adjudged  that  certain  of  the 
apellants  recover  sums  of  money  for  unpaid  overtime 
cnpensation  and  liquidated  damages  under  the  Act, 
ad  further  adjudged  that  nothing  was  due  others  of  the 
apellants,  and  allowed  costs  and  attorneys'  fees  to  the 
apellants.  Judgment  was  filed  on  the  20th  day  of 
Jnuary,  1949. 

The  complaint  alleged  that  appellants  were  employed 
to,  the  appellee  in  a  general  construction  business  and 
wre  engaged  in  work  necessary  to  interstate  commerce 


(B.  3),  that  the  appellee  for  the  six-year  period  prior 
the  commencement  of  the  action  employed  the  appellan 
for  work  weeks  in  excess  of  that  provided  for  under  tl 
Fair  Labor  Standards  Act  without  paying  the  appellan 
overtime  compensation,  as  required  by  the  Act  (R.  4 
that  the  District  Court  had  jurisdiction  conferred  up( 
it  under  28  U.  S.  C.,  Par.  41  (8)  (Jud.  Code,  Par.  24 
providing  that  the  District  Court  shall  have  origin; 
jurisdiction  "of  all  suits  and  proceedings  arising  und 
any  law  regulating  commerce";  and  that  jurisdiction  w 
also  conferred  upon  the  District  Court  by  29  U.  S.  ( 
Par.  216  (b)  (P.  3).  Section  16  (b)  of  the  Act  provid 
that: 

"Any  employer  who  violates  the  provisions 
Section  206  or  Section  207  of  this  title  shall  be  liab 
to  the  employee  or  employees  affected  in  the  amou) 
of  their  unpaid  minimum  wages,  or  their  unpaid  ove 
time  compensation,  as  the  case  may  be,  and  in  i 
additional  equal  amount  as  liquidated  damage 
Action  to  recover  such  liability  may  be  maintain 
in  any  court  of  competent  jurisdiction  by  any  oi 
or  more  employees  for  and  in  behalf  of  himself  i 
themselves  and  other  employees  similarly  sit 
ated.   *   *    *" 

Jurisdiction  is  conferred  upon  this  court  to  review  tl 
judgment  by  Title  28,  United  States  Code,  Par.  12ft 
which  recites  that: 

"The  courts  of  appeals  shall  have  jurisdiction  < 
appeals  from  all  final  decisions  of  the  District  Cour 
of  the  United  States,  *  *  *  except  where  a  direct  r 
view  may  be  had  in  the  Supreme  Court. ' ' 

Under  Title  28,  United  States  Code,  Par.  451,  the  ter 
"Court  of  the  United  States"  includes  the  District  Cour 
of  the  United  States  for  the  District  of  Hawaii. 
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The  District  Court  ordered  a  partial  summary  judgment 
lised  upon  Section  9  of  the  Portal-to-Portal  Act  of  1947 
i!9  U.  S.  C,  Par.  258).  The  appellants  contested  the 
Institutionality  of  Section  9  of  the  Portal-to-Portal  Act 
f  1947,  and  base  their  appeal  to  this  court  in  part  upon 
ie  constitutionality  of  said  Act,  as  well  as  on  the  appro- 
priateness of  its  application  under  the  facts  of  this  case, 
taction  9  of  the  Portal-to-Portal  Act  provides  as  follows: 

"Sec.  9.  Reliance  on  Past  Administrative  Rulings, 
Etc. — In  any  action  or  proceeding  commenced  prior  to 
or  on  or  after  the  date  of  the  enactment  of  this  Act 
based  on  any  act  or  omission  prior  to  the  date  of  the 
enactment  of  this  Act,  no  employer  shall  be  subject 
to  any  liability  or  punishment  for  or  on  account  of  the 
failure  of  the  employer  to  pay  minimum  wages  or 
overtime  compensation  under  the  Fair  Labor  Stand- 
ards Act  of  1938,  as  amended,  the  Walsh-Healey  Act, 
or  the  Bacon-Davis  Act,  if  he  pleads  and  proves  that 
the  act  or  omission  complained  of  was  in  good  faith  in 
conformity  with  and  in  reliance  on  any  administrative 
regulation,  order,  ruling,  approval,  or  interpretation, 
of  any  agency  of  the  United  States,  or  any  adminis- 
trative practice  or  enforcement  policy  of  any  such 
agency  with  respect  to  the  class  of  employers  to  which 
he  belonged.  Such  a  defense,  if  established,  shall  be  a 
bar  to  the  action  or  proceeding,  notwithstanding  that 
after  such  act  or  omission,  such  administrative  regu- 
lation, order,  ruling,  approval,  interpretation,  practice, 
or  enforcement  policy  is  modified  or  rescinded  or  is 
determined  by  judicial  authority  to  be  invalid  or  of  no 
legal  effect." 

Jurisdiction  of  the  District  Court  was  alleged  in  Appel- 
pnts'  Complaint  (R.  3)  and  was  admitted  in  Appellee's 
answer,  as  amended  (R.  8,  19,  31). 


STATEMENT  OF  THE  CASE. 

The  named  plaintiff-appellant,  hereinafter  referred  to  as 
plaintiff,  started  action  for  himself  and  on  behalf  of  all 
other  persons  and  employees  of  the  defendant-appellee, 
hereinafter  referred  to  as  defendant,  who  were  similarly- 
situated,  to  recover  back  wages  for  six  years  prior  to 
November  14,  1945,  together  with  the  liquidated  damages 
provided  for  under  the  Fair  Labor  Standards  Act  of  1938, ; 
29  U.  S.  C,  Par.  216  (b)  (R.  2-7),  hereinafter  called  the< 
Act. 

The  complaint  alleged  that  the  defendant  was  engaged 
in  a  general  construction  business,  having  contracts  with 
private  individuals,  the  City  and  County  of  Honolulu,  the 
Territory  of  Hawaii,  and  the  United  States  Government,! 
and  that  the  plaintiffs  were  employed  by  the  defendant 
and  were  engaged  by  it  in  work  necessary  to  interstate 
commerce  (R.  3). 

The  complaint  further  set  forth  that  the  defendant  em-; 
ployed  the  plaintiffs  for  work  weeks  of  longer  hours  than 
the  regular  work  week,  as  established  by  the  Act,  without 
paying  them  overtime  compensation,  as  required,  for  such 
hours  (R.  4),  and  that  the  exact  number  of  weeks,  hours, 
wages  and  kinds  of  work  performed  by  the  plaintiffs  were 
unknown  to  them,  but  were  known  by  the  defendant  (R. 
5).  The  prayer  for  relief  asked  for,  among  other  things, 
judgment  for  unpaid  overtime  compensation  and  for  an 
additional  equal  amount  as  liquidated  damages  (R.  5) 
The  action  was  filed  on  November  14,  1945  (R.  7). 

The  defendant  filed  amended  answers,  in  which  it  ad- 
mitted that  the  plaintiffs  were  employed  by  the  defendanl 
during  certain  times  within  said  period,  but  denied  thai 
any  of  the  plaintiffs  were  employed  in  work  necessary  tc 
interstate  commerce,  or  within  the  coverage  of  the  Ad 
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(R.  31,  32).  Defendant  admitted  that  certain  of  the  plain- 
tiffs worked  in  work  weeks  of  longer  hours  than  the  regu- 
lar work  week,  as  established  by  the  Act,  but  denied  that 
it  failed  to  pay  the  overtime  compensation  required  by  it 
(R.  32),  and  admitted  that  it  had  a  record  of  the  work, 
hours,  wages  and  overtime  paid  to  the  plaintiffs  (R.  33). 

The  answer  set  up  the  following  specific  defenses: 

(1)  the  complaint  failed  to  state  a  claim  upon 
which  relief  could  be  granted  (R.  33); 

(2)  none  of  the  work  performed  by  the  plaintiffs 
was  within  the  coverage  of  the  Fair  Labor  Standards 
Act  of  1938   (R.  33); 

(3)  after  November  10,  1943,  defendant  paid  time 
and  one-half  for  all  work  in  excess  of  forty  hours  per 
week  to  all  of  the  plaintiffs  who  worked  for  it  sub- 
sequent to  that  date  (R.  33) ; 

(4)  Martial  law  was  proclaimed  throughout  the 
Territory  of  Hawaii  on  December  7,  1941,  by  its 
Governor  and  continued  until  October  24,  1944;  that 
during  this  period,  the  Territory  was  subject  to  mili- 
tary rule  under  orders  issued  by  the  Commanding 
General,  as  Military  Governor,  which  orders  fixed 
hours,  wages  and  compensation,  including  overtime, 
which  defendant  was  permitted  to  pay  its  employees; 
that  the  defendant,  under  compulsion,  complied  with 
the  orders  of  the  Military  Governor  relating  to  the 
hours  and  rates  of  pay  paid  to  its  employees  during 
said  period,  and  that  such  compliance  constituted  a 
good-faith  reliance  upon  the  orders  of  the  Military 
Governor,  so  that  plaintiffs  are  barred  from  bringing 
their  action  by  Section  9  of  the  Portal-to-Portal  Act, 
1947  (29  U.  S.  C,  Par.  258). 

(5)  that  plaintiffs  were  barred  from  bringing  their 
action  by  the  territorial  Statute  of  Limitations. 
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On  a  motion  for  summary  judgment,  the  affidavits  pre- 
sented by  the  defendant  in  support  of  its  motion  recited 
that  from  December  7,  1941  to  November  10,  1943,  80% 
of  the  total  work  done  by  the  defendant  was  upon  con- 
tracts with  United  States  agencies  (R.  25),  and  thai 
after  November  10,  1943,  the  defendant  paid  substantially 
all  the  plaintiffs  at  the  rate  of  time  and  one-half  for  all 
work  in  excess  of  forty  hours  per  week. 

They  averred  that  during  the  period  of  Martial  La^ 
from  December  7,  1941  to  October  24,  1944,  defendant  was 
in  the  category  of  a  contractor  and  sub-contractor  with  th( 
Federal  Government  and  became  subject  to  the  orders 
of  the  Military  Governor  (R.  25) ;  that  such  orders  pre 
scribed  the  hours  and  rates  of  pay  for  all  employees,  un 
eluding  the  plaintiffs  (R.  26);  that  the  defendant  paic 
compensation  prescribed  under  compulsion  of  Militarj 
Orders  in  good  faith  reliance  upon  the  Military  Orders  (H 
26),  that  the  defendant  was  on  a  list  of  contractors  wh( 
were  doing  work  within  the  Territory  of  Hawaii,  whicl 
list  was  prescribed  by  the  Military  Governor;  that  th< 
defendant,  as  a  contractor  on  such  list,  was  obliged  t( 
obey  the  commands  of  the  Military  Governor  with  respec 
to  the  payment  of  wages,  hourly  rates  and  overtime,  an< 
the  release  or  discharge  of  employees  employed  by  it  dur 
ing  said  period,  and  that  the  defendant  in  good  faitl 
followed  the  Military  Orders  (R.  26). 

The  Military  Governor  had  issued,  among  others,  Mili 
tary  Order  No.  38  (R.  59),  whereby  all  employees  of  con 
tractors  such  as  the  defendant  were  " frozen"  to  their  jobs 
their  wages  were  "frozen",  and  their  regular  and  overtime 
hours  prescribed.  General  Orders  No.  91  issued  March  31 
1942,  revoked  General  Orders  No.  38,  and  established  ne-v 
policies  concerning  wages,  hours  of  work,  overtime  an< 
the  use  of  labor  (R.  62).  It  further  contained  the  state 
ment: 
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"  Nothing  herein  shall  be  construed  as  superseding 
or  in  conflict  with  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  or  the  Walsh-Healey  Public 
Contracts  Act"  (R.  62). 

The  order  provided  that  the  normal  work  week  on  war 
projects  in  the  Territory  of  Hawaii  shall  be  six  days  of 

i  eight  hours  each,  and  that  time  and  one-half  the  regular 
rate  would  be  paid  for  overtime  in  excess  of  forty-four 

i  hours,  or  in  excess  of  eight  hours  in  one  day  (R.  63). 

There  was  no  pleading  or  averment  before  the  court  on 
i  Motion  for  Summary  Judgment  that  set  forth  that  defend- 
ant made  any  inquiries  of  the  Military  Governor  or  any 
administrative  agency  as  to  whether  he   should   comply 
;  with  the  military  orders  or  the  Fair  Labor  Standards  Act. 

The  District  Court  took  judicial  notice  of  the  Military 
'  Orders  and  the  existence  of  Martial  Law  in  the  Territory 
of  Hawaii  (R.  36-39). 

The  clause  "  Nothing  herein  shall  be  construed  as  super- 
seding or  in  conflict  with  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  or  the  Walsh-Healey  Public  Con- 
tracts Act",  did  not  appear  in  any  of  the  other  orders 
affecting  labor,  except  Order  No.  40  (New  Series)  (R.  37 
Footnote),  dated  November  1,  1943. 

The  trial  court  ordered  a  partial  summary  judgment  for 
,the  defendant  against  all  the  plaintiffs  dismissing  their 
claims  for  the  period  of  November  10,  1943,  to  November 
14,  1945,  on  the  ground  that  all  the  plaintiffs  were  paid 
,as  required  by  the  Act  for  that  period,  and  further  dis- 
missing the  claims  for  the  period  December  7,  1941,  to 
November  10,  1943,  on  the  ground  that  the  defendant  had 
:  established  a  good  faith  defense  under  Section  9  of  the 
Portal-to-Portal  Act.     This  left  at  issue  the  period  from 
November  14,  1939,  to  December  7,  1941,  as  it  applied  to 
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the  jobs  performed  by  the  defendant  during  that  period 
(R.  87-88). 

A  Motion  for  Rehearing  on  the  Ruling  for  Partial  Sum- 
mary Judgment  was  filed  on  March  11,  1948,  which  Motion 
for  Rehearing  was  denied  by  the  court  (R.  68).  Subse- 
quently, a  stipulation  was  entered  into  between  the  parties 
setting  forth  the  nature  of  the  work  performed  by  the 
defendant's  employees.  The  jobs  covered  under  the  Stipu- 
lation were  segregated  into  three  classes:  I.  Federal  Gov- 
ernment; II.  Territorial  Government;  and  III.  Private 
Industry. 

The  terms  of  the  stipulation  are  set  forth  at  pages  69 
to  76  of  the  record.  In  its  ruling  on  the  stipulation,  the 
District  Court  held  that  the  work  performed  by  the  de-, 
fendant  for  the  Federal  Government,  with  exception  of  the. 
Federal  Building  housing  a  Postoffice  in  Hilo,  Hawaii,  was, 
not  within  the  scope  of  the  Fair  Labor  Standards  Act,  be- 
cause it  was  work  for  the  Government  upon  Military 
reservations,  and  was  substantially  all  new  construction; 
hence,  it  was  not  commerce  or  production  of  goods  for 
commerce,  as  defined  under  the  Act  (R.  79). 

Of  the  two  remaining  classes,  the  court  ruled  that  cer- 
tain of  the  jobs  were  not  covered  by  the  Act,  because  they 
were  new  construction  and  work  for  the  government  on 
Military  reservations  (R.  85,  86).  Others  were  purely  a 
local  operation  unrelated  to  commerce  or  the  production 
of  goods  for  commerce  (R.  85,  86). 

The  balance  of  the  projects  were  found  to  be  covered  by 
the  Act  and  are  not  a  subject  of  this  appeal.  At  a  hear- 
ing after  the  ruling  on  the  jobs  covered,  pursuant  to  the 
stipulation,  testimony  by  defendant  was  that  defendanl 
failed  to  pay  overtime  compensation  as  prescribed  by  th( 
Act  for  the  period  November  14,  1939  to  December  7,  1941 
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and  the  amounts  of  the  claims  of  the  plaintiffs  were  as- 
certained in  relation  to  those  jobs  determined  to  be  covered 
for  this  period  (R.  108-115,  Exhibit  1,  A,  B,  C). 

Judgment  was  filed  January  20,  1949  (R.  95). 

This  appeal  is  taken  from  those  determinations  by  the 
district  court  that  the  "defendant  was  not  liable  for  work 
done  subsequent  to  December  7,  1941,  because  defendant 
paid  plaintiff  (s)  in  good  faith,  and  in  conformity  with  and 
in  reliance  on  the  rulings  of  the  Office  of  the  Military  Gov- 
ernor of  the  Territory  of  Hawaii,  and  that  such  payments 
were  in  fact  made  in  good  faith  and  in  reliance  on  said 
rulings,  regulations,  and  orders,  and  as  a  matter  of  law 
under  Section  9  of  the  Portal-to-Portal  Act  constitute  a 
•defense  to  the  claims  of  plaintiff (s)  for  the  period  Decem- 
ber 7,  1941  to  and  including  November  10,  1943"  (R. 
1 89-90). 

Appeal  is  also  taken  from  the  determinations  based  upon 
:  stipulated  facts  that  certain  of  the  jobs  performed  between 
:  November  14,  1939  and  December  7,  1941  were  not  in  in- 
terstate commerce,  and  from  that  part  of  the  judgment 
i  based  upon  said  determinations  (R.  89-90). 

Notice  of  appeal  from  the  final  judgment  entered  in  this 
i  case   was   filed   by   the   plaintiffs   on   February   15,   1949 
(E.  96). 
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SPECIFICATION  OF  ERRORS. 

I.  The  court  erred  in  granting  in  part  the  motion  of  de- 
fendant for  summary  judgment  based  on  Section  9  of  the 
Portal-to-Portal  Act  of  1947,  29  U.  S.  C,  Par.  258,  on  its' 
theory  that  the  affidavits  of  the  defendant  were  sufficient 
"proof"  within  the  meaning  of  Section  9  of  said  Act. 

II.  The  court  erred  in  ruling  that  the  defendant  was1 
bound  on  threat  of  force  to  obey  General  Order  No.  91 
issued  by  the  Military  Governor  in  March  of  1942,  in  view 
of  the  fact  that  the  Order  itself  specifically  exempted  those 
employments  covered  by  the  Fair  Labor  Standards  Act. 

III.  The  court  erred  in  holding  that  alleged  fear  of  mili-1 
tary  sanctions  under  the  circumstances  of  this  case  con- 
stituted a  good-faith  defense  under  Section  9  of  the  Portal- 
to-Portal  Act  of  1947. 

IV.  The  court  erred  in  ruling  that  the  order  of  the  Mili- 
tary Governor  was  a  "regulation,  order,  ruling,  approval 
or  interpretation"  of  any  agency  of  the  United  States 
within  the  meaning  of  Section  9  of  the  Portal-to-Porta" 
Act. 

V.  The  court  erred  in  ruling  that  Section  9  of  the  Portal-' 
to-Portal  Act.  of  1947,  was  constitutional,  and  that  it  die 
not  deprive  plaintiffs  of  property  without  due  process  o1 
law. 

VI.  The  court  erred  in  ruling  that  certain  of  the  worl 
performed  by  the  plaintiffs  for  the  defendant  before  De 
cember  7,  1941,  was  not  within  the  scope  of  the  Fair  Laboi 
Standards  Act  (K.  79,  85,  86). 
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SUMMARY  OF  ARGUMENT. 

The  appellant  employees  have  appealed  from  the 
judgment  because  of  several  substantial  errors  committed 
by  the  trial  court  in  entering  the  judgment.  In  consider- 
ing the  appellant's  claim  under  the  Fair  Labor  Standards 
Act,  it  must  be  recognized  that  the  nature  of  the  claim 
is  one  of  remedial  action  taken  against  the  employer  for 
his  violation  of  the  Fair  Labor  Standards  Act. 

The  defense  of  good  faith  pleaded  by  the  appellee 
arises  under  the  Portal-to-Portal  Act  of  1947  and  as  such 
is  equivalent  to  an  exemption  under  the  Fair  Labor 
Standards  Act.  It  is  the  well-settled  rule  that  the  remedial 
provisions  of  the  Act  are  to  be  given  a  liberal  interpreta- 
tion, while  the  exemptions  on  the  other  hand  are  to  be 
given  a  narrow  construction  and  are  restricted  to  those 
persons  who  come  plainly  and  unmistakably  within  the 
terms  and  spirit  of  such  exemption.  It  was  not  the  in- 
tention of  the  Portal-to-Portal  Act  to  repeal  the  remedial 
provisions  of  the  Fair  Labor  Standards  Act. 

In  considering  whether  or  not  the  employer  is  to  be 
excused  from  liability  because  of  his  failure  to  pay  over- 
time compensation,  as  provided  for  under  the  Fair  Labor 
Standards  Act,  the  court  must  be  satisfied  that  a  defend- 
ant has  " pleaded  and  proved"  the  same.  An  affidavit 
does  not  meet  the  requirement  of  proof. 

The  good  faith  of  the  employer  can  only  be  ascertained 
after  the  court  has  delved  into  all  the  facts  and  circum- 
stances surrounding  the  good  faith  reliance.     The  burden 

|  of  proof  is  placed  specifically  upon  the  employer.  "Good 
faith"  is  measured  by  an  objective  test,  namely,  did  the 
employer,  in  failing  to  pay  the  overtime  compensation, 

l  act  as  a  reasonable,  prudent  man  would  have  acted  under 
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the  same  or  similar  circumstances?     "Good  faith"  alsop 
requires  that  the  employer  have  honesty  of  intention  and 
no  knowledge  of  circumstances  which  ought  to  put  him 
upon  inquiry. 


In  the  case  at  bar,  there  is  no  objective  action  taken 
other  than  the  so-called  compliance  with  the  order.  Good  ft 
faith  cannot  adequately  be  appraised  on  the  basis  of  am-  | 
davits  alone.  It  is  an  ultimate  fact  which  is  determined  l! 
to  exist  or  not  after  a  full  trial,  examination  of  witnesses 
concerning  notice  of  facts  which  would  put  the  employerjj 
on  inquiry,  and  the  objective  steps  taken  which  a  reason-  :f 
able,  prudent  man  would  take  under  the  circumstances.!* 

The  military  order  relied  on  by  the  employer  was  aj| 
basis  for  his  good-faith  defense,  contained  a  phrase  therein; : 
which  should  have  put  the  employer  on  notice  that  he  was' 
to  comply  with  the  Fair  Labor  Standards  Act,  rather  thanij 
with  the  body  of  the  order.    There  was  no  attempt  by  the 
Military  Governor  to  interpret  the  Fair  Labor  Standards! 
Act  as  being  applicable  or  inapplicable  to  the  employer 
herein.    As  a  matter  of  fact  the  military  order  shied  away 
from  the  possibility  of  infringing  on  the  scope  of  the  Fair 
Labor  Standards  Act.    But  assuming  that  it  did,  the  law 
is  clear  that  the  civil  law  must  prevail  when  in  conflict 
with  the  military  rule.     The  whole  purpose  of  the  order 
was  to  maintain  standards  at  the  greatest  level  possible 
approaching  the  Fair  Labor  Standards  Act  and  the  Public 
Contracts  Act,  not  to  tear  down  those  conditions. 

The  good-faith  reliance  claimed  by  the  employer,  here 
does  not  arise  out  of  the  usual  situation,  where  the  emi 
ployer  was  in  doubt  about  the  applicability  of  the  Fail 
Labor  Standards  Act,  inquired  of  a  governmental  agency 
and  was  told  that  the  Fair  Labor  Standards  Act  did  no 
apply,  but  rather  the  good-faith  reliance  claimed  by  thi: 
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employer  is  one  where  he  knew  that  he  was  covered  by  the 
Fair  Labor  Standards  Act,  but  claimed  that  the  military 
government  required  him  to  violate  the  civil  law  and  com- 
ply with  the  military  rule,  despite  the  fact  that  he  knew 
that  he  should  have  obeyed  the  Fair  Labor  Standards  Act. 
The  employer  claimed  that  he  had  to  obey  the  Military 
Governor,  and  such  obedience  to  his  order  constituted  a 
good-faith  reliance  within  the  meaning  of  Section  9  of  the 
Portal-to-Portal  Act. 

The  appellants  maintain  that  payment  to  the  employees 
(in  conformity  with  the  military  order  was  not   such  a 
good-faith  reliance.     The  actual  facts  and  circumstances 
belie  any  good  faith.     First,  defendant  failed  to  comply 
'with  the  Fair  Labor  Standards  Act  during  the  period  of 
November  14,  1939,  to  December  7,  1941.     Secondly,  the 
military  order,  upon  which  defendant  claims  to  have  relied, 
(provided  for   the   exception   of   the   appellant   employees 
from  the  ambit  of  the  order.    Third,  on  and  after  Novem- 
ber 10,  1943,  defendant  complied  with  the  Federal  Law, 
despite  the  fact  that  the  Military  orders  and  the  Martial 
Law  continued  until  October  24,  1944.     Fourth,  appellee 
never  made  any  inquiries  as  to  whether  or  not  he  should 
comply  with  the  military  order  or  the  Federal  Law  as  a 
reasonable  man  would  have  done.     The  defendant  had  a 
remedy  for  any  illegal  action  which  the  Military  Governor 
might  take  under  color  of  his  order.    The  employer  could 
resort  to  the  Federal  District  Court  for  a  Writ  of  Habeas 
Corpus  where  he  would  be  saved  from  the  military  decree. 

The  order  of  the  Military  Governor  is  not  an  adminis- 
trative one,  but  rather  it  is  an  executive  order,  pursuant 
ito  which  administrative  action  is  taken,  nor  was  the  order 
the  kind  contemplated  by  the  Act,  since  the  Military  order 
does  not  embody  in  it  the  same  concept  as  a  regulation 
or  interpretation  which  is  made  pursuant  to  a  statute  or 
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executive  order,  nor  is  the  order  that  of  an  agency  of  the 
United  States. 

While  the  Portal-to-Portal  Act  does  not  define  "agency"., 
other  definitions  indicate  that  in  order  to  have  agency  ac- 
tion, only  action  by  top  agency  officials  can  be  treated  as, 
agency  action.  Here  in  the  chain  of  command,  the  Military 
Governor  of  Hawaii  was  far  from  the  top  level  necessary 
to  be  an  administrative  agency.    The  Military  Government 
of  Hawaii  was  not  an  agency  of  the  United  States  also  foi>' 
the  reason  that  it  represented  a  Territorial  Government 
it  was  military  authority  exercised  in  the  field  in  time  oJ 
war,  and  it  was  a  function  which  expired  at  the  termina 
tion  of  the  war,  all  of  which  reasons  exclude  it  from  statu 
tory  definitions  of  the  term. 

The  Portal-to-Portal  Act  of  1947  is  unconstitutional  be 
cause  it  violates  the  Fifth  Amendment  of  the  Constitution 
of  the  United  States,  in  that  it  deprives  workers  of  theii 
vested  rights,  without  due  process  of  law.  The  rightf 
granted  by  the  Fair  Labor  Standards  Act  became  vestec 
in  the  worker  immediately  when  he  put  in  his  time.  Th< 
obligation  of  the  statutory  payments  became  fixed  as  01 
then,  and  when  Congress  enacted  a  law  subsequent  to  th< 
performance  of  work,  which  under  certain  circumstance* 
did  not  require  the  employer  to  pay  the  overtime  com 
pensation  provided  for  in  the  law,  it  deprived  the  worker 
of  their  vested  rights.  To  permit  Congress  to  enact  sncl 
legislation  retroactively  would  be  to  reward  the  employei 
who  can  hold  out  in  the  payment  of  his  just  debts  unti 
the  law  is  changed,  and  to  penalize  the  employer  who  pay 
his  just  debts. 

Certain  of  the  projects  upon  which  the  appellant 
worked  during  the  period  of  1939  to  December  7,  1941 
contrary  to  the  trial  court's  holding,  were  covered  by  th 
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Fair  Labor  Standards  Act,  and  the  trial  court  should  have 
so  held.  The  fact  that  work  is  performed  for  the  govern- 
ment on  a  cost-plus-fixed-fee-contract  basis  does  not  take 
the  work  out  of  interstate  commerce.  New  construction  of 
an  instrumentality  of  commerce  does  constitute  commerce 
within  the  meaning  of  the  act. 

The  judgment  of  the  court  below,  as  herein  indicated,  is 
completely  unsound  in  several  respects  and  very  weak  in 
others.    For  these  reasons  it  should  be  reversed. 
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ARGUMENT. 

I. 

A  Motion  for  Summary  Judgment  Based  on  Section  9  of 
the  Portal-to-Portal  Act  of  1947  Does  Not  Properly  Lie 
Since  Affidavits  Are  Not  "Proof"  Within  the  Meanii 
of  That  Section. 

Under  Section  9  of  the  Portal-to-Portal  Act  of  1947  (| 
U.  S.  C,  Par.  258),  an  employer  may  establish  as  a  special 
defense  to  his  failure  to  pay  minimum  wages  or  overtime 
compensation  under  the  Fair  Labor  Standards  Act,  that 
his  failure  to  pay  was  in  good  faith  in  conformity  with 
and  in  reliance  on  an  administrative  regulation  of  a 
United  States  Agency.  The  pertinent  language  of  that  sec- 
tion is: 

<<•  •  *  no  empiover  shall  be  subject  to  any  lia- 
bility or  punishment  for  or  on  account  of  the  failure 
of  the  employer  to  pay  minimum  wages  or  overtime 
compensation  under  the  Fair  Labor  Standards  Act  oi 
1938,  as  amended,  *  *  *  if  he  pleads  and  proves 
that  the  act  or  omission  complained  of  was  in  gooc. 
faith  in  conformity  with  and  in  reliance  on  any  admim 
istrative  regulation,  order,  ruling,  approval,  or  inter- 
pretation, of  any  agency  of  the  United  States,  or  any 
administrative  practice  of  enforcement  policy  of  anj 
such  agency  with  respect  to  the  class  of  employers  tc 
which  he  belonged.  Such  a  defense,  if  established 
shall  be  a  bar  to  the  action  or  proceeding    *    *    *" 

However,  such  a  defense  cannot  be  legally  establishec 
by  the  method  of  a  Motion  for  Summary  Judgment. 
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A.  The  remedial  provisions  of  the  Fair  Labor  Standards 
Act  are  to  be  given  a  liberal  interpretation  while  ex- 
emptions therefrom  are  to  be  narrowly  construed. 

Since  the  Fair  Labor  Standards  Act  was  enacted  in 
1938,  it  has  become  the  well-settled  rule  that  the  remedial 
provisions  of  the  Act  are  to  be  given  a  liberal  interpreta- 
tion, so  that  the  Act's  words  will  accomplish  the  purpose 
at  which  the  Act  is  aimed.    United  States  v.  Rosenwasser, 

323  U.  S.  360,  362,  363,  89  L,  Ed.  304;  Brooklyn  Savings 
Bank  v.  O'Neill,  324  U.  S.  697,  89  L.  Ed.  1296;  Roland 
Electric  Co.  v.  Walling,  326  U.  S.  657,  90  L.  Ed.  383,  389. 

On  the  other  hand,  exemptions  from  the  Act  are  to  be 
given  a  narrow  construction,  and  are  restricted  to  those 
persons  who  come  "plainly  and  unmistakably  within  the 
terms  and  spirit"  of  such  exemption.    Phillips  v.  Walling, 

324  U.  S.  490,  493,  89  L.  Ed.  1005,  1098,  1099;  Jackson  v. 
Northwest  Airlines,  70  F.  Supp.  501. 

That  Congress  did  not  intend  to  repeal  the  minimum 
;  wage  requirements  and  the  overtime  compensation  re- 
quirements of  the  Fair  Labor  Standards  Act  is  apparent 
from  statements  made  by  sponsors  of  the  Portal  Act,  in 
both  Houses  of  Congress.  Statement  of  Senator  "Wiley, 
93  Congressional  Record,  Part  4,  Page  4270. 

Judge  Nordby,  in  Jackson  v.  Northwest  Airlines,  76  F. 
Supp.  121,  125  said: 

"At  the  outset,  the  relationship  between  the  Fair 
Labor  Standards  Act  and  the  Portal-to-Portal  Act 
of  1947,  and  the  effect  of  the  Portal-to-Portal  Act 
upon  the  Fair  Labor  Standards  Act,  must  be  deter- 
mined and  clearly  understood.  The  Portal-to-Portal 
Act  does  not  purport  to  amend  or  repeal  any  part  of 
the  Wage  and  Hour  Act  by  its  express  terms.  A 
reading   of   the   Portal-to-Portal   Act   shows  that   it 
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supplements  the  Wage  and  Hour  Act,  and  by  its 
very  nature  and  terms  must  be  read  as  a  part  of  it. 
In  effect,  although  not  in  name,  it  is  an  amendment. 
It  limits  the  Fair  Labor  Standards  Act  operation  in 
some  instances  and  changes  its  interpreted  meaning 
by  clarifying  the  Act's  meaning  in  other  instances. 
But,  as  pointed  out  by  the  Wage  and  Hour  Adminis- 
trator in  his  Interpretative  Bulletin  issued  in  Novem- 
ber, 1947,  the  Portal-to-Portal  Act  nowhere  purports 
to  change  or  restrict  the  purposes  and  objectives  of 
the  Fair  Labor  Standards  Act.  These  purposes  and 
objectives  still  remain.  29  Code  of  Regulations, 
Chapter  V,  Part  790,  Section  790.2.  Consequently, 
Sections  9  and  11,  like  the  remainder  of  the  Portal- 
to-Portal  Act,  must  be  interpreted  and  applied  with 
that  fact  in  mind  and  with  a  view  to  effectuating  the 
purpose  and  intent  of  the  Portal-to-Portal  Act  without 
destroying  the  objectives  and  purpose  to  which  it 
subscribes." 

These  rules  of  strict  construction  are  applicable  to  the 
special  defense  provided  for  in  Section  9  of  the  Portal-to- 
Portal  Act,  which  results  in  an  exemption  from  liability 
under  the  Fair  Labor  Standards  Act.  Senator  Cooper 
of  Kentucky,  a  member  of  the  Senate  Sub-Committee  and 
Conference  Committee,  in  the  Senate  debate  on  the  good 
faith  defense  of  Section  9,  said  (93  Cong.  Rec.  4451,  May 
2,  1947). 

"It  is  my  personal  opinion  that  a  court  should  in- 
terpret this  section  strictly.  The  burden  of  proof  is 
placed  upon  the  employer.  I  believe  that  the  courts 
should  require  proof  of  reliance  and  proof  of  good 
faith"  (App.  A). 

The  term  "plead  and  prove"  of  Section  9,  therefore 
should  be  strictly  construed  also,  and  the  defense  shoulc 
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not  be  deemed  as  proved  upon  the  mere  filing  of  an  affi- 
davit. 

B.  Under  the  Portal-to-Portal  Act  good  faith  can  only 
be  ascertained  from  all  the  evidence  and  circumstances. 

To  appraise  good  faith,  under  a  given  set  of  circum- 
stances, there  must  be  a  probing  by  the  court  into  the  com- 
plete factual  picture.  This  cannot  be  done  by  simple  affi- 
davit, even  though  it  go  undenied.  Proof,  real  and  sub- 
stantial, must  be  adduced  going  to  the  crux  of  the  ''good 
faith. ' '  Conduct  of  the  defendant  in  relation  to  the  order, 
matters  which  would  put  him  on  notice,  demeanor  of  wit- 
nesses, all  go  to  the  matter  of  proving  the  good  faith. 
As  was  said  in  Jackson  v.  Northwest  Airlines,  Inc.,  76 
F.  Supp.  121,  at  page  125: 

"Section  9  requires  by  its  specific  terms  that  de- 
fendant must  plead  and  prove  that  the  omission  to 
pay  plaintiffs  according  to  the  Fair  Labor  Standards 
Act  was  (1)  in  good  faith,  (2)  in  conformity  with 
and  (3)  in  reliance  upon,  (4)  any  administrative  regu- 
lation, order,  ruling,  approval  or  interpretation  of  any 
agency  of  the  United  States  or  any  administrative 
practice  or  enforcement  policy  of  any  such  agency 
with  respect  to  class  of  employers  to  which  he  be- 
longed. Thus,  the  burden  of  proof  is  placed  spe- 
cifically upon  defendant,  and  that  burden  must  be  sus- 
tained by  defendant  with  respect  to  each  of  the  four 
requirements. ' ' 

Burke  v.  Mesta  Machine  Co.,  79  F.  Supp.  588;  Ferrer  v. 
Waterman  Steamship  Corp.,  decided  May  9,  1949,  8  W.  H. 
!  Cases  773,  16  Labor  Cases,  Pars.  65,  130. 

The  trial  court  quoted  approvingly  from  the  interpreta- 
tion of  November  18,  1947,  by  the  Administrator  of  the 
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"Wage  and  Hour  Division,  Section  790.15,  12  F.  R.  7662, 
in  which  the  Administrator  states  that, 

''One  of  the  most  important  requirements  of  Sec- 
tions 9  and  10  is  proof  by  the  employer  that  the  act 
or  omission  complained  of  and  his  conformance  with 
and  reliance  upon  an  administrative  regulation,  order, 
ruling,  approval,  interpretation,  practice  or  enforce- 
ment policy,  were  in  good  faith.  The  legislative  his- 
tory of  the  Portal  Act  makes  it  clear  that  the  em- 
ployer's 'good  faith'  is  not  to  be  determined  merely 
from  the  actual  state  of  his  mind.  Statements  made  in 
the  House  and  Senate  indicate  that  'good  faith'  also 
depends  upon  an  objective  test — whether  the  employer, 
in  acting  or  omitting  to  act  as  he  did,  and  in  relying 
upon  the  regulation,  order,  ruling,  approval,  interpre- 
tation, administrative  practice  or  enforcement  policy, 
acted  as  a  reasonably  prudent  man  would  have  acted  i 
under  the  same  or  similar  circumstances.  'Good  faith' 
requires  that  the  employer  have  honesty  of  intention 
and  no  knowledge  of  circumstances  which  ought  to  put 
him  upon  inquiry."1 

This  statement  of  good  faith  has  also  been  adopted  by 
the  courts  in  the  cases  of  Burke  v.  Mesta  Machine  Co., 
supra,  and  Ferrer  v.  Waterman  Steamship  Corp.,  supra.; 

But  the  trial  court  in  discussing  this  test  (R.  46-47) 
failed  to  apply  the  objective  criterion.  The  court  below 
relied  upon  the  subjective  representation  that  the  defend- 
ant had  honest  intentions.  The  only  objective  matter  in 
the  record  on  motion  for  summary  judgment  is  a  state- 
ment that  the  defendant  complied  with  the  Military  order 


l  "We  consider  that  the  rulings,  interpretations  and  opinions  of  the 
Administrator  under  this  Act  (FLSA),  while  not  controlling  upon  the 
courts  by  reason  of  their  authority,  do  constitute  a  body  of  experience 
and  informed  judgment  to  which  courts  and  litigants  may  properly  resort 
for  guidance."  Skidmore  v.  Swift  &  Co.,  323  U.  S.  134,  at  140,  89  L.  Ed. 
124,  at  129. 
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(R.  26).     There  is  nothing  objective  in  the  record  pre- 
sented to  the  trial  court  to  support  the  proposition  that 
the  employer,  in  failing  to  pay  overtime  compensation, 
and   in  relying  upon   the   regulation  and  orders   of   the 
iMilitary  Governor,  did  what  a  reasonable,  prudent  man 
would  have  done  under  the  same  or  similar  circumstances. 
There  is  no  showing  of  any  investigation  or  inquiry  con- 
cerning the  applicability  of  the  body  of  General  Orders 
1N0.  91  to   this  employer.     There  is  no   showing  of  the 
mechanics  of  how  the  order  was  relayed  to  employees  in- 
volved in  making  up  payrolls,  what  instructions  they  were 
'given,  whether  or  not  there  was  a  change  in  payment  of 
overtime  as  a  result  of  the  order.    The  presence  or  absence 
of  these  matters  would  have  to  be  considered  on  the  ques- 
tion of  good  faith.2 

This  court  has  held  that  it  is  not  proper  to  order  a 
, Summary  Judgment  in  favor  of  the  person  setting  up  a 
defense,  when  such  a  defense  is  supported  only  by  plead- 
iings  and  affidavits  and  the  statute  requires  that  the  mat- 
ter be  proved.    United  States  v.  Lindholm,  79  F.  (2d)  784 
(CCA  9)    (1935).     That  case  involved  a  suit  against  the 
United  States  for  disability  payments  under  a  war-risk 
insurance  policy.     The  United  States  filed  answer  in  the 
form  of  a  general  denial.     The  plaintiff  moved  for  Sum- 
'mary  Judgment  and  filed  affidavits  in  compliance  with  the 
statute  of  the  State  of  California.    The  Government  failed 
to  file  counter-affidavits,  and  the  trial  court  struck  the  an- 
swer and  gave   Summary  Judgment  for  plaintiffs.     The 
Government  appealed.     The  Tucker  Act,  24  Stat.  506,  28 
U.  S.  C.  A.,  Par.  763,  which  applied  to  suits  to  recover 


2  Appellee  referred  to  a  message  from  the  Wage  and  Hour  Adminis- 
trator to  a  Wage  and  Hour  Agent  in  Hawaii  in  one  of  its  affidavits 
'  (R.  29).  But  the  trial  court  did  not  base  its  decision  on  the  communi- 
;  cation  from  the  Administrator,  since  the  defendant  made  no  claim  that 
lit  relied  upon  the  radiogram:  "The  reason  for  the  inclusion  in  the  attor- 
ney's affidavit  of  this  interesting  but  nonusable  fact  is,  therefore,  not 
apparent"   (R.  41-42). 
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debts  under  "World  War  Veterans  Legislation,  and  under 
which  the  suit  was  brought,  provided  as  follows: 

"  Should  the  District  Attorney  neglect  or  refuse  to 
file  the  plea,  answer,  demurrer,  or  defense,  as  re- 
quired, the  plaintiff  may  proceed  with  the  case  undei 
such  rules,  as  the  court  may  adopt  in  the  premises 
but  the  plaintiff  shall  not  have  judgment  or  decree  foi 
his  claim,  or  any  part  thereof,  unless  he  shall  establisl 
the  same  by  proof  satisfactory  to  the  court."  (Empha- 
sis ours.) 


This  court  stated  that  (P.  787), 

"Even  apart  from  the  application  of  the  rule  re- 
quiring an  interpretation  of  the  statutes  waiving  the 
Sovereign's  immunity  from  suit  strictly  in  favor  oi 
the  Sovereign  (citing  cases),  here  is  the  clear  repug- 
nance between  the  two  Acts.  Under  the  state  statute 
(providing  for  summary  judgment)  the  Federal  Judge 
after  a  failure  to  file  the  defensive  affidavits,  finds  him- 
self debarred  from  proceeding  with  the  case  under  any 
adopted  rules  and  denied  access  to  any  satisfactory 
proof  of  the  claim  other  than  the  affidavits,  assuming 
the  affidavits  may  be  regarded  as  proof  of  the  claim 
and  in  a  manner  preliminary  to  placing  the  defendant 
in  default  by  the  absence  of  the  stricken  answer." 
(Emphasis  and  explanation  ours.) 

This  court  held,  that  even  in  the  face  of  such  language 
in  the  statute,  as,  "Under  such  rules  as  the  court  may 
adopt  in  the  premises",  affidavit  proof  was  insufficient.  See 
also  United  States  v.  Stevenson,  79  F.  (2d)  788  (1935. 
CCA  9). 

Today,  Eule  56,  FRCP,  would  not  press  the  theory  of  ju 
dicial  economy  to  the  point  where  plaintiff's  cause  of  ac- 
tion is  tried  solely  by  the  affidavit  of  the  defendant. 


—  23  — 

Coming  to  the  cases  in  which  motions  were  made  for 
summary  judgments  under  Section  9  of  the  Portal-to-Por- 
tal  Act  in  applying  that  section  to  claims  under  the  Fair 
Labor  Standards  Act,  it  is  significant  to  note  that  in  all 
'the  cases  we  have  been  able  to  find  which  deal  with  such 
motions,  excepting  only  the  instant  case,  the  motion  for 
^ummary  judgment  was  turned  down  by  the  trial  court. 

Divens  v.  Hazeltine  Electronics  Corp.,  79  F.  Supp.  513; 
Camiano  v.  Rifkin,  77  F.  Supp.  363;  Halsband  v.  Fuller 
Co.,  119  N.  Y.  L.  J.  901  (1948) ;  14  Labor  Cases,  Par.  64,387; 
,Sheppard  v.  American  Dredging  Co.,  77  F.  Supp.  73 
(1948). 

In  the  Divens  case,  supra,  the  District  Court  said  (P. 
1514) : 

"I  think  that  this  issue  of  good  faith,  depending,  as 
it  does,  upon  many  factors,  should  be  left  to  the  deter- 
mination of  the  trial  court  upon  consideration  of  all 
the  evidence  adduced  by  both  parties.  Good  faith 
cannot  be  established  as  a  simple  fact,  such  as  a  sig- 
nature to  a  document.  It  is  an  ultimate  fact — a  con- 
clusion to  be  drawn  from  all  the  circumstances.  Only 
in  rare  situations  can  it  be  determined  upon  affida- 
vits/' 

And  in  the  Halsband  case,  supra,  the  court  went  even 
further.    It  said, 

"*  *  *  acting  in  good  faith  and  on  reliance  are 
hardly  determinable  on  affidavits,  replete  though 
they  are,  by  defendants  and  supplemented  though 
they  be  by  a  wealth,  of  exhibits  lending  apparent 
credence  to  defendants'  contentions;  but  credibilities 
cannot  be  resolved  in  a  motion  under  Rule  113,  nor 
can  the  respectability  of  affiants  be  considered  as 
contravening  the  plaintiff's  allegations  of  a  cause  of 
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action  under  the  Fair  Wage  and  Hour  Act  and  his 
averment  in  opposition  to  this  motion;  as  on  a  trial 
the  number  of  witnesses  do  not  necessarily  pre- 
dominate, neither  on  a  motion  for  summary  judg- 
ment may  the  greater  number  of  affidavits  prevail 
over  the  one  or  few.  In  the  Court's  opinion  the  good 
faith  and  reliance  are  in  the  nature  of  mental  ab- 
stractions and  are  matters  of  proof  on  the  trial;  this 
may  impose  an  onerous  burden  on  the  defendants 
considering  the  volume  of  exhibits  on  this  motion. " 

The  court  went  on  to  say  that  for  such  determination 
it  must  necessarily  await  a  trial,  as  a  sound  discretion 
cannot  be  based  on  affidavits  to  determine  the  good  faith 
which  is  a  condition  precedent  to  be  established  by  the 
defendant. 

To  emphasize  the  impropriety  of  ruling  on  "good  faith" 
on  a  Motion  for  Summary  Judgment,  attention  is  called 
to  the  fact  that  on  the  final  hearing  when  determination 
was  made  as  to  amounts  owing  the  appellants  for  the 
period  1939  to  December  7,  1941,  the  court  adjudged  that 
the  appellee  owed  certain  sums  based  on  failure  to  com- 
ply with  the  overtime  requirements.  Surely  violation 
of  the  Act  during  the  period  prior  to  the  promulgation 
of  the  order  would  be  a  reflection  on  the  employer's  good 
faith  reliance  on  the  order  and  would  be  indicative  of  its 
continuing  bad  faith.  This  fact  was  not  and  could  not 
be  discovered,  except  on  trial. 

Placing  the  burden  of  pleading  and  proof  on  the  em- 
ployer would  seem  to  be  indicative  of  a  continuing 
recognition  by  Congress  of  the  remedial  nature  of  the 
Fair  Labor  Standards  Act  and  of  the  need  for  safeguard 
ing  the  interests  of  employees.  (For  a  discussion  of  prooi 
of  good  faith  in  the  Congressional  debates  as  raised  bj 
the  Northwest  Airlines  case,  which  was  the  subject  oi 
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much  controversy  in  both  the  House  and  Senate,  see  Ap- 
pendix A  to  this  brief.) 

Since  the  absence  or  presence  of  the  good  faith  reliance 
on  and  conformance  with  the  administrative  rule,  which 
is  set  up  by  the  employer,  is  the  ultimate  fact  to  be 
determined  by  the  court,  this  is  a  matter  which  should 
go  to  full  trial  so  that  the  court  may  see  and  hear  the 
witnesses  and  persons  who  relied  upon  the  administrative 
ruling,  and  may  appraise  all  the  facts  and  circumstances 
surrounding  the  good  faith  reliance.  Whether  or  not  the 
i  employer  did  those  things  which  a  reasonable  man  would 
ido  under  the  same  or  similar  circumstances  can  only  be 
determined  after  a  complete  examination  of  the  employer's 
witnesses.  It  cannot  rest  on  the  bald  statement  that  "de- 
fendant was  obliged  under  compulsion  of  Military  order  to 
pay  the  wages  and  overtime  compensation  prescribed  in 
said  Military  order",  and  that  the  employer  did  pay  com- 
pensation "in  strict  conformity  with  the  Military  orders' ' 
i  (R  26). 

The  Trial  Court's  opinion  refers  to  "no  dispute  at  all 
concerning  the  facts",  and  to  the  further  fact  that  the 
plaintiff  did  not  file  counter-affidavits   (R.  44).     To  con- 
trovert the  good  faith  of  the  employer,  it  was  not  neces- 
sary  to    file    counter-affidavits    or    take    issue    with    the 
actual  facts  that  were  evidentiary.     The  point  is  that, 
,  assuming  the   veracity  of  all  the  factual  statements   of 
defendant's    affidavits    there    is    not    sufficient    proof    to 
make  out  a  case  of  good  faith  reliance  upon  and  conformity 
;With  an  administrative  regulation,  etc.     Whether  or  not 
the  employer  acted  in  good  faith  was  the  final  fact  to 
be  determined  by  the  court,   and  not   something  which 
;  could  be  established  by  affidavits. 
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The  Order  of  the  Military  Governor  Did  Not  Compel  the 
Defendant  to  Pay  Compensation  Prescribed  in  the 
Military  Orders  and  Wage  Schedules  Issued  Pur- 
suant Thereto. 

The  trial  court  held  that  the  defendant  had  "no  free- 
dom of  choice"  (R.  45),  and  that  the  defendant  could 
onlv  do  what  he  was  ordered  to  do.  "The  Constitution 
and  Federal  and  Territorial  Law  was  cast  aside",  he 
said,  "and  the  defendant  and  all  other  persons  in  Hawaii 
were  told  by  military  order,  what  to  do,  and  theirs  was 
not  to  question  or  to  reason  why."  The  orders  referred 
to  by  the  court  are  General  Orders  No.  38,  dated  20 
December,  1941,  and  General  Orders  No.  91,  dated  31 
March,  1942,  by  the  Military  Governor  (R.  59,  62). 

Briefly,  Order  No.  38  "froze"  all  wage  rates  for  eirn 
ployees  on  the  Island  of  Oahu.  Employees  deriving  sup- 
port from  Federal  funds  were  "frozen"  to  the  respective1 
employers  as  of  December  7,  1941,  an  eight-hour  day  was 
established  with  time  and  one-half  to  be  paid  in  excess  of 
eight  hours  and  certain  labor  contracts  were  suspended 
(R.  59-60). 

General  Order  No.  91  revoked  Order  No.  38  and  set  up, 
in  lieu  thereof,  new  policies  governing  wages,  hours,  over- 
time, and  use  of  labor  in  the  Territory  of  Hawaii  (R.  62- j 
66).  Section  2  of  said  order  contained  this  important 
clause: 

"Nothing  herein  shall  be  construed  as  superseding 
or  in  conflict  with  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,  or  the  Walsh-Healey  Public 
Contracts  Act." 

Here  again  a  schedule  of  wages  was  established,  hours 
of  work,  and  a  basis  for  overtime  pay  was  laid  down. 
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Federal,  Territorial,  and  City  and  County  of  Honolulu 
Civil  Service  employees  were  exempt  from  the  provisions 
pertaining  to  wages,  and  these  same  employees,  in  addition 
to  supervisory  employees  of  the  contractors,  were  exempt 
from  the  provisions  pertaining  to  hours  of  work  and  over- 
time. 

It  is  submitted  that  the  clause  above  quoted,  commenc- 
ing ''nothing  herein",  clearly  exempted  the  employees  of 
the  defendant  from  the  general  provisions  of  Order  No.  91 
when  they  worked  on  jobs  to  which  the  Fair  Labor  Stand- 
ards Act  applied.  This  saving  clause  excepted  jobs  cov- 
ered by  the  Act  from  the  ambit  of  the  order,  and  puts  em- 
ployers on  notice  that  the  Wage  and  Hour  Act  was  still 
supreme.  The  warning  was  placed  at  the  beginning  of 
the  Order,  so  that  all  contractors  who  did  work  which 
was  covered  by  the  Fair  Labor  Standards  Act,  or  the  Pub- 
I  lie  Contracts  Act,  need  not  comply  with  the  body  of  the 
order,  insofar  as  the  hour  standards  as  prescribed  by  the 
Act  were  greater  than  those  under  the  order.  If  the 
operation  was  covered  by  the  Wage  and  Hour  Law,  at  the 
time  of  the  promulgation  of  the  order,  that  law  could  con- 
tinue to  control  the  activity.  Otherwise,  what  would  be 
the  purpose  of  including  this  clause  ?  If  the  Military  Gov- 
ernor intended  that  all  contractors  should  comply  with  the 
order,  rather  than  the  law,  regardless  of  the  activity  en- 
gaged in,  the  order  would  specifically  have  so  stated,  or, 
at  least,  it  would  have  remained  silent  on  the  relationship 
between  the  Act  and  the  order,  so  that  he  could  have  com- 
pelled compliance  with  the  order,  even  if  the  order  were 
"probably  unlawful"  (R.  32). 

But  when  he  says,  "Nothing  herein  shall  be  construed  as 
superseding  *  *  *,"  there  can  only  be  the  conclusion  that 
the  intention  is  that  the  "laws  shall  alone  govern"  and 
'that  the  order  must  yield. 
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Under  any  theory,  the  agency  making  the  rule,  regula- 
tion, order,  approval  or  interpretation  must  be  an  agency 
which  purports  to  rule  or  interpret  the  Fair  Labor  Stand- 
ards Act,  whether  it  be  authorized  so  to  do  or  not.  The 
Military  Governor  did  not  attempt  to  do  this.  Where  an 
order  is  issued,  specifically  excluding  the  Act  from  its 
scope,  the  interpretation  of  such  an  order  should  be  that' 
the  provisions  of  the  Act  are  unaffected  and  not  the  reverse. 

Any  position  that  the  Military  Governor  attempted  to 
interpret  the  Fair  Labor  Standards  Act  by  the  "Nothing!, 
herein  *  *  *"  clause  as  being  inapplicable  to  contractors 
like  the  defendant,  is  untenable.  The  wording  of  the  order 
is  too  clear  to  leave  room  for  such  a  strained  construction. 
We  believe  that  only  the  opposite  conclusion  is  possible: 
that  where  the  order  and  the  law  were  in  conflict  the  order, 
specified  that  the  law  was  to  be  maintained.  This  was  nofy 
only  desirable,  but  consistent  with  specific  congressional 
policy,  particularly  since  that  policy  did  not  limit  the  hours, 
of  labor  but  went  only  to  methods  of  compensation  for 
those  hours.3 

Before  the  war  there  was  no  limitation  on  the  number 
of  hours  which  could  be  worked,  but  as  to  work  covered  bV 


3  29  U.  S.  C,  Par.  202,  sets  forth  the  Congressional  policy  in  the  Pain 
Labor  Standards  Act: 

"(a)  The  Congress  hereby  finds  that  the  existence,  in  industries 
engaged  in  commerce,  or  in  the  production  of  goods  for  commerce, 
of  labor  conditions  detrimental  to  the  maintenance  of  the  minimum, 
standard  of  living  necessary  for  health,  efficiency  and  general  well 
being  of  workers  (1)  causes  commerce  and  the  channels  and  instru 
mentalities  of  commerce  to  be  used  to  spread  and  perpetuate  sucl 
labor  conditions  among  the  workers  of  the  several  states;  (2)  bur 
dens  commerce,  and  the  free  flow  of  goods  in  commerce;  (3)  con 
stitutes  an  unfair  method  of  competition  in  commerce;  (4)  leads  t( 
labor  disputes  burdening  and  obstructing  commerce  and  the  free  flo\» 
of  goods  in  commerce,  and  (5)  interferes  with  the  orderly  and  fai: 
marketing  of  goods  in  commerce. 

"(b)  It  is  declared  to  be  the  policy  of  Sections  201-219  of  this  titl< 
through  the  exercise  by  Congress  of  its  power  to  regulate  commerc* 
among  the  several  States,  to  correct  and  as  rapidly  as  practicablt 
to  eliminate  the  conditions  above  referred  to  in  such  industries  with 
out  substantially  curtailing  employment  or  earning  power."  52  Stat 
1060. 
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the  Act,  extra  hours  were  made  more  burdensome  for  the 
employer  by  the  overtime  compensation  provisions.  It  is  a 
reasonable  inference  that  the  intention  of  General  Orders 
No.  91  was  to  extend  at  least  part  of  those  burdens  to  em- 
ployers on  projects  which  did  not  involve  interstate  com- 
merce. The  purpose  of  the  order  was  to  prohibit  the  em- 
ployers from  taking  advantage  of  the  war  emergency  and 
to  work  their  employees  unlimited  hours  without  one  day 
of  rest,  ostensibly  under  duress  of  the  war,  and  without 
adequate  compensation.  This  is  confirmed  by  Section  2  (2) 
of  the  order,  which  provides  for  overtime  compensation 
and  by  Section  2  (3),  which  provides  for  one  day  of  rest 
in  every  seven  days. 

With  respect  to  the  one  day  of  rest  in  every  seven  days, 
and  the  maximum  work  week,  those  provisions  were  appli- 
cable to  all  employees  in  the  territory,  since  they  were  in 
no  way  in  conflict  with  the  Fair  Labor  Standards  Act,  that 
!Act  being  silent  on  maximum  hours.  The  provisions  relat- 
ing to  overtime,  however,  were  in  conflict  with  the  Fair 
Labor  Standards  Act,  and  those  provisions  in  the  nature  of 
additional  benefits  to  employees  not  otherwise  entitled  to 
them  under  the  Fair  Labor  Standards  Act  could  properly 
apply  only  to  those  who  were  not  covered  by  the  Act. 

Thus  an  examination  of  the  order  as  a  whole  indicates 
that  its  purpose  was  to  fix  maximum  limitations  on  hours 
of  employment  for  all  employees,  and  to  improve  wage 
conditions  for  those  not  already  protected  by  the  Act, 
rather  than  to  undermine  existing  protections  afforded  by 
the  Act. 

It  was  the  desire  of  the  Government,  military  as  well  as 
civil,  to  encourage  as  full  production  as  was  possible  with- 
out destruction  of  health,  and  at  the  same  time  to  provide 
adequate  compensation.  There  was  no  effort  on  the  part  of 
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the  Government  to  be  penurious.  It  encouraged  employers 
to  abide  by  the  adopted  standards,  rather  than  violate 
them,  and  as  an  expression  of  such  encouragement  Orders 
No.  91  recognized  the  superior  weight  of  the  law  and  bowed 
to  it. 

That  the  civil  law  has  superior  weight  and  that  the  de- 
fendant was  not  bound  on  threat  of  force  to  obey  the 
military  order  is  demonstrated  by  the  case  of  Duncan  v. 
Kahanamoku,  327  U.  S.  304,  322,  90  L.  Ed.  688,  699,  ini 
which  Justice  Black,  speaking  for  the  court  said: 

"Courts   and   their  procedural    safeguards   are   inn' 
dispensable  to  our  system  of  government.    They  were 
set  up  by  our  founders  to  protect  the  liberties  they 
valued.    Ex  parte  Quirin,  317  U.  S.  at  19.    Our  system 
of  government  clearly  is  the  antithesis  of  total  mili- 
tary rule  and  the  founders  of  this   country  are  not 
likely  to  have  contemplated  complete  military  domi-: 
nance  within  the  limits  of  a  Territory  made  part  of 
this  country,  and  not  recently  taken  from  an  enemy.- 
They  were  opposed  to  governments  that  placed  in  the 
hands  of  one  man  the  power  to  make,  interpret  and 
enforce    the   laws.      Their   philosophy   has   been   the 
peoples  throughout  our  history.     For  that  reason  we 
have   maintained   legislatures    chosen   by   citizens   or 
their  representatives  and  courts  and  juries  to  try  those 
who  violate  legislative  enactments.     We  have  always 
been  especially  concerned  about  the  potential  evils  oi 
summary   criminal   trials  and  have   guarded   againsl 
them    by    provisions    embodied    in    the    Constitutior 
itself.     See  Ex  Parte  Milligan,  4  Wall.  (U.  S.)  2,  1* 
L.  Ed.  281;  Chambers  v.  Florida,  309  U.  S.  227,  84 
L.  Ed.  716,  60  S.  Ct.  472.    Legislatures  and  courts  an 
not  merely  cherished  American  institutions;  they  ar< 
indispensable  to  our  government.     Military  tribunals 
have  no  such  standing.     For,  as  this  court  has  saic 
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before:  '*  *  *  the  military  should  always  be  kept  in 
subjection  to  the  laws  of  the  country  to  which  it 
belongs,  and  that  he  is  no  friend  to  the  republic  who 
advocates  the  contrary.  The  established  principle  of 
every  free  people  is,  that  the  laws  shall  alone  govern; 
and  to  it  the  military  must  always  yield.'  Dow  v. 
Johnson,  100  U.  S.  158,  169,  25  L.  Ed.  632,  636." 

The  court  below  apparently  gave  no  weight  to  the 
principle  "that  the  laws  shall  alone  govern;  and  to  it  the 
military  must  always  yield,"  and  would,  on  the  contrary, 
i  permit  the  defendant  to  ignore  the  law  and  disregard  the 
policy  of  both  the  military  and  civil  government  under 
color  of  the  body  of  the  military  order,  ignoring  the  pro- 
viso, stating  that  it  relied  upon  it  in  good  faith  and  con- 
formed therewith.  That  its  action  was  not  in  good  faith, 
we  shall  show  later  on  in  this  brief.  Orders  No.  91  in 
reference  to  overtime  matters  sought  to  preserve  minimum 
standards  in  those  activities  not  covered  by  the  Fair  Labor 
■  Standards  Act  and  it  tried  to  assure  to  the  individual  one 
day  of  rest,  except  in  the  cases  of  emergencies,  with  the 
approval  of  the  Chief  of  Military  or  Naval  Service  con- 
cerned (R.  63).  In  the  face  of  such  clear  and  unequivocal 
language,  as  is  used  in  the  saving  clause,  it  would  be  a 
travesty  to  hold  that  the  defendant  was  bound  on  threat 
of  force  to  obey  General  Orders  No.  91. 

III. 

Alleged  Reliance  on  the  Military  Order  Under  the  Circum- 
stances of  This  Case  Did  Not  Constitute  a  Good-Faith 
Defense  Under  Section  9  of  the  Portal-to-Portal  Act  of 
1947. 

The  application  of  the  good-faith  defense  of  Section  9  of 
the  Portal-to-Portal  Act  to  the  facts  of  the  instant  case  is 
indeed  a  novel  one.  The  court  below  put  it  as  follows. 


—  32  — 

"Perhaps  Congress  in  passing  the  Portal-to-Portal 
Act  did  not  have  its  attention  directed  to  the  situation 
which  developed  in  Hawaii  due  to  power  usurped  and 
exercised  by  the  Army  during  this  period.  But  it  does 
seem  to  me  to  be  within  the  spirit  of  the  legislation 
and  to  present  a  defense  which  in  its  nature  is  even 
stronger  than  the  typical  Section  9  defense"  (R.  48). 

In  other  words,  it  was  not  a  situation  wherein  an  admin- 
istrative agency  issued  a  regulation,  rule,  order,  etc.,  and 
the  employer  relied  thereon  in  good  faith,  but  rather  as  the 
court  stated,  a  situation  wherein  the  employer  was  coerced 
in  spite  of  the  fact  that  he  knew  or  should  have  known  that 
the  military  order  was  contrary  to  the  law.  "The  situation 
was  one  of  military  dictatorship  and  one  did  as  ordered  to 
do"  (R.  45). 

A.  What  constitutes  good  faith? 

The  Portal-to-Portal  Act  itself  does  not  contain  a  defini- 
tion of  "good  faith."  The  absence  of  this  definition  gave( 
a  great  deal  of  concern  to  Congress,  as  exhibited  by  thei 
Congressional  debates.  Senator  McGrath,  in  his  statement 
on  the  Portal-to-Portal  Act,  in  discussing  the  good-faith 
defense,  in  93  Congressional  Record,  Part  II,  p.  2255,  said: 

"The  phrase  'good  faith'  has  been  judicially  defined 
in  numerous  instances.  These  definitions  have  varied 
from  case  to  case.  They  are  almost  as  varied  as  causes 
which  give  rise  to  portal-to-portal  suits.  In  some  deci- 
sions it  has  been  held  to  denote  honesty  of  purpose,  the 
actual  existing  state  of  mind,  without  regard  to  whal 
it  should  be  from  given  standards  of  law  and  reason 
In  others,  however,  it  has  been  defined  as  honesty  oi 
intention,  and  freedom  of  knowledge  of  circumstances 
which  ought  to  put  the  defendant  upon  inquiry.  This 
Bill  gives  not  the  slightest  clue  to  which  of  these,  o] 
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the  infinite  number  of  other  definitions,  it  refers.  Evi- 
dence of  lack  of  good  faith  is  always  difficult  to  secure, 
and  is  of  doubtful  probative  weight,  save  in  the  most 
obvious  situations." 

In  Burke  v.  Mesta  Machine  Co.,  supra,  Judge  Gourley  for 
the  Western  District  of  Pennsylvania  in  a  considered  opin- 
ion concerning  the  good-faith  defense,  said: 

"The  test  of  good  faith  is  an  objective  one,  and  not 
the  actual  state  of  mind  of  the  employer   *    *   *. 

11  'Good  faith'  cannot  be  established  as  a  simple 
fact.  It  is  an  ultimate  fact — a  conclusion  to  be  drawn 
from  all  the  circumstances  *  *  *.  The  defense  of 
'good  faith'  is  intended  to  apply  only  where  an  em- 
ployer innocently  and  to  his  detriment  followed  the 
advice  as  it  was  laid  down  to  him  by  governmental 
agencies  without  notice  that  such  interpretations  were 
claimed  to  be  erroneous  or  invalid."    (Emphasis  ours.) 

In  Cochran  v.  Fox  Chase  Bank,  209  Pa.  34,  58  A.  117,  118, 
the  court  stated: 

"Good  faith  is  defined  to  be  honesty  of  intention 
and  freedom  from  knowledge  of  circumstances  which 
ought  to  put  the  holder  upon  inquiry."  (Emphasis 
ours.) 

In  Siano  v.  Helvering  (D.  C.  N.  J.),  13  F.  Supp.  776,  780, 
and  in  Colket  v.  St.  Louis  Union  Trust  Co.  (C.  C.  A.  8), 

62  F.  (2d)  390,  391,  this  definition  was  arrived  at 

"  'Good  faith'  requires  an  honest  effort  to  ascertain 
the  facts  upon  which  exercise  of  power  must  rest,  and 
an  honest  determination  from  such  ascertained  facts." 

The  Administrator  of  the  Wage  and  Hour  Division  in 
his  interpretation  of  November  18,  1947,  Section  790.15, 
12  F.  R.  7662,  incorporates  the  test  of  a  reasonably  prudent 
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man  acting  under  the  same  or  similar  circumstances  in  hi 
test  of  good  faith.  Whether  there  was  good  faith  relianc 
upon  the  order  of  the  Military  Governor  by  the  appelh 
must  be  determined  in  the  light  of  these  definitions. 

B.  Failure  to  pay  by  appellee  was  not  in  good  faith  ai 
in  reliance  on  orders  of  Military  Governor. 

The  simple,  abbreviated  facts  pertinent  to  whether 
not  the  appellee  omitted  to  pay  overtime  under  the  Fi 
Labor  Standards  Act  in  good-faith  reliance  and  in  coi 
formity  with  the  order  of  the  Military  Governor  are  these 
From  November  14,  1939  to  December  7,  1941,  the  appelh 
employed  workers,  who  were  covered  by  the  Fair  Lab( 
Standards  Act  because  of  the  activities  which  they  p( 
formed,  and  failed  to  pay  them  overtime  compensation 
prescribed  by  the  Act    (R.   114).     Military  orders  wei 
issued  on  December  7,  1941,  and  March  31,   1942,  up( 
which  appellee  claims  it  relied  in  good  faith,  as  a  defens 
for  not  paying  statutory  overtime.    The  appellee  did  wor. 
on  a  cost-plus-a-fixed-fee  basis  (R.  116).    Prior  to  Decern 
ber,  1942,  the  Wage  and  Hour  Administrator  had  rule 
that  cost-plus-a-fixed-fee  contractors  were  covered  by  th 
Fair  Labor  Standards  Act.4 

The  clause  "Nothing  herein  *  *  *"  appeared  only  i. 
General  Orders  No.  91  and  No.  40  (New  Series),  dated  Nt 
vember  1,  1943  (R.  37).  On  and  after  November  10,  194; 
appellee  complied  with  the  requirements  of  the  Fair  Labc 
Standards  Act  (R.  42),  although  the  Military  Governmei 
and  the  orders  issued  by  it  obtained  until  October  24,  194 
when  it  was  terminated  by  Presidential  Proclamation  N 
2627,  9  F.  R.  12831  (R.  36).  There  is  nothing  in  the  re 
ord  on  Motion  for  Summary  Judgment  to  indicate  wheth< 


4  Glowienke    v.    Hawaiian     Dredging    Company,    Northern    District 
Illinois,   Eastern   Division,   January  6,   1948,   14   Labor  Cases,   Paragrai 
64,343,  7  W.  H.  Cases  637. 
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the  employer  made  any  inquiries  of  the  Military  Governor 
or  any  administrative  agency  for  a  ruling  as  to  whether 
or  not  he  should  comply  with  the  Military  orders  or  the 
|Fair  Labor  Standards  Act. 

In  view  of  these  facts,  it  cannot  be  said  that  the  era- 
ployer  in  good  faith  relied  on  and  conformed  with  the 
orders  of  the  Military  Governor. 

From  a  reading  of  the  Statute,  Congressional  Reports 
and  debate,  it  is  apparent  that  Congress  by  the  good- 
faith  defense  sought  to  protect  the  employer,  who  found 
himself  in  this  dilemma:  He  had  inquired  of  an  adminis- 
trative  agency  whether  he  was  bound  by  the  Wage  and 
Hour  Law.  He  was  told  that  he  was  not,  and  subse- 
quently, he  discovered  that  his  employees  were  covered 
by  the  Act.  The  theory  of  the  defense  was  that  if  the 
employer  had  done  whatever  he  could  to  find  out  what 
the  law  was  as  to  him  and  his  employees  in  reference  to 
the  Act,  and  he  was  told  he  was  not  under  the  Act,  he  then 
•had  an  equitable  defense. 

Congressman  Gwynne,  Chairman  of  the  House  Sub- 
Committee  on  the  Portal-to-Portal  Bill,  described  the 
good-faith  defense  on  the  floor  of  the  House  as  follows 
(93  Congressional  Record,  Part  II,  P.  1941,  February  27, 
1947): 

il*  *  *  The  net  result  has  been  that  many  small 
employers  have  gone  to  the  persons  responsible  for 
enforcing  the  law,  have  gotten  rulings,  interpretive 
bulletins,  and  have  relied  on  them,  only  to  find  that 
next  year  the  ruling  has  been  changed  by  the  Adminis- 
trator, or  that  a  Court  decision  has  changed  it. 

"  Regardless  of  his  good  faith,  the  employer  finds 
himself  subject  to  suit,  not  just  for  the  amount  in- 
volved but  for  twice  the  amount  involved,  together 
with  attorneys'  fees  and  costs." 
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And  Congressman  Walter  said,  93  Congressional  Record 
Part  IV,  4390: 

a*  *  *  rp^  (jefense  0f  good  faith  is  intended  to  ap- 
ply only  where  an  employer  innocently  and  to  hi$ 
detriment  followed  the  law  that  was  laid  down  to  hin 
by  governmental  agencies  without  notice  that  sue! 
interpretations  were  claimed  to  be  erroneous  or  in 
valid.  It  is  not  intended  that  this  defense  shall  ap 
ply  where  an  employer  had  knowledge  of  conflicting 
rules  and  chose  to  act  in  accordance  with  the  one  mos' 
favorable  to  him.  *  *  *" 

Congressman  Keating  in  the  Congressional  discussioi 
said: 

"Where  an  employer  has  notice  of  the  invalidity 
of  a  ruling,  or  where  he  has  notice  of  conflicting 
rulings  of  different  departments  of  the  governmeni 
the  good-faith  defense  cannot  be  invoked."  93  Con 
gressional  Record,  Part  IV,  4391. 

And  Congressman  MacKinnon,  a  member  of  the  House 
Labor  Committee,  in  presenting  the  conference  report 
stated  that  an  employer 

"cannot  be  said  to  have  relied  in  good  faith  when  W 
picks  one  of  the  rulings  on  which  to  rely  and,  par 
ticularly,  it  seems  to  me,  under  the  language  of  thi 
bill,  when  he  relies  on  the  ruling  that  is  most  favorable 
to  his,  the  employer's  interest." 

93  Cong.  Record,  Part  IV,  P.  4391,  May  1,  1947. 

The  defense  was  not  intended  to  protect  the  kind  o 
situation  we  have  here,  where  the  employer  for  a  perio< 
of  years  was  violating  the  Act,  and  then  attempted  to  seel 
the  cover  of  an  order  claiming  that  the  body  thereo 
affected  his  employees,  where  the  order  itself  provide< 
that  the  Fair  Labor  Standards  Act  should  supersede  tb 
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>rder,  and  the  employer  knew  or  should  have  known  that 
he  military  order  was  invalid  (R.  45,  48).  With  a  history 
)f  previous  violations,  this  can  only  be  construed  as  a 
•eliance  on  that  part  of  the  order  which  was  "most  favor- 
ible  to  his,  the  employer's  interest."  Of  this  kind  of 
'situation  the  court,  in  Burke  v.  Mesta  Machine  Co.,  supra, 
jiaid : 

"No  one  in  either  House  of  Congress  spoke  with 
reference  to  an  employer  who  sat  back  for  years,  while 
the  Administrator  issued  comprehensive  rulings  and 
interpretations  to  the  effect  that  practices  in  which 
the  employer  was  engaging  were  illegal,  and  then 
seized  upon  an  highly  equivocal  'action'  by  a  Wage 
and  Hour  inspector  to  relieve  him  of  liability.  The 
statute  was  not  couched  in  terms  applicable  to  such  a 
case  and  was  not  intended  to  effect  such  a  result." 

i  Where  a  saving  provision  is  included  in  the  order,  it 
nilitates  even  stronger  against  good  faith  because  here 
vas  knowledge  of  fact,  which  ought  to  put  a  reasonable 
nan  on  further  inquiry.  Failing  to  ask  for  a  ruling,  his 
£ood  faith  should  be  found  wanting. 

! 

See  Bauler  v.  Pressed  Steel  Car  Co.,  81  F.  Supp.  172, 
l76,  wherein  it  was  said: 

"*  *  *  I  think  that  an  employer,  to  come  within 
the  protection  of  an  administrative  approval  or  inter- 
pretation must  have  followed  the  familiar  routine  of 
submitting  a  particular  problem  to  the  head  of  the 
agency  for  a  ruling  or  opinion.  An  opinion  letter  of 
the  head  of  the  agency  or  his  counsel,  ruling  on  the 
question,  interpreting  the  section  of  the  statute  in 
question  in  the  light  of  the  facts  of  the  employer's 
situation  or  approving  the  employer's  interpretation 
of  the  law,  would  come  within  the  meaning  of  this 
section.    I  thing  nothing  less  will  do." 
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Also  Burke  v.  Mesta  Machine  Co.,  supra;  Interpretiv 
Bulletin,  dated  November  18,  1947,  Section  790.15  (c),  and 
(d),  12  F.  R.  7662,  and  generally,  Hoffman  v.  Todd  and 
Brown,  Inc.,  8  W.  H.  Cases  348;  Reid  v.  Day  &  Zimmei 
man,  73  F.  Supp.  892,  affirmed  168  F.  (2d)  356;  Kerew  v 
Emerson  Radio  Corp.,  76  F.  Supp.  197;  Central  Missouri 
Telephone  Co.  v.  Conwell,  76  F.  Supp.  398,  affirmed  in  17Cl 
F.  (2d)  641;  Wolferman,  Inc.,  v.  Gustafson,  169  F.  (2d) 
759. 

The  trial  court  rejected  the  proposition  that  the  "Nothl 
ing  herein  *  *  *"  phrase  found  in  the  general  orders 
made  it  impossible  to  conform  to  and  rely  upon  Militarj! 
orders  in  good  faith.    The  court  said  this  may  be  so,  but 

"It  is,  however,  of  no  significance,  for  as  a  matte} 
of  law,  the  defendant  was  charged  with  this  notic«, 
anyway,  and  actually  as  an  alert  business  entity  mus 
have  known  it  was  not  paying  and  working  its  em 
ployees  as  directed  to  do  by  the  Fair  Labor  Standard, 
Act.  The  important  fact  is  that  the  defendant  pre 
sumably  would  have  complied  with  the  Act  if  it  coul< 
have  and  did  so  as  soon  as  it  could,  but  until  the  Mili 
tary  Orders  allowed,  compliance  was  impossible.' 
(R.  48).  (Emphasis  ours.) 

The  argument  that  the  ' '  Nothing  herein  *  *  * "  phras 
was  of  no  significance  because  the  appellee  was  charge* 
with  notice  as  a  matter  of  law  anyway,  is  not  a  valid  one 
Actually,  in  all  the  good  faith  defense  cases,  the  employe 
was  charged  with  notice  of  the  Fair  Labor  Standards  Acl 
as  a  matter  of  law,  too,  but  it  was  because  they  relie< 
upon  a  ruling  of  an  Administrative  Agency  to  the  contrar; 
and  in  good  faith,  that  the  court  allowed  such  reliance  as  i 
defense.  Here,  there  was  no  basis  for  reliance.  The  fac 
that  the  ' '  Nothing  herein    *     *     *  "  phrase  is  included  i: 
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)rders  91  and  40  (New  Series),  discounts  among  other  rea- 
sons any  good  faith  on  the  part  of  the  employer. 

:  The  statement  by  the  court  below  "that  the  defendant 
presumably  would  have  complied  with  the  Act  if  it  could 
liave,  and  did  so  as  soon  as  it  could,"  is  contrary  to  the 
record.  At  that  point  of  the  proceedings,  of  course,  it  was 
lot  aware  of  the  fact  that  the  appellee  had  violated  the 
aw  during  the  period  when  it  could  have  complied  with 
he  Act,  and,  therefore,  the  court's  statement  that  appellee 
svould  if  it  could  was  not  altogether  correct,  because  it 
i;ould  from  1939  to  1941,  but  did  not.  The  facts  concern- 
ing these  violations  were  not  proved  until  the  final  hear- 
ing. 

!  The  question  of  the  good-faith  reliance  of  the  appellee 
ipon  the  orders  of  the  Military  Governor  is  again  raised 
py  its  course  of  conduct  on  and  after  November  10,  1943. 
ft  was  agreed  that  from  that  date  on  the  appellee  paid  all 
he  appellants  within  the  scope  of  the  Act,  in  accordance 
!vith  the  Act's  provisions  (R.  42).  General  Order  No.  40 
[New  Series)  issued  November  1,  1943,  apparently  was 
relied  upon  by  the  Trial  Court  as  authority  for  compliance 
with  the  Act  after  November  10,  1943  (R.  39),  but  accord- 
ng  to  the  Trial  Court's  opinion,  the  authority  for  com- 
pliance after  November  10,  1943,  was  no  different  from 
he  authority  for  compliance  as  of  April  1,  1942  (Footnote 
i  R.  37). 

It  is  to  be  remembered  that  Military  Government  con- 
tinued until  October  24,  1944  (R.  36),  so  that  it  logically 
Allows  that  if  there  was  compulsion  on  April  1,  1942,  the 
^ame  sort  of  compulsion  continued  until  October  24,  1944. 
ff,  as  of  November  10,  1943,  appellee  was  no  longer 
hreatened  by  the  compulsion  of  the  orders,  because  of  the 
1'Nothing  herein   *   *   *"  clause  in  Order  No.  40    (New 
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Series),  then  it  could  not  have  been  threatened  as  of  1 
April,  1942,  for  the  same  reason.  In  other  words,  there 
couldn't  have  been  good-faith  reliance  up  to  November  10, 
1943,  if  the  same  practice  of  reliance  did  not  continue  fori 
the  life  of  the  Military  Orders.  There  is  an  obvious  in- 
consistency in  the  position  that  the  employer  became  sub- 
ject to  the  orders  of  the  Military  Governor  until  October 
24,  1944,  and  that  during  that  period  was  obliged  undei 
compulsion  to  obey  the  Military  order,  when  after  Novem- 
ber 10,  1943,  it  did  not  comply  with  the  Military  orders, 
although  they  were  in  substantially  the  same  form  as  they 
were  on  March  31,  1942. 

"Good  faith"  cannot  be  realistically  argued  here  be-* 
cause  appellee  did  not  actually  obey  the  Military  order' 
Obedience  to  the  order  would  require  him  to  follow  th( 
provisions  of  the  Fair  Labor  Standards  Act,  and  so,  there' 
fore,  by  seeking  to  come  under  Section  2  (b)  of  Genera; 
Orders  No.  91,  he  actually  violated  that  order.  As  far  ai 
this  employer  was  concerned,  the  "Nothing  herein  *  *  *' 
clause  negated  a  good-faith  following  of  Section  2,  anc 
made  the  balance  of  the  order  non-existent.  For  this  emi 
ployer  there  was  no  threat  of  punishment  held  over  hi* 
head  for  compliance  with  the  Fair  Labor  Standards  AcV 
rather  than  the  order,  but  actually  a  mandate  to  comply 
with  the  Act. 

C.  A  coercive  order  complied  with  on  a  claimed  threat 
of  punishment,  despite  notice  of  violation  of  Fair  Labor 
Standards  Act  is  not  a  good-faith  defense  under  Section  9 

An  employer  is  not  coerced  into  compliance  with  a  mili 
tary  order  by  threat  of  punishment  when  he  knows  o: 
should  know  that  he  is  violating  the  Act  by  such  com 
pliance,  and  he  may  not  plead  such  order  as  a  good  faitl 
defense  under  Section  9  of  the  Portal  Act. 
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Again  we  submit  that  the  rule  of  narrow  construction 
must  be  applied.  The  trial  court  recognized  that  the  order 
was  the  result  of  "power  usurped,"  and  that  it  was  not 
entirely  the  kind  of  defense  that  "Congress  had  indicated 
it  was  willing  to  recognize  and  to  be  within  the  aim  and 
spirit  of  Section  9  of  the  Portal-to-Portal  Act"  (R.  49). 
But,  nevertheless,  the  trial  court  maintained  that  it  pre- 
sented a  ' '  far  stronger  defense. ' '  That  this  is  not  the  kind 
iof  defense  contemplated  by  Congress,  there  can  be  no  ques- 
tion. But  the  trial  court  believed  that  the  employer  had 
no  alternative.  This  is  not  entirely  true.  He  need  not 
'comply. 

In  Duncan  v.  Kahanamoku,  327  U.  S.  304,  90  L.  Ed.  688, 
the  defendants  committed  civilian  offenses,  and  were  tried 
by  a  Military  tribunal.  The  order  of  the  Governor  had 
suspended  the  privilege  of  the  Writ  of  Habeas  Corpus 
i(327  U.  S.  348),  but  nevertheless,  the  defendants  challenged 
the  power  of  the  Military  Tribunals  by  petition  for  writs 
bf  habeas  corpus  filed  in  the  District  Court  of  Hawaii. 
The  District  Court  held  that  the  Military  tribunals  had  no 
such  power  and  ordered  that  the  men  be  set  free.  This 
'court  reversed  and  ordered  the  petitioners  returned  to 
prison,  146  F.  (2d)  576.  The  United  States  Supreme  Court 
reversed,  and  sustained  the  District  Court.  Here  was  an 
individual  who  was  given  relief  by  the  courts  from  mili- 
tary edict.  Similarly,  the  appellee  here  did  not  have  to 
icomply  with  the  military  orders,  and  if,  perchance,  convic- 
tion by  the  military  did  occur,  appellee  would  have  had  the 
same  recourse  as  Duncan  and  could  nevertheless  resort 
to  the  courts. 

As  has  been  indicated  from  an  analysis  of  the  record, 
the  employer's  "good  faith"  is  far  from  the  simple  asser- 
tion purportedly  presented  by  its  affidavits  on  Motion  for 
iSummary  Judgment.    The  lack  of  a  clear-cut  directive  in 
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the  order  relied  upon  by  the  employer,  the  failure  to  com- 
ply with  the  Act  prior  to  the  promulgation  of  the  military 
orders,  the  failure  to  ask  for  a  ruling  on  how  the  order 
affects  the  employees,  the  subsequent  compliance  in  face 
of  the  military  orders,  all  indicate  that  the  appellee  was 
trying  to  seek  out  the  most  favorable  terms  that  it  could 
interpret  for  itself.  These  matters  are  a  far  cry  from  thei 
good-faith  defense,  as  contemplated  by  Congress,  and  the 
conduct  of  this  employer  should  not  be  permitted  to  thwart 
the  remedial  purposes  of  the  Fair  Labor  Standards  Act. 

IV. 

The  Order  of  the  Military  Governor  Was  Not  a  Regulatioi 
Order,   Ruling,  Approval,   or  Interpretation  of  Ai 
Agency  of  the  United  States  Within  the  Meaning 
Section  9  of  the  Portal-to-Portal  Act. 

On  analysis  of  the  statutory  language  of  Section  9, 
will  be  seen  that  the  order  relied  upon  by  the  appellee 
does  not  come  within  that  class  of  administrative  regula- 
tions, orders,  rulings,  approvals  or  interpretations,  nor  isi 
it  an  order  of  any  agency  of  the  United  States,  as  con- 
templated by  Congress. 

A.  The  order  is  not  an  administrative  one. 

The  order  issued  by  the  Military  Government  is  not  ad- 
ministrative in  nature,  but  rather  is  executive  in  nature. 
There  is  no  question  of  any  ministerial  functions  per- 
formed by  the  Military  Governor  in  the  order.  The  order 
itself  establishes  the  law  and  is  substantive.  It  sets  forth 
what  rates  of  pay  shall  be  paid,  the  hours  to  be  worked, 
when  overtime  shall  be  paid,  and  the  control  of  the  labor 
force.  There  is  not  present  here  a  regulation  ancillary  to 
an  executive  order  or  statute,  nor  is  there  a  ruling,  ap- 
proval, or  interpretation  pursuant  to  such  executive  order 
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or  statute.  The  case  of  Jackson  v.  Northwest  Airlines, 
Inc.,  76  F.  Supp.  121,  points  out  the  distinction  between 
executive  and  administrative  capacity.  There  the  defend- 
ant entered  into  a  contract  with  the  United  States  to 
modify  bombers.  The  contract  was  executed  for  the  gov- 
ernment by  a  contracting  officer  of  the  Army  Air  Corps. 
The  court  said, 

1 '  Thus,  in  that  transaction,  the  Army  Air  Corps  was 
not  acting  as  an  administrative  agency.  It  was  acting 
as  a  part  of  the  executive  branch  of  the  government 
and  in  an  executive,  not  in  an  administrative  agency 
capacity"  (p.  129). 

The  defendant  there  wrote  to  the  Air  Corps  inquiring 
as  to  reimbursement  in  the  event  the  "Wage  and  Hour  Act 
applied  to  its  employees,  and  what  the  United  States  con- 
templated under  the  contract  with  respect  to  it.  The  court 
continued, 

''That  the  Air  Corps  gave  the  reimbursement  guar- 
anty and  the  instructions  to  defendant  in  its  executive 
capacity  as  the  United  States  and  not  as  an  adminis- 
trative agency  of  the  United  States,  follows  from  the 
fact  that  it  acted  for  the  government  in  making  the 
contract  and  also  in  assuming  to  bind  the  government 
to  guaranties  made  under  it  or  as  a  result  of  it"  (p. 
129). 

The  military  government  by  its  executive  decree  usurped 
a  legislative  function.  It  substituted  its  edicts  for  that 
which  was  the  expression  of  Congress,  the  representatives 
of  the  people.  The  words  "administrative  regulation, 
|etc,"  should  be  construed  by  the  principle  of  ejusdem 
| generis,  denoting  words  in  a  series  of  the  same  kind 
(Bauler  v.  Pressed  Steel  Car  Co.,  supra).  Applying  this 
^principle  to  the  military  order  in  question,  it  will  readily 
be  seen  that  the  military  order  does  not  embody  in  it  the 
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characteristic  which  is  common  to  all  the  other  words  in 
the  series,  namely,  that  it  be  a  ruling,  or  interpretation  of 
a  law  or  order  as  applied  to  a  particular  situation.  The 
military  order,  having  no  meaning  in  common  with  the 
other  terms  in  the  series,  should  not  be  clothed  with  an 
administrative  cloak,  nor  should  it  be  held  to  be  the  kind 
of  order  meant  by  Congress  as  a  basis  for  a  valid  defense. 

B.  The  order  was  not  that  of  an  agency  of  the  United 
States. 

The  term  "agency"  is  not  denned  in  the  Portal-to-Portal 
Act.  The  Courts,  however,  have  interpreted  this  term,  as 
has  the  Wage  and  Hour  Administrator.  The  Adminis- 
trator's interpretation  appears  in  Section  790.19  of  his  Bui-, 
letin  of  November  18,  1947,  at  12  F.  R.  7665.  This  discus- 
sion was  embodied  in  the  opinion  of  the  court  in  Jackson 
v.  Northwest  Airlines,  Inc.,  176  F.  Supp.  121,  127. 

The  Administrator  relies  for  his  definition  of  the  teraii 
"agency"  on  Section  10,  wherein  the  Act 

"expressly  limits  the  meaning  of  the  term  to  the  offi-i 
cial  or  officials  actually  vested  with  final  authority; 
under  the  statutes  involved.  Similarly,  the  definitions 
of  'agency'  in  other  federal  statutes  indicate  that  the 
term  has  customarily  been  restricted  in  its  usage  by 
Congress  to  the  persons  vested  under  the  statutes  with 
the  power  to  act  for  the  government — those  who  ac- 
tually have  the  power  to  act  as  (rather  than  merely 
for)  the  highest  administrative  authority  of  the  gov- 
ernment establishment"  (12  F.  R.  7665). 

Applying  this  definition  to  the  facts  of  the  instant  case, 
it  is  submitted  that  the  Military  Governor  of  Hawaii  was 
not  the  agency  of  the  United  States.  Such  agency  was  the 
United  States  Army,  as  represented  by  the  Chief  of  Staff, 
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who  is  authorized  to  speak  as  the  Army  rather  than  for  it. 
"While  a  subordinate  officer  in  the  Army  may  issue  orders, 
such  an  order  would  not  be  one  in  the  same  category  as  an 
administrative  order,  as  contemplated  by  the  Portal-to- 
Portal  Act. 

■  In  referring  to  agency  the  court  in  the  Bnrke  case,  supra, 
said  (p.  609) : 

' '  The  words  of  Section  9  further  strengthen  the  con- 
clusion drawn  from  the  reports  and  debates  that  Con- 
gress was  referring  to  rulings  by  authorized  and  re- 
sponsible officials  of  the  federal  agencies,  which  could 
be  termed  rulings  of  the  agency." 

Bauler  v.  Pressed  Steel  Car  Co.,  supra. 

The  following  colloquy  on  the  floor  of  Congress  cor- 
roborates that  a  ruling  of  an  agency  would  have  to  be  one 
that  was  authoritative: 

"Mr.  Celler:  Does  the  gentleman  think  it  fair  to 
have  the  employer  rely  upon  the  administrative  rul- 
ing or  interpretation  of  law  by  anyone  say,  of  the  lesser 
echelons  of  the  Wage  and  Hour  Division,  some  insig- 
nificant servant  or  employee? 

"Mr.  Walter:  But  the  record  discloses  that  the  rul- 
ings are  made  by  the  Administrator — and  this  is  Mr. 
Walling 's  testimony — the  rulings  are  either  made  by 
him  or  made  by  somebody  to  whom  he  had  delegated 
the  authority  to  make  the  rulings.  I  cannot  imagine 
the  important  queries  we  have  in  mind  ever  reaching 
the  desk  of  anyone  without  the  authority  to  act 
thereon."  93  Congressional  Record,  Part  II,  p.  1496, 
Feb.  27,  1947.   (Emphasis  ours.) 

The  rule  that  designated  procedure  be  followed  in  order 
to  constitute  "agency"  action  requires  that  only  action  by 
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top  agency  officials  be  treated  as  agency  action,  because 
agencies  with  no  authority  to  determine  the  coverage  under  i 
the  Fair  Labor  Standards  Act  have  no  procedural  avenue  i 
for  the  resolution  of  such  an  issue,  and  so  only  the  top 
agency  officials  can  speak  authoritatively. 

The  trial  court  stated  that  the  term  "agency  of  the 
United  States"  was  intended  to  have  a  wide  scope,  and 
relied  upon  29  U.  S.  C.,  Par.  251  (a)  (9),  as  its  authority. 
This  section  reads: 

' '  The  cost  to  the  government  of  goods  and  services 
heretofore  and  hereafter  purchased  by  its  various 
departments  and  agencies  would  be  unreasonably  in- 
creased and  the  public  treasury  would  be  seriously 
affected  by  consequent  increased  cost  of  war  con- 
tracts;  *    *    *."     (Emphasis  ours.) 

Insofar  as  Finding  9  distinguishes  between  departments 
and  agencies,  it  is  difficult  to  perceive  how  the  court  could  i 
logically  state  that  the  term  "agency"  in  Section  9  was 
broad  enough  to  cover  the  term  ' '  department ' ',  specifically 
the  War  Department.  Further,  the  "wide  scope"  theory 
is  inconsistent  with  the  rules  of  construction,  as  hereinbe- 
fore indicated. 

The  courts  have  also  relied  upon  other  statutory  defini- 
tions for  the  term  "agency"  as  a  guide  for  what  the  term 
meant  in  the  Portal-to-Portal  Act.  The  Wage  and  Hour 
Administrator  in  his  November  18,  1947,  Bulletin,  Section 
790.19,  referred  to  definitions  in  other  federal  statutes  too, 
including  the  Federal  Register  Act,  44  U.  S.  C,  Par.  304; 
Federal  Reports  Act,  5  U.  S.  C,  Par.  139;  and  Administra- 
tive Procedures  Act,  5  U.  S.  C,  Par.  1001.  And  the  fol- 
lowing cases  mention  them:  Rogers  Cartage  Co.  v.  Reyn- 
olds, 166  F.  (2d)  317,  320;  Burke  v.  Mesta  Machine  Co., 
supra,  and  Jackson  v.  Northwest  Airlines,  Inc.,  76  F.  Supp. 
121, 127. 
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The  Administrative  Procedures  Act  was  in  force  at  the 
time  of  the  drafting  of  the  Portal-to-Portal  Act.  Its  pur- 
pose was  to  achieve  reasonable  uniformity  and  fairness  in 
administrative  procedures.  It  provided  the  following  def- 
inition of  "agency"  [Subsection  (a)]: 

"  'Agency'  means  each  authority  (whether  or  not 
within  or  subject  to  review  by  another  agency)  of  the 
Government  of  the  United  States  other  than  Congress, 
the  courts,  or  the  Governments  of  the  possessions,  ter- 
ritories, or  the  District  of  Columbia.  Nothing  in  this 
chapter  shall  be  construed  to  repeal  delegations  of  au- 
thority as  provided  by  law.  Except  as  to  the  require- 
ments of  Section  1002  of  this  Title,  there  shall  be  ex- 
cluded from  the  operation  of  this  chapter: 

(1)  agencies  composed  of  representatives  of  the  par- 
ties or  of  representatives  of  the  organizations  of  the 
parties  to  the  disputes  determined  by  them; 

(2)  courts-martial  and  military  commissions; 

(3)  military  or  naval  authority  exercised  in  the  field 
in  time  of  war  or  in  occupied  territory,  or 

(4)  functions  which  by  law  expire  on  the  termina- 
tion of  present  hostilities,  within  any  fixed  period 
thereafter,  or  before  July  1,  1947    .    .    ." 

The  Governor  of  Hawaii,  under  Section  67  of  the  Hawai- 
ian Organic  Act,  31  Stat.  153,  c.  339,  48  U.  S,  C,  Par.  532, 

was  authorized  to  call  upon  the  Commanders  of  the  Mili- 
tary and  Naval  Forces  of  the  United  States,  and  to  place 
the  territory  under  Martial  Law.  This  he  did.  Appellants 
submit  that  the  Military  Government  was  the  alter  ego  of 
|the  regularly  established  Territorial  Government,  rather 
"han  an  agency  of  the  Federal  Government,  and  since  the 
Government  of  the  Territory  is  excluded  from  the  defini- 
tion of  " agency",  the  Military  counter-part  thereof  would 
ilso  be  excluded. 
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This  argument  was  rejected  by  the  court  below,  the 
court  saying  that 

"The  Army  with  the  emergency  as  the  lever,  per- 
suaded the  Governor  of  the  Territory  to  declare 
Martial  Law  and  to  give  to  it  powers,  *  *  *  and  there- 
after it  enlarged  the  unlawful  grant  and  set  up  an 
independent  government,  which  all  *  *  *  were  obliged 
to  obey"   (R.  49-50). 

Assuming  that  the  Military  Government  were  not  the 
alter  ego   of  the  Territorial  Government,  then  surely  it  i 
would  come  under  Exception  (3)  or  (4)  of  the  definition 
of  "agency"  under  the  Administrative  Procedures  Act. 

The  court  below  claimed  that  the  Army  in  Hawaii  was 
not  "in  the  field"  or  "in  occupied  territory".  But  the 
record  in  the  case  of  Duncan  v.  Kahanamoku,  supra,  indi-i 
cates  differently.  See  90  L.  Ed.  711,  Testimony  of  Lt.l 
General  Robert  C.  Richardson,  Jr.,  U.  S.  A.,  Commanding 
General  of  the  Central  Pacific  Area. 

"*  *  *  Q.  You  would  not  call  Hawaii  a  combat 
zone! 

"A.  Yes  I  would.  *  *  *" 

So  that  under  three  aspects  of  the  Administrative  Pro- 
cedures Act,  the  Military  Government  was  not  an  agency 
of  the  United  States. 

Since  the  Military  order  was  not  an  administrative  one 
and  the  Military  Governor  was  not  actually  vested  wit' 
final  authority  to  speak  as  the  War  Department,  an( 
further,  since  the  Military  order  was  not  that  of  an  agenc] 
within  the  usual  statutory  definition,  it  appears  that  th( 
statutory  requirements  of  an  administrative  ruling  by  ai 
agency  of  the  United  States  have  not  been  met. 
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V. 


Section  9  of  the  Portal-To-Portal  Act  of  1947  is  Un- 
constitutional Because  it  Violates  the  Fifth  Amend- 
ment of  the  United  States  Constitution. 

When  Congress  passed  the  Fair  Labor  Standards  Act 
in  1938,  it  conferred  certain  rights  on  working  men  and 
imposed  certain  obligations  on  employers.  Subsequent  to 
the  enactment  of  this  law  the  courts  interpreted  it  and 
these  interpretations  were  automatically  read  into  the 
law.  Both,  before  and  after  such  interpretations,  judg- 
ments were  entered  and  satisfied,  and  settlements  of  claims 
were  made.  Congress  then  enacted  the  Portal-to-Portal 
[Act  and  redefined  rights  and  duties  of  employees  and 
employers  so  as  to  take  away  certain  of  the  established 
rights  and  purported  to  make  that  definition  applicable 
ito  claims  and  lawsuits  already  in  existence.  Whether 
Congress  can  do  so,  depends  of  course  on  the  nature  of 
the  right  that  has  been  established. 

The  Claims  of  the  Appellants  Were  in  Existence  Before 

Passage  of  the  Portal-to-Portal  Act  and  Are  Vested 

Rights  Which  May  Not  Be  Divested  by 

Retroactive  Legislation. 

The  rights  of  the  Fair  Labor  Standards  Act  became 
nested  in  the  worker  immediately  as  he  put  in  his  time. 
The  employee  did  everything  that  was  required  of  him  to 
be  done  and  performed  his  part  of  the  bargain.  All  that 
remained  was  that  the  employer  pay  according  to  the 
terms  of  the  Statute.  This  the  employer  failed  to  do,  and 
:he  lawsuit  is  for  money  earned  and  due.  Subsequent  to 
!he  performance  of  the  work,  the  law  was  enacted  which 
fought  to  establish  that  good  faith  reliance  on  an  ad- 
ministrative ruling,  etc.  would  wipe  out  the  claim  of  the 
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plaintiff  where  he  had  already  performed  work  in  reliance 
on  the  Fair  Labor  Standards  Act.  The  Supreme  Court  oi 
the  United  States  has  declared  as  follows  on  the  proposi- 
tion: 

1 '  When  a  right  has  arisen  upon  a  contract  or  a  trans 
action  in  the  nature  of  a  contract  authorized  by  statute 
and  has  been  so  far  perfected  that  nothing  remains  tci 
be  done  by  the  party  asserting  it,  the  repeal  of  th( 
Statute  does  not  affect  it  or  an  action  for  its  enforce* 
ment.  It  has  become  a  vested  right  which  stands  ini 
dependent  of  the  Statute."  Pacific  M.  S.  S.  Company 
v.  Joliffe,  2  Wall.  (U.  S.)  450,  457,  17  L.  Ed.  805 
(Emphasis  ours.) 

In  Overnight  Transportation  Company  v.  Missell,  31i 

U.  S.  572,  it  was  said  that  workers  are  assured  additiona 
pay  to  compensate  them  for  the  period  of  a  work  weel^ 
beyond    the    hours    fixed    in    the    Act;    the    wages    wer 
specified  in  the  Statute  and  could  not  be  changed  by  cor 
tract.    It  was  the  contract  that  had  to  be  changed. 

And  in  Brooklyn  Savings  Bank  v.  O'Neill,  supra,  thl 
court  said  that  these  were  statutory  rights  which  could  no 
be  waived. 

In  Reid  v.  Solar  Corp.,  69  F.  Supp.  626  (1946),  we  fim 
this  language  in  the  opinion: 

"An  employee's  claim  for  overtime  compensatio 
and  liquidated  damages  under  the  Fair  Labor  Stan( 
ards  Act  obviously  constitutes  property  of  which 
employee  may  not  be  deprived  without  due  proces 
of  law." 

The  rights  with  which  we  are  here  concerned  therefoi 
are  not  mere  expectations  of  future  benefit,  but  righl 
which  arose  and  became  vested  immediately  upon  the  en 
ployer's  failure  to   make   wage  payments   in   accordanc 


—  51  — 

nth.  the  then  statute.  To  hold  otherwise  would  be  to  offer 
plum  to  him  who  violates  the  letter  and  spirit  of  the 
xisting  law  and  can  hold  out  in  the  payment  of  his  just 
^ebts  until  the  law  is  changed.  As  a  corollary,  if  such 
legislation  which  seeks  to  affect  vested  rights  retroactively 
s  upheld,  it  would  penalize  the  employer  who  sought  to 
jomply  with  the  law  and  pay  his  just  debts. 

To  deprive  the  employees  of  these  rights,  pursuant  to 
lie  Portal-to-Portal  Act,  is  in  violation  of  the  Fifth 
jnendment  to  the  United  States  Constitution,  in  that  it 
fould  deprive  appellants  of  their  vested  rights  without 
ue  process  of  law. 

VI. 

Fork  Performed  by  the  Appellants  Prior  to  December  7, 
1941,  Was  Covered  by  the  Fair  Labor  Standards  Act. 

Pursuant  to  a  stipulation  (R.  69),  the  work  performed 
y  the  appellants  during  the  period  prior  to  December  7, 
941,  was  divided  into  three  categories:  work  done  for  (1) 
lie  federal  government,  (2)  territorial  government,  (3) 
rivate  industry.  The  trial  court  held  (R.  79)  that  the 
rork  performed  for  the  federal  government,  with  one  ex- 
eption,  was  not  within  the  scope  of  the  Fair  Labor  Stand- 
rds  Act  for  the  reason  that  (1)  it  was  work  for  the  gov- 
rnment  upon  a  military  reservation,  and  therefore,  was 
lot  "commerce"  or  "production  of  goods  for  commerce"; 
2)  it  was,  with  certain  exceptions,  all  new  construction. 

:  As  to  the  first  point,  it  has  been  held  that  cost-plus- 
xed-fee-contractors  with  the  government  engaged  in  war 
Production  are  not  agents  of  the  government  and  do  not 
hare  the  government's  sovereign  immunities.  Alabama 
.  King  and  Boozer,  314  U.  S.  1;  Curry  v.  United  States, 
14  U.  S.  14. 
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The  production  for  interstate  commerce  by  or  for  the 
government  is  production  for  commerce  within  the  mean- 
ing of  the  Act.  Umthum  v.  Day  and  Zimmerman,  235  la. 
293,  16  N.  W.  (2d)  258;  Timberlake  v.  Day  and  Zimmer- 
man, 49  F.  Supp.  28.    In  Bell  v.  Porter,  159  F.  (2d)  117, 

certiorari  denied,  330  U.  S.  813,  the  court  said: 

i 
"The  constitution  confers  upon  Congress  the  power 

to  regulate  commerce  among  the  several  states.    This 

power  to  regulate  commerce  is  not  confined  to  com-. 

mercial    or    business    transactions.     From    an    early, 

date,   such   commerce   has  been  held  to   include   the 

transportation  of  persons  and  property  no  less  than 

the    purchase,    sale,    and    exchange    of    commodities.. 

United  States  v.  Hill,  248  U.  S.  420,  423,  and  goods: 

may  move  in  commerce  though  they  never  enter  the 

field  of  commercial  competition." 

McLaughlin  v.  Todd  &  Brown,  Inc.,  7  W.  H.  Cases  1014 
Bauler  v.  Pressed  Steel  Car  Co.,  81  F.  Supp.  172,  175. 

As  to  the  matter  of  new  construction,  it  has  been  held 
that  new  construction  of  an  instrumentality  of  commerce 
does  constitute  commerce  within  the  meaning  of  the  Act 
See  Ritch  v.  Puget  Sound  Bridge  and  Dredging  Co.  (CCA 
9),  156  F.  (2d)  334.  Those  projects  which  would  be  cov- 
ered by  the  Fair  Labor  Standards  Act  under  the  ruling  oi 
the  Ritch  case,  supra,  would  be  (1)  additions  to  the  bat 
tery  charging  distribution  system,  Pearl  Harbor  Subma 
rine  Base,  (2)  servicing  landing  mat  at  Ewa,  mooring 
mast  area  at  Pearl  Harbor,  radio  shelters  (since  radio  fa 
cilities  even  aboard  naval  vessels  transmit  commercia 
messages  on  occasion  and  are  in  interstate  commerce). 

Under  work  done  for  the  territorial  government,  the  ne^ 
territorial  wharf  at  Port  Allen,  Kauai,  would  come  undei 
the  Fair  Labor  Standards  Act  under  the  theory  of  th( 
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Hitch  case,  supra,  and  Walling  v.  Patton  Tully  Transporta- 
;ion  Co.,  134  F.  (2d)  945. 

I  Pertaining  to  the  projects  for  private  industry,  appel- 
ants  submit  that  the  building  of  the  new  wharf  for  the 
!nter-Island  Steam  Navigation  Co.  is  covered  by  the  Act. 
Such  a  wharf  would  be  an  instrumentality  of  commerce 
ind  would  be  covered  under  the  theory  of  Walling  v.  Mc- 
>ady  Construction  Co.,  156  F.  (2d)  932;  Overstreet  v. 
tforth  Shore  Corp.,  318  U.  S.  125;  and  Pedersen  v.  Fitz- 
gerald Co.,  318  U.  S.  740.  The  erection  of  a  new  pier  and 
i;hed,  Pier  29  for  the  Inter-Island  Steam  Navigation  Co.  at 
)ahu  (R.  83),  would  be  covered  under  the  Act  for  the  same 
•easons.  The  same  would  apply  to  new  sub-stations  at 
lickam  Field  for  Mutual  Telephone  Co.  Digging  and 
illing  trenches  for  Hawaiian  Electric  Co.,  Ltd.,  and  for  the 
lonolulu  Gas  Company  would  also  be  covered  under  the 
[Vet  for  the  same  reason,  insofar  as  the  electric  power  and 
?as  would  be  used  to  produce  goods  for  commerce.  These 
acilities  substantially  are  projects  upon  which  neither  the 
courts  nor  the  Administrator  have  been  too  clear  as  to 
:overage.  The  opinion  of  this  court  is  therefore  sought  to 
:larify  the  doubts  in  reference  to  these  projects  and  to  de- 
ermine  whether  or  not  the  Act  is  applicable  to  these 
jictivities. 

CONCLUSION. 

;  Appeal  has  been  taken  to  this  court  because  there  has 
)een  presented  to  the  courts  a  novel  kind  of  "ruling"  by 
he  Military  Governor  as  a  defense  under  Section  9  of  the 
?ortal-to-Portal  Act  of  1947.  In  none  of  the  cases  coming 
before  the  courts,  which  have  arisen  in  continental  United 
States,  could  a  situation,  which  is  unique  to  Hawaii,  occur, 
irhere  is  no  question  but  that  the  situation  described  in 
he  record,  which  was  prevalent  in  the  Hawaiian  Islands 
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during  the  war  years  from  Pearl  Harbor  Day  on,  was  not 
within  the  Congressional  contemplation  when  the  Portal 
law  was  created.  The  lower  court,  in  applying  the  good- 
faith  defense  to  the  instant  case,  makes  that  defense  far 
reaching,  and  extends  the  Congressional  intent  beyond  that 
contemplated. 

Appellants  submit  that  if  this  kind  of  interpretation  is 
permitted  to  stand,  it  would  mean  that  during  time  of  war 
civil  laws  enacted  for  the  benefit  of  the  people  could  be 
wiped  out  by  the  pretext  of  a  doubtful  military  order,  the 
result  of  the  judgment  of  one  Military  General. 

Not  only  would  such  a  decision  adversely  affect  the 
claims  of  employees  in  the  instant  case,  but  those  of  all 
other  employees  who  have  filed  similar  claims  for  work 
performed  on  the  Islands  during  the  period  of  Martial 
Law. 

The  Fair  Labor  Standards  Act,  when  it  was  enacted  in 
1938,  was  hailed  throughout  the  length  and  breadth  of  the 
land  as  an  emancipation  of  the  working  man  and  an  eleva- 
tion of  his  standard  of  living.  To  give  the  broad  construe^ 
tion  to  the  order,  which  has  been  held  here  applicable, 
would  be  to  defeat  completely  the  remedial  purposes  of  the 
Fair  Labor  Standards  Act,  and  render  all  the  good  work 
it  has  done  in  the  intervening  years  a  nullity.  What  the 
decision  of  the  lower  court  does  is  to  sanction  a  device  for 
employers  to  avoid  the  intent  of  Congress. 
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Until  the  Congressional  policy,  as  established  by 
Fair  Labor  Standards  Act  or  the  Portal-to-Portal  Act,  it 
changed  its  intention  should  be  respected,  and  the  require 
ments  of  the  Fair  Labor  Standards  Act  remain  the  con 
trolling  law,  otherwise  we  have  the  situation  described  ii 
the  Kahanamoku  case  of  substituting  a  government  by  mer 
for  a  government  by  law. 
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It  is  respectfully  submitted  for  all  the  reasons  stated 
herein  that  those  parts  of  the  judgment,  from  which  appeal 
has  been  taken,  are  erroneous  and  should  be  reversed  with 
■costs  to  the  appellants. 

Respectfully  submitted, 

SAMUEL  LANDAU, 

Attorney  for  Appellants. 

ALFRED  G.  GOLDBERG  and 
SAUL  COOPER, 

Of  the  Firm  of 
PAD  WAY,  GOLDBERG  &  PREVIANT, 
Of  Counsel  for  Appellants. 
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APPENDIX  A. 


This  colloquy  between  Senators  Cooper,  of  Kentucky, 
|a  member  of  the  Senate  Sub-Committee  and  of  the  Con- 
ference Committee,  Donnell  of  Missouri,  Chairman  of  the 
Senate  Sub-Committee,  considering  the  bill,  and  Ferguson 
of  Michigan  ensued  in  response  to  the  following  problem, 
(the  Northwest  Airlines  case)  presented  by  Senator  Thye 
)f  Minnesota :  An  employer  under  the  rulings  of  the  Wage 
and  Hour  Administrator  believed  himself  to  be  subject 
:o  the  Wage  and  Hour  Act.  Then  an  official  of  the  Railway 
Labor  Board  ruled  that  the  employer  was  not  subject  to 
;he  Wage  and  Hour  Act.  The  employer  acted  in  accord- 
ance with  the  latter  ruling.  In  fact,  the  employer,  secured 
indemnification  on  his  government  contract  against  an 
adverse  judgment  by  the  court.  Is  the  defense  available 
;o  the  employer? 

93  Congressional  Record  4451,  4452,  May  2,  1947. 
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Mr.  Cooper:  It  is  my  personal  opinion  that  a  court 
should  interpret  this  section  strictly.  The  burden  of 
proof  is  placed  upon  the  employer.  I  believe  that  the 
courts  should  require  proof  of  reliance  and  proof  of  good 
?aith.  It  is  my  opinion  that  in  the  case  which  the  Senator 
|has  stated  that  is  an  arguable  question.  Personally,  I 
think  that  if  two  situations  were  presented  to  an  em- 
ployer as  they  have  been  stated  in  the  Senator's  question, 
where  it  was  possible  for  an  employer  to  rely  upon  the 
ruling  of  one  agency  or  upon  the  ruling  of  another 
iagency,  the  question  would  of  course  arise  as  to  whether 
jtie  had  a  right  to  rely  upon  a  ruling  of  the  Railway 
Labor  Board. 

"Secondly,  the  Senator  has  stated  that  in  this  instance 
ithe  employer  did  rely  upon  the  ruling  of  the  Railway 
Labor   Board   and,    as   I   believe,    asked   indemnification 
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from  the  Treasury.  So  it  seems  to  me  that  the  question 
could  properly  be  considered  as  to  whether  it  was  a  good 
faith  reliance  or  whether  the  employer  was  simply  choos- 
ing a  course  which  was  most  favorable  to  him. 

"As  the  senior  Senator  from  Missouri  (Donnell)  said 
yesterday,  and  which  I  must  repeat,  in  every  case  it  is 
a  question  of  fact  for  the  determination  of  the  court.  It 
is  my  opinion  that  it  should  be  interpreted  strictly  and 
that  in  a  case  where  an  employer  chose  a  course  which  was 
to  his  own  advantage  it  would  be  a  question  as  to 
whether  he  acted  in  good  faith." 

"Mr.  Donnell:  *  *  *  It  seems  to  me  that  it  is  a  question 
of  fact,  under  all  the  circumstances,  a  question  to  be  de- 
cided by  the  court  first,  whether  or  not  the  employer  has 
sustained  the  burden  of  proof  by  showing  that  he  acted 
in  good  faith  and  in  conformity  with  or  in  reliance  on  an 
administrative  regulation,  ruling,  order,  or  interpretation. 
All  the  facts  in  the  particular  case  must  be  taken  into  con- 
sideration. 


"It  seems  to  me  that  when  the  question  is  presented 
to  the  court,  as  the  distinguished  senator  from  Kentucky; 
has  so  well  stated,  the  court  will  have  before  it  the  fact 
that  the  burden  of  proof  rests  upon  the  employer;  second,' 
that  every  fact  within  the  cognizance  of  the  court,  the 
evidence  in  the  case,  must  be  taken  into  consideration. 
Even  the  demeanor  of  the  witnesses  will  be  required  toi 
be  taken  into  consideration  in  the  matter;  third,  that 
the  court  in  determining  whether  or  not  the  employer  was 
or  should  be  considered  to  have  been  protected  by  the 
provisions  of  Section  9  which  was  approved  yesterday, 
must  find,  1st,  that  the  employer  has  pleaded,  and,  second, 
that  he  has  proved  that  the  act  or  omission  complained 
of  was  in  good  faith,  in  conformity  with  and  in  reliance 
on  the  ruling  of  the  Railway  Labor  Board  official  to 
whom  the  Senator  has  referred. 


—  59  — 

"I  do  not  think  it  is  possible  or  advisable  to  attempt 
to  say  here  that  judgment  should  be  rendered  for  the 
defendant.  It  is  a  question  of  fact  to  be  determined  by 
the  court  under  all  the  facts  of  the  case." 

"Ferguson:    *   *    *    is  not  the   question   of  fact   to   be 

i  determined  by  a  judicial  body?  If  it  were  before  a  jury 
it  would  be  submitted  to  the  jury  on  a  charge  by  the 

;  court  concerning  the  doctrine  of  good  faith,  and  if  the 
jury  found  that  the  facts  came  within  the  rule  of  laws 
laid  down  it  could  determine  that  the  party  acted  in  good 
faith  or  not,  as  it  might  desire.    It  is  one  of  those  indefi- 

I  nite  things  about  which  it  is  always  difficult  to  legislate. 
It  is  like  the  law  on  the  question  of  negligence.  In  the 
law  of  negligence  it  has  been  impossible  to  lay  down  a 
specific  and  certain  definition  of  negligence,  so  the  law 
allows  the  question  of  fact  to  be  presented  as  to  whether 
what  was  done  was  what  an  ordinary  prudent  person 
would  do  under  the  same  or  similar  circumstances.     So 

;  we  have  here  the  question,  Did  he  act  in  good  faith  relying 
upon  the  order,  or  did  he  act  in  bad  faith  and  so  use  the 
order  that  he  might  benefit  by  it?  If  he  did  the  jury 
or  the  court  would  naturally  decide  against  him.  Is  not 
that  correct?" 
"Mr.  Donnell:  Yes." 
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OPINION  BELOW. 

The  opinion  of  the  District  Court  on  the  motion  for 
I  partial  summary  judgment  is  reported  in  75  F.  Supp. 
;  553,  and  is  found  in  the  record  on  pages  35-66;  the 
!  opinion  on  the  coverage  of  the  Fair  Labor  Standards 

Act  is  unreported  and  appears  in  the  record  on  pages 

76-86. 


JURISDICTION. 

The  jurisdiction  of  the  United  States  District  Coi 
for  the  Territory  of  Hawaii  is  founded  upon  Sectioi 
86  of  the  Hawaiian  Organic  Act,  Act  of  April  30,  190( 
c.  339  as  amended,  48  U.S.C.  Section  642;  and  upoi 
paragraph  24  of  the  Judicial  Code,  28  U.S.C.  Sec. 
41  (8). 

The  jurisdiction  of  this  Court  rests  upon  Title  2* 
United  States  Code,  Section  1291,  and  upon  Section  86  i 
of  the  Hawaiian  Organic  Act,  Act  of  April  30,  1900,  , 
c.  339  as  amended,  48  U.S.C.  642. 


PROCEEDINGS  BELOW. 

This  is  an  action  brought  by  employees  against 
their  employer  for  overtime  pay  and  liquidated  dam- 
ages imder  the  Fair  Labor  Standards  Act  of  1938.1 
The  complaint  was  filed  on  November  14,  1945,  and  i 
sought  recovery  for  a  period  of  six  years  prior  thereto. 
Answer  admitting  some  and  denying  others  of  the 
allegations  of  the  complaint  was  filed  on  March  27, 
1946  (R.  11).  Thereafter  motions  to  intervene  were 
filed  joining  additional  employees  as  parties  plaintiff  I 
(R.  11-18).  An  amended  answer  was  filed  on  January 
31, 1947  (R.  22)  asserting  that  defendant  had  paid  the 
overtime  required  by  the  Fair  Labor  Standards  Act 
after  November  10,  1943,  and  setting  up  as  defenses 
the   territorial  statute   of  limitations2   and  that  the 


L52  Stat.  1060,  29  U.S.C.  Sec  201  et  seq. 


defendant  was  acting  in  compliance  with  military 
orders  in  paying  wages  during  the  period  from  De- 
cember 7,  1941,  to  October  24,  1944.  On  August  13, 
1947,  defendant  moved  to  amend  its  answer  further 
by  alleging  that  conformity  with  and  reliance  upon 
the  orders  of  the  military  governor  was  in  good  faith 
and  that  the  action  was  barred  for  the  period  after 
December  7,  1941,  by  the  provisions  of  the  Portal-to- 
Portal  Act  of  1947,  29  U.S.C.  Sec.  258.  The  motion 
was  granted,  and  a  second  amended  answer  was  filed 
on  August  26,  1947  (R.  30). 

Motion  for  summary  judgment  pursuant  to  Rule  56 

of  the  Federal  Rules  of  Civil  Procedure  was  filed, 

!  together   with   supporting   affidavits,   on   August   13, 

11947   (R.  24-30).    Plaintiff  and  intervenors  filed  no 

,  counter-affidavits. 

After  extensive  argument,  the  District  Court  ren- 
dered its  opinion  on  February  5,  1948   (R.  35),  in 
which  it  granted  the  motion  with  respect  to  the  period 
:  December  7,  1941,  to  November  10,  1943,  on  the  ground 
;  that  a  defense  under  Section  9  of  the  Portal-to-Portal 
Act  of  1947  had  been  established.   It  further  granted 
the  motion  for  the  period  November  10,  1943,  to  the 
date  of  filing  of  the  action,  November  14,  1945,  on  the 
;  ground  that  there  was  no  violation  of  the  Fair  Labor 
:  Standards  Act  of  1938.    The  motion  was  denied  for 
ithe  period  November  14,  1939,  to  December  7,  1941, 
'  on  the  ground  that  the  territorial  statute  of  limita- 
tions was  not  applicable. 


2Act  174,  S.L.  Hawaii  1945. 


Plaintiffs  filed  a  motion  for  rehearing  on  March  11, 
1948,  which  motion  was  denied  on  May  13,  1945 
(R.  68). 

The  parties  stipulated  as  to  the  work  performed  by 
defendant  between  November  14,  1939,  and  Decembei 
7,  1941  (R.  69-76).  On  August  12,  1948  (R.  86),  the 
District  Court  ruled  that  certain  of  the  work  de- 
scribed in  the  stipulation  was  covered  and  that  other 
jobs  were  not  covered. 

Partial  summary  judgment,  and  judgment  for  cert 
tain  of  the  plaintiffs  for  back  pay  and  penalties  wen 
entered  on  January  20,  1949  (R.  87-95). 

Notice  of  appeal  was  filed  by  plaintiffs  on  February 
15,  1949  (R.  96),  the  appeal  being  based  on  assertec 
error  in  upholding  the  defense  under  the  Portal-to 
Portal  Act  of  1947  in  the  ruling  on  the  motion  fox 
summary  judgment,  and  in  failing  to  find  that  certaii 
work  as  described  in  the  stipulation  was  covered  by 
the  Fair  Labor  Standards  Act  of  1938. 


STATUTES  AND  ORDERS. 

The  pertinent  provisions  of  the  Portal-to-Porta;f 
Act  of  1947,  and  the  text  of  certain  military  order: 
appear  in  the  Appendix. 


STATEMENT  OF  FACTS. 
The  complaint  alleged  that  defendant  E.  E.  Black, 
Ltd.,  was  engaged  in  a  general  construction  business 
i  (R.  3),  that  defendant  employed  plaintiffs  in  various 
capacities  for  the  period  of  six  years  next  preceding 
the  filing  of  the  complaint  (R.  4),  and  that  defendant 
failed  to  pay  plaintiffs  overtime  compensation  pur- 
suant to  the  Fair  Labor  Standards  Act  of  1938 
(R.  4-5).  Plaintiffs  prayed  for  judgment  awarding 
them  the  overtime  compensation  due  them,  and  an 
equal  amount  as  liquidated  damages,  together  with 
costs  and  attorney's  fees  (R.  6). 

Defendant's  final  amended  answer  (R.  30-35)  set 
up  five  defenses: 

(1)  That  the  complaint  failed  to  state  a  claim  upon 
which  relief  could  be  granted ; 

(2)  That  none  of  the  plaintiffs  was  covered  by  the 
i  Fair  Labor  Standards  Act  of  1938 ; 

(3)  That  since  November  10,  1943,  defendant  had 
paid  overtime  compensation  in  the  amount  required  by 
the  Fair  Labor  Standards  Act  of  1938 ; 

(4)  That  the  wages  paid  by  defendant  between 
!  December  7,  1941,  and  November  10,  1943,  were  paid 

in  conformity  with  orders  of  the  military  governor  in 
;  Hawaii,  and  that  defendant  conformed  with  and  relied 
;  upon  these  orders  in  good  faith ; 

(5)  That  the  action  was  barred  by  the  territorial 
statute  of  limitations. 


The  District  Court  sustained  the  third  defense,  that 
overtime  had  been  paid  as  required  by  the  Fair  Labor 
Standards  Act  since  November  10,  1943  (R.  42),  and 
this  determination  is  not  before  this  Court  on  appeal. 

The  District  Court  overruled  defendant's  contention 
that  plaintiffs  were  barred  by  the  territorial  statute  of 
limitations   (fifth  defense)  for  the  period  November! 
14,  1939,  to  December  7,  1941,  and  this  determination 
also  is  not  before  this  Court. 

The  questions  raised  by  the  appeal  involve  the  sec- 
ond defense,  relating  to  coverage,  and,  more  impor- 
tantly, the  fourth  defense  concerning  the  application 
of  the  Portal-to-Portal  Act  of  1947,  to  defendant's: 
reliance  upon  the  orders  of  the  military  governor,  and 
the  plaintiffs'  contention  that  the  Portal-to-Portal 
Act  of  1947,  is  unconstitutional. 

The  work   done   by  defendant  during  the   period 
November  14,  1939,  to  December  7,  1941,  is  listed  and 
described  in  the  stipulation  of  the  parties  (R.  69-76). 
These  facts  are  undisputed,  and  raise  only  questions: 
of  law  concerning  the  coverage  of  the  Fair  Labor1 
Standards  Act  of  1938. 

The  defense  raised  under  Section  9  of  the  Portal-to- 
Portal  Act  of  1947,  was  sustained  on  motion  for  sum- 
mary judgment.  The  facts  from  which  the  District 
Court  drew  its  conclusions  are  undisputed,  either  ap- 
pearing in  uncontroverted  affidavits  filed  by  defend- 
ant, or  being  judicially  noticed  by  the  Court,  or  being 
admitted  in  the  pleadings. 


Defendant  was  engaged  in  a  general  construction 
business  for  the  United  States,  the  Territory  of 
Hawaii,  the  City  and  County  of  Honolulu,  and  pri- 
vate individuals  (R.  3,  31).  Prom  December  7,  1941, 
to  and  including  November  10,  1943,  work  by  defend- 
ant under  contracts  with  various  agencies  of  the 
United  States  constituted  not  less  than  80%  of  the 
total  work  done  during  that  period  (R.  25). 

Military  government  obtained  in  Hawaii  from  De- 
jcember  7,  1941,  to  October  24,  1944  (R.  36).  The  mili- 
jtary  governor  had  "the  full  support  of  the  Secretary 
of  War"  (R.  48,  52). 

The  military  governor  issued  orders  regulating  the 
hours,  rates  of  pay,  and  overtime  compensation  of  all 
employees  who  were  subject  to  military  control  (R. 
:26).  Employees  of  defendant  were  subject  to  such 
■  control  (R.  26,  28).  Defendant  was  obliged  to  pay 
I  the  wages  and  overtime  compensation  required  by  the 
military  orders  (R.  26,  29);  violations  of  the  orders 
were  punishable  by  provost  court  as  it  saw  fit  (R.  37). 
The  schedule  of  wages  imposed  by  the  military  gov- 
ernor set  a  standard  for  the  payment  of  overtime 
compensation  to  all  employees  subject  thereto  (R.  38). 
Defendant  conformed  in  all  respects  to  the  wage 
schedules  and  rates  of  overtime  compensation  pre- 
scribed by  the  military  governor  (R.  26).  Defendant's 
conformity  with  the  military  orders  was  in  good  faith, 
and  in  reliance  on  said  orders  (R.  26).  On  November 
1,  1943,  the  military  governor  promulgated  an  order 
which  changed  the  prior  standard  for  overtime  com- 
pensation and  adopted  the  same  standard  which  was 
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embodied  in  the  Fair  Labor  Standards  Act  (R.  48; 
see  Appendix  C). 

Based  upon  the  above  undisputed  facts,  the  Dis- 
trict Court  f  ound : 

(1)  That  the  questions  presented  were  ones  which! 
could  properly  be  decided  on  motion  for  partial  sum- 
mary judgment  (R.  44)  ; 

(2)  That  defendant  had  "pleaded  and  proved"  its 
defense  under  Section  9  of  the  Portal-to-Portal  Act 
of  1947  (R.  45-46)  ; 

(3)  That  defendant  conformed  to  and  relied  upon 
the  orders  of  the  military  governor  in  good  faith1 
(R.  47-48)  ; 

(4)  That  the  military  orders  were  within  the! 
meaning  of  "regulation,  order,  ruling,  approval,  oi 
interpretation"  in  the  Portal-to-Portal  Act  of  1947,i 
and  that  the  War  Department  acting  through  the 
military  governor,  was  an  "agency  of  the  United 
States"; 

(5)  That  the  Portal-to-Portal  Act  of  1947,  as  ap- 
plied, was  constitutional.  , 

Plaintiffs  appealed  from  every  part  of  this  ruling, 
as  well  as  from  the  District  Court's  application  of 
the  Fair  Labor  Standards  Act  of  1938  to  certain 
work  as  described  in  the  stipulation. 
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QUESTIONS  PRESENTED. 

1.  Can  a  District  Court  determine  the  validity  of 
,;  a  defense  under  Section  9  of  the  Portal-to-Portal  Act 

of  1947  on  motion  for  summary  judgment  where  the 
facts  before  it  are  not  in  dispute  ? 

2.  Did  the  District  Court  reasonably  conclude  that 
appellee  had  conformed  with  and  relied  upon  an 
administrative  regulation  or  order  of  an  agency  of  the 
United  States  in  good  faith  from  the  undisputed  facts 
before  it? 

3.  Is  the  Portal-to-Portal  Act  of  1947,  constitu- 
tional as  applied  to  these  appellants'? 

4.  Are  employees  engaged  in  new  construction  or 
,in  construction  of  an  addition  to  a  non-commercial 

part  of  a  military  base  covered  by  the  Fair  Labor 
Standards  Act  of  1938? 


SUMMARY  OF  ARGUMENT. 

The  Portal-to-Portal  Act  of  1947  is  remedial  legis- 
lation to  be  liberally  construed.  The  requirement  in 
Section  9  that  a  defense  based  thereon  must  be  pleaded 
and  proved  does  not  preclude  the  use  of  the  summary 
judgment  as  provided  for  in  the  Federal  Rules  of 
Civil  Procedure  provided  there  is  no  genuine  issue  as 
to  a  material  fact. 

On  a  motion  for  summary  judgment,  when  the  facts 
are  not  in  dispute,  the  Court  can  and  should  make  in- 
ferences  of  ultimate   fact.    This   is   true   where   the 
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inference  to  be  drawn  is  one  of  good  faith.  The  failure 
of  appellants  to  file  any  counter-affidavits  on  the 
motion  for  summary  judgment  was  an  admission  oi 
the  truth  of  the  facts  in  appellee's  affidavits. 

On  the  uncontroverted  facts  presented  to  the  Dis- 
trict Court,  the  Court  had  no  alternative  but  to  fine 
that  appellee  conformed  with  and  relied  upon  the  mili- 
tary orders  in  good  faith.  The  phrase  ' '  Nothing  herei 
shall  be  construed  as  superseding  or  in  conflict  with  tht 
provisions  of  the  Fair  Labor  Standards  Act  of  193$ 
*  *  *"  contained  in  G-eneral  Orders  No.  91,  did  not  put 
appellee  on  notice  that  in  complying  with  the  order  it 
was  violating  that  Act.  Irrespective  of  notice,  appel-  i 
lee  was  in  good  faith  in  conforming  with  the  military 
orders  where  any  other  action  would  subject  it  to  >; 
punishment  by  the  military  authorities.  No  reasonable 
man  would  have  acted  otherwise. 

Appellants  cannot  now  bring  forth  facts  which  are 
alleged  to  show  lack  of  good  faith  when  they  failed  to ) 
do  so  before  the  trial  Court.    There  are  no  facts  in1 
the  record  upon  which  a  finding  of  lack  of  good  faith  | 
could  be  based. 

The  orders  of  the  military  governor  were  adminis- 
trative regulations  or  rulings  within  the  meaning  of 
the  Portal-to-Portal  Act.  That  they  were  orders  of 
an  executive  department  does  not  change  their  admin- 
istrative character.  The  purposes  of  the  Portal-to- 
Portal  Act  and  the  cases  decided  thereunder  make  it 
clear  that  this  sort  of  order  is  within  the  purview  of 
the  Act. 
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The  military  governor  was  an  agency  of  the  United 
States  within  the  meaning  of  accepted  definitions  of 
the  word  in  other  statutes.  The  term  should  be  con- 
strued in  the  light  of  the  remedial  purposes  of  the 
Act.  In  fact,  it  has  been  construed  in  other  cases  to 
include  offices  similar  to  that  of  the  military  governor. 

Congress  has  the  power  under  the  Constitution  to 
provide  a  defense  to  statutory  rights  which  it  created 
even  though  the  rights  be  thought  to  have  accrued 
before  the  passage  of  the  Act.  And  Congress  has  the 
power  also,  in  the  regulation  of  interstate  commerce, 
jto  remove  burdens  from  that  commerce,  even  though 
vested,  contractual  rights  are  affected  thereby. 

New  construction  of  facilities  which  may  at  some 
future  time  be  devoted  to  commerce  does  not  bring 
employees  engaged  in  such  construction  within  the 
coverage  of  the  Fair  Labor  Standards  Act.  Construc- 
tion of  an  addition  to  an  existing  facility  remotely 
connected  with  instruments  which  might  conceivably 
be  used  in  commerce  is  not  " commerce"  or  "the  pro- 
duction of  goods  for  commerce"  within  the  meaning 
of  the  Fair  Labor  Standards  Act. 


ARGUMENT. 
I.     CONSTRUCTION  OF  THE  PORTAL-TO-PORTAL  ACT. 
A.    The  Act  should  be  liberally  construed. 

Section  9  of  the  Portal-to-Portal  Act  of  1947  (see 
Appendix  A)  provides  in  part: 

In  any  action  *  *  *  commenced  prior  to  or  on 
or  after  the  date  of  the  enactment  of  this  Act 
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*  *  *  no  employer  shall  be  subject  to  any  liability 

*  *  *  if  he  pleads  and  proves  that  the  act  or 
omission  complained  of  was  in  good  faith  in  con- 
formity  with  and  in  reliance  on  any  administra- 
tive regulation  *  *  *  such  a  defense,  if  established, 
shall  be  a  bar  to  the  action  *  *  *.  (Emphasis 
supplied.) 

Appellants  take  the  position  that  this  section  estab-i 
lishes  an  "exemption"  to  the  Fair  Labor  Standards 
Act.3  This  is  deceiving.  It  is,  as  the  section  itself 
states,  a  defense.  The  use  of  the  label  "exemption" 
calls  forth  immediately  associated  ideas  of  narrow 
literal  construction.  Appellants  then  use  the  associated 
ideas  as  a  springboard  to  a  conclusion  that  the  words 
"plead  and  prove"  in  Section  9  of  the  Act  must  be 
construed  to  require  in  every  instance  a  full-fledged 
trial  on  Section  9  defenses,  and  to  prohibit  the  use  of 
summary  judgments  under  Rule  56  of  the  Federal 
Rules  of  Civil  Proceure.  This  logical  device  was  a; 
much  abused  trick  in  the  sophist's  bag.  The  entire 
line  of  reasoning  depends  on  the  accuracy  of  the  term 
"exemption."  In  making  use  of  this  restrictive  term, 
appellants  ignore  the  purposes  of  the  Act,  as  indi-i 
cated  by  the  congressional  findings.  After  enumerat-f 
ing  ten  evils  to  be  corrected  or  avoided  by  the  Act,  the 
Congress  stated  in  Section  1(b): 

It  is  declared  to  be  the  policy  of  the  Congress 
in  order  to  meet  the  existing  emergency  and  tc 
correct  existing  evils  (1)  to  relieve  and  proted 
interstate  commerce  from  practices  which  burder 
and  obstruct  it;  (2)  to  protect  the  right  of  collec- 


^Appellants'  Brief,  pp.  17-18. 
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tive  bargaining;  and  (3)  to  define  and  limit  the 
jurisdiction  of  the  courts.  (29  U.S.C.  Sec.  251.) 

That  the  legislation  is  remedial  cannot  be  doubted 
after  an  examination  of  the  findings  and  policy  of  the 
I  Congress  as  stated  in  the  Act. 

Instead  of  an  "exemption",  Section  9  creates  a 
remedial  defense,  to  be  construed  just  as  broadly  to 
effect  the  purposes  of  the  Act  as  the  rights  under  the 
iFair  Labor  Standards  Act.  An  entirely  different  set 
of  rules  of  construction  than  that  propounded  by 
appellants  is  called  into  play. 

Applying  the  rules  concerning  remedial  legislation, 
:  Courts  have  consistently  construed  the  Portal-to- 
i  Portal  Act  liberally.4  As  was  said  in  the  Cochran5 
|case : 

In  order  to  remedy  a  situation  that  they 
(Congress)  in  their  wisdom  thought  required 
remedial  legislation,  they  went  much  further — I 
think  all  parties  will  concede  this — than  they  had 
ever  gone  in  the  enactment  of  legislation  which 
dealt  with  a  situation  similar  to  the  one  we  have 
here. 

The  Act  is  notoriously  remedial;  and  it  is 
neither  to  be  construed  niggardly  nor  to  be  ad- 
ministered with  obvious  hostility  to  its  plain 
meaning  and  language.6 


*Burf,eind  v.  Eagle-Picker  Co.,  71  F.  Supp.  929  (1947)  ;  Coch- 
ran v.  St.  Paul  &  Tacoma  Lumber  Co.,  73  F.  Supp.  288  (1947)  ; 
see  also  Anno.  3  A.L.R.  (2d)   1097,  1122. 

573  F.  Supp.  288,  289  (1947). 

«McComb  v.  C.  A.  Swanson  \&  Sons,  77  F.  Supp.  716,  731 
(1948). 
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B.    The  Act  does  not  preclude  summary  judgments  in  favor  o] 
those  asserting  Section  9  defenses. 

In  the  light  of  the  above  basis  for  construction,  does 
the  language  of  Section  9  of  the  Act,  placing  the  bur- 
den  of  proof  on  the  employer  with  respect  to  defenses 
there  created  by  requiring  him  to  "plead  and  prove' 
the  defense,  deny  the  employer  the  right  to  move  ir 
an  appropriate  case  for  summary  judgment  pursuan: 
to  Rule  56  of  the  Federal  Rules  of  Civil  Procedure  ^ 
We  submit  it  does  not. 

Rule  56(a)  allows  parties  seeking  to  recover  tc 
move  for  summary  judgment,  and  56(b)  extends  th< 
right  to  defending  parties.  Defendants  having  th< 
burden  of  proof,7  as  well  as  plaintiffs,  are  entitled  t( 
the  relief  in  appropriate  cases  where  no  genuine  issun 
as  to  a  material  fact  has  been  brought  to  the  attention 
of  the  Court.  In  such  a  case,  Rule  56(c)  requires  tha: 
"The  judgment  sought  shall  be  rendered  forthwith. I 
No  exception  is  made  in  the  rule.  "They  govern  al 
proceedings  in  actions  brought  after  they  take  effect." 

Proof  for  purposes  of  the  Portal-to-Portal  Ac 
must  be  construed  to  mean  such  proof  as  is  declared  U 
be  satisfactory  for  the  Federal  Courts  by  the  rules  ot 
procedure  duly  promulgated  by  the  Supreme  Courl 
The  rights  of  litigants  to  trials  of  material  facts  ari 
preserved.  Absent  any  material  issue,  only  a  queg 
tion  of  law  is  presented  to  the  Court.    Facts  brough 

?See:  Dillard  v.  Thompson,  5  F.R.D.  26  (1945);  Pen-Ken  0 
and  Gas  Corp.,  2  F.R.D.  355  (1942). 

*Creel  v.  Lone  Star  Defense  Corp.,  171  F.  (2d)  964  (CA  5t 
1949). 

»F.R.C.P.,  Rule  86. 
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before  the  Court,  if  uncontroverted,  are  " proved" 

within  the  meaning  of  the  rules  of  procedure  and 

I  within  the  meaning  of  the  Portal-to-Portal  Act.   Had 

!  Congress  intended  to  prevent  the  applicability  of  the 

federal  rules  to  the  defense  established  by  Section  9 

i  of  the  Act,  clearer  language  distinguishing  this  type 

of  proof  from  that  required  in   other  cases  in  the 

federal  courts  should  certainly  have  been  used. 

Appellants  rely  on  two  cases  decided  by  this  Court 

before  the  promulgation  of  the  federal  rules.10    In 

'  United  States  v.  Lindholm,11  this  Court  held  that  a 

state    summary    judgment    law    conflicted    with    the 

Tucker  Act  requiring  proof  satisfactory  to  the  Court 

'  because — 

*  *  *  the  federal  judge  *  *  *  finds  himself  de- 
barred from  proceeding  with  the  case  under  any 
adopted  rules  and  denied  access  to  any  satis- 
factory proof  of  the  claim  *  *  *. 

I  ... 

Strict  construction  of  a  statute  waiving  sovereign 

immunity  required  that  the  federal  judge  determine 
:  for  himself  what  proof  was  or  was  not  satisfactory. 
Here,  as  above  stated,  canons  of  strict  construction  are 
not  applicable.  In  addition  the  Supreme  Court,  by  the 
'  promulgation  of  the  rules,  has  declared  that  the  sum- 
mary judgment  procedure  affords  adequate  proof  in 
all  federal  causes. 


"United  States  v.  Lindholm,  79  F.  (2d)  784  (CCA  9th  1935), 
followed  in  United  States  v.  Stevenson,  79  F.  (2d)  788  (CCA  9th 
1935). 

u79  F.  (2d)  784,  787  (CCA  9th  1935). 
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Provided  that  the  case  otherwise  warranted  the  par- 
tial summary  judgment,  the  Portal-to-Portal  Act, 
Section  9,  does  not  preclude  the  award  thereof  in  this 
case. 


II.  THE  ISSUE  OF  GOOD  FAITH  WAS  PROPERLY  DETER- 
MINED ON  UNCONTRADICTED  AFFIDAVITS  IN  SUPPORT' 
OF  A  MOTION  FOR  SUMMARY  JUDGMENT. 

The  appellee  proved,  by  the  affidavit  of  J.  MJ 
Stevens  (R.  25,  26)  that  it  was  subject  to  regulation! 
by  the  Office  of  the  Military  Governor  in  Hawaii  after 
December  7,  1941,  and  that  it  was  in  fact  regulated 
with  respect  to  wages,  hours,  and  working  conditions 
by  General  Orders  issued  by  that  office.  And,  swears 
Mr.  Stevens,  appellee — 

*  *  *  was  obliged  to  obey  the  commands  of  the 
Military  Authorities  with  respect  to  the  payment 
of  wages,  hourly  rates  and  overtime,  and  the 
release  and  discharge  of  employees  employed  by 
it  during  said  period,  and  that  said  defendant  at 
all  times  and  in  all  respects  has,  in  good  faith, 
followed  the  military  orders,  wage  schedules,  pay- 
ment of  overtime  and  wage  practices  as  pre- 
scribed and  ordered  by  said  Military  Authorities. 
(R.  26-27.) 

Appellants  filed  no  counter-affidavits  denying  these 
sworn  assertions  of  fact.   In  failing  to  do  so,  they  a< 
mitted  the  facts  contained  in  appellee's  affidavits.1 


12"  Plaintiffs   filed    no    counter-affidavits.     I    gather   fro(m   the 
brief,  although  they  do  not  specifically  so  state,  that  they  rely 
the  presence  in  the  case  of  genuine  issues  of  fact  as  the  reason  fc 
denial  of  defendant's  motion.    However,  in  the  light  of  plaintiffs 
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The  instant  case  thus  differs  significantly  from  Hals- 
hand  v.  Fuller  Co.,13  wherein  the  Court  held  that  sum- 
mary judgment  would  not  lie  in  view  of  counter-affi- 
davits filed  by  plaintiff,  even  though  defendant's 
affidavits   were  more   numerous   and   complete.     The 

1  Court  rightly  held  that  the  credibility  of  affiants  can- 

!  not  be  tried  on  the  motion. 

The  duty  of  the  District  Court  was  to  apply  the 
objective  test  of  whether  the  appellee  acted  as  a  rea- 
sonable and  prudent  man  in  paying  wages  pursuant  to 
the  military  orders,  and  whether  there  were  any  cir- 
cumstances which  should  have  put  appellee  on  notice 
that  in  so  doing  it  was  violating  the  Fair  Labor  Stand- 
ards Act  of  1938.14 

And  the  question  now  before  this  Court,  in  the  lan- 
guage of  the  Court  of  Appeals  for  the  Fifth  Circuit, 
is — 

whether  a  fair  and  impartial  tribunal  reasonably 
could  have  inferred  from  the  uncontroverted 
facts15 


admission  arising  from  their  failure  to  file  counter-affidavits,  I 
find  there  are  no  issues  of  fact  remaining."  Allen  v.  Radio  Cor- 
>  poration  of  America,  47  F.  Supp.  244,  245  (1942)  ;  see  also,  as  to 
effect  of  failure  to  file  counter-affidavits,  Geller  v.  Trans  America 
Corp.,  53  F.  Supp.  625  (1943);  Farley  v.  Abbetmeier,  114  F. 
(2d)  569  (USCA,  DC  1940)  ;  Hombeck  v.  Bain  Mfg.  Co.,  7 
F.R.D.  605  (1947);  Creel  v.  Lone  Star  Defense  Corp.,  171  F. 
.  (2d)  964  (C'A  5th  1949). 

13119  N.Y.L.J.  901    (1948);   14  Lab.  Cas.  par.  64,387,  cited  m 
Appellants'  Brief,  p  23. 

14Interpretive  Bulletin,   Administrator,  Wage  and   Hour   Divi- 
sion, Sec.  790.15,  12  F.R.  7662,  November  18,  1947,  Part  790,  Tit. 
;  29,  Ch.  V,  C.F.R. 

15Creel  v.  Lone  Star  Defense  Corp.,  supra. 
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that  appellee  acted  in  good  faith  in  reliance  upon  and 
in  conformity  with  the  General  Orders  of  the  Military 
Governor. 

In  addition  to  challenging  the  merit  of  the  District 
Court's  determination  of  the  above  question,  appel- 
lants question  his  power  to  decide  it. 

In  Section  I-B  above,  we  discussed  appellants'  first 
ground  for  urging  a  lack  of  power  in  the  District 
Court,  namely,  that  the  provisions  of  the  Portal-to-> 
Portal  Act  required  a  full  scale  trial  of  this  issue. 

Appellants  urge,  as  a  second  ground  for  finding  a: 
lack  of  power  in  the  District  Court,  the  theory  that 
''good  faith"  is  an  "ultimate"  and  "final"  fact  not 
to  be  established  by  affidavits.  The  Divins  case16  is 
relied  upon  for  this  proposition,  although  it  must  be 
noted  that  the  Court  in  that  case  recognized  that  good 
faith  can  "in  rare  instances"  be  established  by  afn-i 
davits. 

It  is  difficult  to  conceive  of  a  case  presented  on  un-i 
controverted  facts  where  a  judge  will  not  be  required 
to  draw  an  inference  of  ultimate  fact.  Questions  have 
often  arisen  on  motions  for  summary  judgment  which' 
require  the  determination  of  an  ultimate  fact;  such 
questions    as    whether    a    person    is    an   independent 


1QDivins  v.  Hazeltine  Electronics  Corp.,  79  F.  Supp.  513  (1947), 
cited  in  Appellants'  Brief,  p.  23. 
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contractor,17    and    questions    of    intention,18    fraud,19 
duress,20  and  reasonableness  and  good  faith.21 

In  the  Creel  case,  supra,  the  Court  said,  at  page 
'968,  that: 

*  *  *  wherever  we  turn  in  this  case,  we  are  con- 
fronted with  the  ultimate  fact,  established  by  the 
finding  of  the  court  below,  that  appellee  was  not 
an  independent  contractor.  To  ignore  this  fact 
would  be  to  disregard  Rule  56,  which  was  promul- 
gated by  the  Supreme  Court.  A  reasonable  infer- 
ence fairly  deducted  from  an  uncontr overfed  fact 
or  number  of  facts  may  establish  the  existence  of 
an  ultimate  fact  which  entitled  one  of  the  parties 
to  judgment  as  a  matter  of  law. 

To  the  same  effect  is  the  statement  of  the  Court  in 
the  Fox  case,  supra : 

Conflict  concerning  the  ultimate  and  decisive 
conclusion  to  be  drawn  from  undisputed  facts 
does  not  prevent  rendition  of  a  summary  judg- 
ment, when  the  conclusion  is  one  to  be  drawn  by 
the  court,  (pp.  736-7.) 

Appellants  point  to  the  fact  that  they  have  been 
unable  to  locate  any  cases  other  than  the  instant  case 
where  summary  judgment  was  granted  on  a  Section  9 
defense.  This,  it  is  said,  is  significant  to  note. 


17Creel  v.  Lone  Star  Defense  Corp.,  supra. 

19Fox  v.  Johnson  &  Wimsatt,  127  F.  (2d)  729  (USCA,  DC 
1942). 

™Geller  v.  Trans  America  Corp.,  53  F.  Supp.  625  (1943);  cf. 
Peckliam  v.  Ron  Rico  Corp.,  7  F.R.D.  324  (1947). 

^Farley  v.  Abbetmeier,  114  F.  (2d)  569  (USCA,  DC  1940). 

'^Dickheiser  v.  Penn.  R.  Co.,  5  F.R.D.  5  (1945). 
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Such  significance  as  might  be  contained  in  that  fa( 
is  dissipated  by  the  cases  where  summary  judgment 
has   been  awarded.    Thus,   in   Blessing  v.   Hawaiian 
Dredging  Co.,22  defendant  having  shown  by  affidavit 
that  it  relied  in  good  faith  on  rulings  of  the  Chief  of! 
the  Bureau  of  Yards  and  Docks,  Navy  Department, 
summary  judgment  in  its  favor  was  granted.    In  at' 
least  two  other  cases,  summary  judgment  was  used  in 
sustaining  a  defense  under  Section  9  of  the  Act.23  The: 
rarity  of  a  situation  where  affidavits  filed  in  support 
of  a  motion  for  summary  judgment  are  allowed  to 
remain   completely   uncontroverted   accounts   for   the< 
scarcity  of  cases  on  the  precise  question. 

Appellants  challenge  the  completeness  of  the  affi- 
davits filed  in  support  of  the  motion  to  establish  the* 
defense.24  Of  course,  the  legal  sufficiency  of  the  facts: 
to  support  the  inference  drawn  by  the  District  Court 
is  the  question  now  before  this  Court.  But  appellants: 
apparently  argue  that  the  facts  are  not  detailed 
enough  even  if  legally  sufficient.  Had  appellants  de-' 
sired,  they  could  have  utilized  the  extensive  discovery* 
procedures  of  the  Federal  Rules  of  Civil  Procedure  i 
to  obtain  additional  facts.  If  they  desired,  even  after 
argument  on  the  motion,  they  could  have  sought  delay 
in  entry  of  the  judgment  so  as  to  permit  them  to 
obtain  facts  upon  which  to  base  a  counter-affidavit.26 


^76  F.  Supp.  556  (1948). 

-3Chemick  v.  Johnson  Drake  &  Piper  Inc.,  121  N. Y.L.J.  1814, 
May  20,  1949,  16  Lab.  Cas.  par.  65,187;  Gordon  v.  White  Con- 
struction Co.,  121  N.Y.L.J.  1949,  June  1,  1949;  16  Lab.  Cas.  par. 
65,174. 

24Appellants'  Brief,  pp.  20,  21,  25. 

'^Peckham  v.  Ron  Rico  Corp.,  7  F.R.D.  324  (1947). 
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In  this  connection  it  should  he  noted  that  although 
the  Court  ruled  on  the  motion  for  summary  judgment 
on  February  5,  1948,  (R.  58)  the  entry  of  partial  sum- 
mary judgment  was  delayed  until  January  20,  1949, 
(R.  88)  and  the  final  judgment  was  entered  the  same 
day.  (R.  89).  One  counter-affidavit,  containing  any 
facts  which  might  tend  to  create  an  inference  of  lack 
of  good  faith,  would  have  been  enough20  so  long  as  it 
amounted  to  more  than  a  "mere  denial,  unaccom- 
panied by  any  facts."27 

Appellants  are  not  excused  for  their  failure  to  deny 
the  good  faith  established  by  appellee's  affidavits  by 
saying  that  the  matters  of  fact  upon  which  a  counter- 
affidavit  might  be  based  lie  within  the  exclusive  knowl- 
edge of  appellee. 

In  the  first  place,  all  the  circumstances  were  known 
by  everyone  engaged  in  the  construction  business  in 
Hawaii  after  December  7,  1941,  and  the  bases  for  the 
objective  test  of  reasonableness  and  lack  of  notice 
were  readily  available.  If  there  were  facts  which 
should  have  put  appellee  on  notice  (other  than  the 
wording  of  the  General  Orders  hereafter  discussed) 
appellants  could  marshal  them  and  put  them  in  an 
affidavit.  If  the  District  Court,  or  even  appellants, 
wanted  more  facts  from  appellee,  the  latter  could  have 
provided  supplemental  affidavits.28  No  request  was 
made. 


^Halsband  v.  Fuller  Co.,  119  N.Y.L.J.  901  (1948);  14  Lab. 
Cas.  par.  64,387. 

2'Piantadosi  v.  Loews,  Inc.,  137  F.  (2d)  534  (CCA  9,  1943). 

-8Rule  56(e),  F.R.C.P. :  "*  *  *  The  court  may  permit  affidavits 
to  be  supplemented  *  *  *  by  further  affidavits." 
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Secondly,  even  if  the  matter  were  thought  to  be  in 
the  exclusive  knowledge  of  appellee,  it  is  clear  that 
appellants  must  so  state  in  an  affidavit,  together  with 
a  statement  of  what  facts  are  referred  to,  and  what 
discovery  procedures  had  been  taken  to  elicit  them.29 

On  the  basis  of  the  record  before  it,  the  District 
Court  was  required  to  grant  the  motion  for  summary 
judgment,  provided  that  the  facts  before  it  supported 
a  fair  inference  that  appellee  relied  in  good  faith  on  i 
an  administrative  ruling  of  the  type  specified  in  Sec- 
tion 9  of  the  Act. 


III.     THE     UNCONTROVERTED     AFFIDAVITS     SUPPORT     THE: 
FINDING   OF   THE   DISTRICT   COURT    THAT   DEFENDANT  i 
RELIED  UPON  AND  CONFORMED  WITH  AN  ADMINISTRA- 
TIVE   REGULATION    OF    AN    AGENCY    OF    THE    UNITED: 
STATES  IN  GOOD  FAITH. 

A.    Good  faith. 

Heretofore  we  have  examined  the  question  whether  i 
the  District  Court  had  the  power  to  determine  that 
appellee  acted  in  good  faith  on  the  basis  of  the  uncon- 
troverted  affidavits  filed  in  its  behalf.  Assuming  that 
the  power  exists  and  could  properly  be  exercised  in 
a  case  such  as  this,  was  the  inference  of  good  faith 
which  the  District  Court  drew  from  the  undisputed 
facts  a  reasonable  one? 

Appellants  say  that  the  inference  drawn  by  the  Dis- 
trict Court  was  not  reasonable,  and  advance  the  fol- 
lowing arguments: 


*»Hartmann  v.  Time,  Inc.,  64  F.  Supp.  671  (1946) 
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(1)  The  military  orders  were  not  applicable  to 
appellee  (Brief,  pp.  26-31) ; 

(2)  The  appellee  was  put  on  notice  that  it  was 
violating  the  Fair  Labor  Standards  Act  by  the  phrase 
contained  in  General  Orders  No.  91  (R.  62)  that — 

Nothing  herein  shall  be  construed  as  super- 
seding or  in  conflict  with  the  provisions  of  the 
Fair  Labor  Standards  Act  of  1938,30  *  *  *.  (Brief, 
pp.  34-38) ; 

(3)  The  appellee's  course  of  conduct  prior  to  De- 
cember 7,  1941,  and  after  November  10,  1943,  shows 

!  that  it  did  not  rely  in  good   faith   on  the  military 
orders  (Brief,  p.  39). 

The  first  contention,  that  the  military  orders  were 
not  applicable  to  appellee,  is  not  open  to  appellants. 
The  affidavits  (R.  24-30)  make  it  abundantly  clear 
that  the  military  orders  regulating  wages  were  ap- 
plicable and  applied  to  appellee,  and  the  District 
Court  so  found  (R.  40,  44).  The  question  is  not  how 
the  military  orders  should  be  construed,  but  rather 
how  were  they  construed  by  the  military  governor. 
This  is  a  question  of  fact.  Appellants  cannot  allow  the 
fact  to  stand  uncontroverted  in  appellee's  affidavits, 
and  then  attempt  to  raise  an  issue  for  the  first  time 
in  its  brief  on  appeal.31 


30As  noted  by  the  District  Court  this  phrase  "was  not  in  Gen- 
eral Orders  No.  38  nor  in  any  of  the  other  orders  affecting  labor 
— even  General  Orders  No.  10  (New  Series)  until  the  final  order, 
No.  40  (New  Series)".  (R.  37). 

31  Allen  v.  Radio  Corporation  of  America,  47  F.  Supp.  244,  245- 
6  (1942):  "Plaintiffs  endeavor  to  raise  one  in  their  brief  by 
arguing  that  the  exhibits  attached  to  the  affidavit  of  defendant's 
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Did  the  phrase  "Nothing  herein  *  *  *  etc."  put 
appellee  on  notice  that  it  was  violating  the  Fair  Labor 
Standards  Act  %  Perhaps  the  best  answer  to  this  ques- 
tion is  that  given  by  the  District  Court  (R.  48).  It 
makes  no  difference  that  the  military  governor  paid 
lip  service  to  outstanding  federal  statutes  when,  as  a 
matter  of  fact,  he  commanded  appellee  to  comply  with 
his  edicts  under  threat  of  punishment.32  Is  there  a 
possible  inference  of  bad  faith  to  be  drawn  from  com 
pliance  with  the  rules  of  the  highest  authority  in  the 
Territory,  which  rules  had  the  force  of  law  and  car- 
ried criminal  sanctions  %  Surely  this  is  not  a  situation 
where  appellee  was  voluntarily  choosing  the  regula- 
tion most  favorable  to  him.33  No  one  knew  then  that 
the  military  governor  was  exercising  usurped  and 
invalid  authority.  This  was  not  decided  until  the 
Supreme  Court  decision  three  years  later.34  And  that 
case  does  not  hold  that  the  military  governor  had  no 
authority  to  regulate  the  wages  and  hours  of  em- 
ployees during  the  years  1941  to  1943.  In  addition, 
the  order  itself,  after  requiring  the  payment  of  cer- 
tain straight  and  overtime  rates,  stated — 

Nothing  herein  shall  be  construed  as  *  *  *  in 
conflict  with  the  provisions  of  the  Fair  Labor 
Standards  Act  of  1938 

General  Orders  No.  91  (R.  63)  was  clear  in  providing 
for  payment  of  one  and  one-half  the  regular  rate  for 

expert  do  not  corroborate  his  statements  *  *  *.  Rule  56,  it  seems 
to  me,  does  not  contemplate  the  raising-  of  an  issue  of  fact  for  the 
first  time  in  a  brief  of  counsel  *  *  *." 

32See  General  Orders  No.  4,  R.  60. 

33Cf.  Appellants'  Brief,  pp.  36-37. 

^Duncan  v.  Kahanamoku,  327  U.  S.  304  (1946). 
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overtime  in  excess  of  forty-four  hours.  There  was  no 
room  for  construction  of  this  requirement.  It  was 
clear  on  its  face.  But  it  was  not  to  be  "construed"  to 
conflict  with  the  Fair  Labor  Standards  Act  of  1938 
which,  it  now  appears,  required  payment  for  over- 
time after  forty  hours.  The  "Nothing  herein"  clause 
was  in  reality  a  declaration  by  the  military  governor 
that  General  Orders  No.  91  did  not  conflict  with  the 
Fair  Labor  Standards  Act  with  respect  to  those  per- 
sons whose  wages  were  established  by  it.  That  is  why 
the  same  standards  were  laid  down  in  General  Orders 
No.  10  (Appendix  B)  although  the  "Nothing  herein" 
clause  was  not  incorporated  in  that  order. 

This  interpretation  is  supported  by  the  ruling  is- 
sued by  the  acting  administrator  to  the  agent  in 
Hawaii  in  charge  of  the  Wages  and  Hour  Division  of 
the  United  States  Department  of  Labor  (R.  39).  The 
agent  participated  in  the  military  governor's  control 
of  labor.  The  ruling  was  that  if  the  Fair  Labor 
Standards  Act  of  1938  were  not  suspended,  workers 
performing  labor  pursuant  to  martial  law  might  be 
considered  exempt  as  government  employees.  The 
District  Court  treated  this  fact  as  "interesting  but 
non-usable"  (R.  42).  However,  it  was  placed  before 
the  Court  in  affidavit  to  show,  not  that  appellee  relied 
on  this  radiogram  for  purposes  of  a  Section  9  defense, 
but  to  demonstrate  that  the  "Nothing  herein  *  *  *" 
clause  was  not  designed  to  preserve  the  application 
of  the  Fair  Labor  Standards  Act  to  the  employees 
covered  by  the  General  Order,  but  rather  was  an  in- 
terpretation by  the  military  governor  that  his  regula- 
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tions  were  perfectly  consistent  with  the  Fair  Laboi 
Standards  Act.  His  labor  experts  had  been  authorita- 
tively advised  that  these  workers  were  exempt.  In- 
deed, it  has  been  held,  and  we  submit  properly  so, 
that  where  employers  were  forced  to  comply  with 
administrative  rulings,  even  though  they  admittedly 
knew  that  the  rulings  were  contrary  to  those  of  the 
administrator  of  the  Wage  and  Hour  Division,  they 
had  acted  in  good  faith.35  This  matter  of  compliance 
and  reliance  will  be  taken  up  again  below.  But  it  is 
clear  that  an  employer  in  such  circumstances  does  not 
pick  "one  of  the  rulings  on  which  to  rely"  and  choose 
"the  ruling  that  is  most  favorable  to  his,  the  employ- 
er's interest."36  The  Portal-to-Portal  Act  protects ; 
persons  who  were  misdirected  and  misled  by  their  ■ 
government,  so  that  they  were  brought  into  violation  i 
of  law.  If  the  employer  is  protected  by  voluntary 
good  faith  reliance  on  administrative  rulings,  it  would 
be  a  mockery  of  the  law  and  the  defense  to  deny  its 
protection  to  an  employer  who  in  good  faith  had  no 
alternative  but  to  violate  the  Fair  Labor  Standards  i 
Act. 

The    third    contention   advanced   by   appellants    to  i 
show  that  the  District   Court  erred  in  finding  that 
appellee  acted  in  good  faith  is  that  appellee's  violation 
of  the  Fair  Labor  Standards  Act  before  December  7,  . 
1941,  and  its  compliance  with  the  requirements  of  that 
act  after  November  10,  1943,  while  it  was  still  under 


3SCurtis  v.  McWilliams  Dredging  Co.,  78  NYS  (2d)  317  (1948), 
119  N.Y.L.J.  744. 

:!,jSee  language  of  Congressman  MacKinnon,  93  Cong.  Rec.  Part 
IV,  p.  4391,  May  1,  1947;  Appellants'  Brief,  p.  36. 
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military  orders  negative  an  inference  of  good  faith 
reliance  on  the  orders  during  the  period  December  7, 
1941,  to  November  10,  1943. 

The  record  is  clear  (R.  25)  that  appellee  paid  ap- 
pellants at  the  rate  of  time  and  one-half  for  all  work 
in  excess  of  forty  hours  per  week  after  November  10, 
1943,  except  for  two  clerical  employees  (R.  25)  and 
the  District  Court  so  found  (R.  42).  As  the  Court 
said  (R.  42)  : 

November  10,  1943,  it  will  be  recalled,  marked 
the  date  on  and  after  which  it  was  possible  inci- 
dentally to  meet  the  requirements  of  the  Fair 
Labor  Standards  Act  as  well  as  to  obey  the  mili- 
tary orders. 

General  Orders  No.  91  (R.  62-66)  and  General  Or- 
ders No.  10,  dated  10  March  1943  (Appendix  B)  both 
required  payment  of  time  and  one-half  the  regular 
rate  for  hours  in  excess  of  forty-four  in  one  week. 
General  Orders  No.  40  (New  Series)  dated  1  Novem- 
ber 1943  (Appendix  C)  changed  the  foregoing  and 
required  that  employees — 

*  *  *  shall  be  paid  overtime  at  the  rate  of  one 
and  one-half  the  regular  rate,  for  overtime  in 
excess  of  forty  (40)  hours  per  week  *  *  *. 

Thus  for  the  first  time,  compliance  with  the  mili- 
tary orders  became  tantamount  to  compliance  with  the 
Fair  Labor  Standards  Act.  Appellants'  argument 
(Brief,  pp.  39-40)  that  compliance  with  the  Fair 
Labor  Standards  Act  after  November  10,  1943,  con- 
clusively shows  no  good  faith  reliance  on  the  military 
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orders  prior  thereto,  proceeds  on  the  erroneous  as- 
sumption that  the  substance  of  the  orders  was  the 
same  up  to  the  cessation  of  the  military  government 
on  October  24,  1944.  It  was  not.  The  change  in  orders 
with  General  Orders  No.  40,  supra,  brought  the  mili- 
tary interpretation  in  line  with  the  now  accepted  in- 
terpretation  of  the  Fair  Labor  Standards  Act.  Con- 
tinued reliance  upon  and  compliance  with  the  orders 
brought  about  eventual  admitted  compliance  with  the 
federal  law. 

Appellants  point  out  that  there  was  no  showing  of 
a  change  in  payment  of  overtime  when  appellee  first 
came  under  the  military  orders  (Brief,  p.  21),  and 
then  argue  that  violations  prior  to  December  7,  1941, 
demonstrate  that  there  was  no  good  faith  reliance  on 
military  orders  after  that  date.  Here  again,  appel- 
lants are  ignoring  the  summary  judgment  procedure. 
After  appellee  filed  its  affidavit  it  was  incumbent  upon 
appellants  to  bring  before  the  Court  other  facts  which 
might  have  shown  a  lack  of  good  faith.  Additional 
facts  could  have  been  called  for  by  appellants37  and 
the  lack  of  additional  facts  could  have  been  stated  by 
appellants  in  affidavits  even  though  they  did  not  have 
facts  at  hand  to  controvert  good  faith.38  Instead,  ap- 
pellants slept  on  their  rights,  invited  the  District 
Court  to  take  an  action  which  they  now  assert  was 
error  and,  in  their  brief,  attempt  to  raise  a  question 
whether,  if  additional  facts  had  been  brought  out,  an 
issue  with  respect  to  good  faith  reliance  would  have 


'61Peckham  v.  Ron  Rico  Corp.,  supra. 
38Hartmann  v.  Time,  Inc.,  supra. 
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been  made  out.39  Such  action  converts  a  device  of 
judicial  simplification  and  economy  into  an  instru- 
ment of  complication  and  delay.  It  frustrates  the  pur- 
pose of  the  summary  judgment  procedure. 

The  question  of  good  faith  before  December  7,  with 
respect  to  violations  found  by  the  Court  to  have  taken 
place  in  that  period,  was  not  urged  upon  the  Court. 
The  hearings  subsequent  to  the  decision  on  the  motion 
for  partial  summary  judgment  were  devoted  to  cover- 
age. 

Bearing  on  the  "history  of  previous  violations"40 
the  cases  are  clear  that  both  the  War41  and  Navy42 
Departments  took  the  view  that  cost-plus-fixed-fee 
contractors  were  not  subject  to  the  Fair  Labor  Stand- 
ards Act. 

Had  appellants  thought  that  additional  facts  had 
come  out  from  which  an  inference  of  bad  faith  could 
be  drawn,  it  was  their  duty,  in  the  hearings  subsequent 
to  the  decision  on  the  motion  for  summary  judgment, 
to  bring  such  facts  to  the  attention  of  the  Court.  The 
matter  of  additional  evidence  and  its  effect  was  before 
the  District  Court  in  a  hearing  on  January  14,  1949 
(R.  115-122),  but  at  no  time  did  appellants  seek,  by 
affidavit  or  evidence,  to  prove  that  actions  prior  to 
December  7,  1941,  showed  a  lack  of  good  faith,  and 
the  matter  was  not  urged  upon  the  Court,  although 
the  summary  judgment  was  not  entered  on  the  Court's 


39See  Allen  v.  Radio  Corporation  of  America,  supra. 

40Appellants'  Brief,  p.  37. 

^Curtis  v.  McWilliams  Dredging  Co.,  supra. 

^Kenney  v.  Wigton-Abbott  Corp.,  80  F.  Supp.  489  (1948). 
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decision  until  January  20,  1949  (R.  87),  the  decision 
having  been  rendered  on  February  5,  1948  (R.  35). 

The  only  reasonable  inference  to  be  drawn  by  the 
District  Court  from  the  facts  before  it  was  that  ap- 
pellee relied  in  good  faith  upon  the  military  orders. 

B.    Reliance. 

The  phrase  "Nothing  herein  *  *   *"  contained  in 
General  Orders  No.  91  (R.  62)  did  not  serve  to  put 
appellee  on  notice  that  it  was  violating  the  Fair  Labor 
Standards    Act.    Irrespective   of   the    effect   of   this 
phrase,  however,  it  is  firmly  established  in  the  record 
that  the  military  orders  required  appellee  to  pay  over- 
time compensation  at  a  certain  rate  under  pain  of 
punishment.    This  fact  alone  establishes  the  defense 
under  Section  9  of  the  Act.    Should  appellee  have 
risked   trial  by  a  military  tribunal,   and   taken  the 
matter  before  a  Court  to  test  the  validity  of  the  mili- 
tary governor's  regulation  of  wages?    An  employer  j 
does  not  carry  such  a  burden  under  the  Act.    If  he  J 
acted  as  a  reasonable  and  prudent  man  would  have  I 
acted  under  the  circumstances  he  is  in  good  faith.43 

Would  a  reasonable  and  prudent  employer  in  1941  I 
or  1942  or  1943,  during  the  early  days  of  the  war,  .] 
doing  war  work  under  Army  supervision  on  islands 
known  to  be  vulnerable  to  attack,  have  dared  to  refuse 
to   comply  with  orders   issued  by  the   military  gov- 
ernor?  And  such  compliance  cannot  be  distinguished 


43Interpretive  Bulletin,  12  F.R.  7655,  Part  790,  Tit.  29,  Labor, 
Chap.  V,  Sec.  790.1-790.29,  C.F.R. 
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from  reliance  as  required  by  Section  9.  As  the  ad- 
ministrator has  said,  "regulations"  and  " orders" 
refer  to  rulings  having  the  binding  force  of  law,  and 
requiring  compliance.44  Nor  does  subsequent  deter- 
mination of  invalidity  affect  prior  reliance  on  the 
regulation.45  Section  9  provides  that  a  judicial  deter- 
mination that  a  regulation  is  invalid  or  of  no  legal 
effect  does  not  prevent  a  defense  based  thereon  from 
barring  an  action. 

The  situation  presented  here  is  much  the  same  as 
that  before  the  Court  in  Curtis  v.  McWilliams  Dredg- 
ing Co.4G  where  the  War  Department  required  the 
payment  of  a  wage  scale  which  violated  the  Fair 
Labor  Standards  Act.  On  February  19,  1943,  Execu- 
tive Order  9301  was  promulgated,  containing  virtually 
the  same  "Nothing  herein  *  *  *"  clause  as  General 
Orders  No.  91.  Thereafter,  on  May  13,  1943,  the  War 
Department  issued  a  circular  letter  providing  for  pay- 
ment of  overtime  not  in  compliance  with  the  Fair 
Labor  Standards  Act.  The  War  Department  consid- 
ered the  Executive  Order  and 

believed  that  Circular  Letter  2390  complied  with 
the  Presidential  proclamation;  and  that  the  Fair 
Labor  Standards  Act  did  not  apply. 

The  employer  wrote  to  the  War  Department  stating 
that  the  Fair  Labor  Standards  Act  allowed  overtime 
to  his  employees,  but  the  War  Department  forbade  the 


"Ibid.,  Sec.  790.17  (b). 

45Ibid.,  Sec.  790.17  (h)  ;  see  Duncan  v.  Kahanamoku,  supra, 
which  does  not,  however,  go  so  far  as  to  hold  the  labor  regula- 
tions invalid. 

4«78  NYS  (2d)  317  (1948),  119  N. Y.L.J.  744. 
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payment  thereof.   On  the  issue  of  good  faith  reliance, 

the  Court  said: 

And,  indeed,  what  was  there  for  the  defendants 
to  do?  The  plaintiffs  suggest  that  there  was  an 
absence  of  good  faith  on  the  defendant's  part  *  *  * 
As  between  the  administrator  and  the  War  De- 
partment, obviously,  the  defendant  had  to  abide 
by  the  rulings  of  the  department  with  which  it 
was  dealing.  It  could  not  with  impunity  act  in 
defiance  of  those  rulings.  To  repeat  the  language 
of  the  President  in  approving  the  Portal-to- 
Portal  Act,  the  defendants  have  met  "an  objective 
test  of  actual  conformity  with  an  administrative 
ruling  or  policy".47 


IV.  THE  ORDER  OF  THE  MILITARY  GOVERNOR  WAS  A  REGU- 
LATION, ORDER,  RULING,  APPROVAL,  OR  INTERPRETA- 
TION OF  ANY  AGENCY  OF  THE  UNITED  STATES  WITHIN 
THE  MEANING  OF  SECTION  9  OF  THE  PORTAL-TO-PORTAL 
ACT. 

A.     The  military  orders  were   administrative  regulations,   etc., 
within  the  meaning-  of  the  Portal-to-Portal  Act. 

Appellants  attempt  to  distinguish  between  "execu- 
tive" orders  such  as  those  issued  by  the  military  gov- 
ernor, and  "administrative"  orders  contemplated  by 
Section  9.  Nevertheless,  they  urge  the  Court  to  apply 
the  definition  of  "agency"  contained  in  other  statutes, 
and  mention,  among  others,  the  Federal  Register  Act.48 ' 
This  act,  far  from  distinguishing  between  executive 
and  administrative  functions,  defines  "agency"  as 


4778  NYS  (2d)  317,  328  (1948)  ;  this  court  held  Section  9  un- 
constitutional. The  latter  holding  was  reversed  on  appeal  and 
judgment  directed  for  defendant  on  April  7,  1949.  16  Lab.  Cas. 
par.  65,101. 

4844  U.S.C.,  Sec.  304;  see  Appellants'  Brief,  p.  46. 
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the  President  of  the  United  States,  or  any  execu- 
tive department,  independent  board,  establish- 
ment, bureau,  agency,  institution,  commission,  or 
separate  office  of  the  administrative  branch  of  the 
government  of  the  United  States,  but  not  the 
legislative  or  judicial  branches  *  *  *.  (Emphasis 
supplied.) 

This  definition  was  referred  to  by  the  Wage  and 
Hour  administrator  in  his  Bulletin  of  November  18, 
1947.49  Executive  orders  and  rulings  are  specifically 
included  therein.  In  passing,  it  may  be  well  to  note 
that  the  Federal  Register  Act  definition  is  far  more 
apt  to  the  problems  of  the  Portal-to-Portal  Act  than 
the  more  limited  definition  of  the  administrative  Pro- 
cedure Act.50  Canons  of  liberal  construction  are  ap- 
plicable. All  agencies  were  being  defined,  just  as  all 
agencies  are  covered  by  Portal-to-Portal  Act,  whereas 
only  such  agencies  were  covered  by  the  Administrative 
Procedure  Act  whose  structure  would  permit  codifica- 
tion of  their  procedure. 

Under  the  above  definition,  appellants  are  clearly 
in  error  when  they  would  exclude  the  War  Depart- 
ment from  the  definition  of  agency.51 

Jackson  v.  Northwest  Airlines,  Inc.,52  does  not  affect 
the  conclusion  that  the  military  orders  are  adminis- 
trative for  purposes  of  the  Portal-to-Portal  Act.  The 
contracting  officer  of  the  Air  Corps  in  that  case  was 
merely    determining    operations    under    the    contract 


49Supra,  See.  790.19. 

50  5  U.S.C.,  Sec.  1001. 

51  Appellants'  Brief,  p.  46. 
5276  F.  Supp.  121  (1948). 
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which  he  had  entered  into  for  the  government.  And  al 
he  undertook  to  do  was  reimburse  the  company  should 
it  be  held  to  have  violated  the  Fair  Labor  Standards 
Act.  Here  was  no  regulation  of  wages.  The  real  ques 
tion  in  that  case  was  whether  the  interpretation  by  th« 
Chairman  of  the  Railway  Labor  Board  could  be  con- 
sidered a  Board  or  Agency  interpretation. 

In  a  number  of  instances,  efforts  by  executive  de- 
partments to  regulate  wages  have  been  held  to  consti- 
tute defenses  under  the  Act,  even  though  the  executive 
departments  concerned  were  not  issuing  regulations 
ancillary  to  an  existing  executive  order  or  statute  so 
much  as  exercising  a  regulatory  power  on  the  assump- 
tion that  no  executive  order  or  statute  was  applicable. 
This  is  true  of  rulings  by  the  War  Department53  and 
Navy  Department,  Bureau  of  Yards  and  Docks.54 
These  regulations  were  ''executive"  regulations  within 
the  meaning  of  appellants'  definition,  but  there  was  no 
doubt  in  the  mind  of  the  Courts  that  they  were  also 
administrative  regulations  within  the  meaning  of  thei 
Portal-to-Portal  Act.35  So,  too,  were  the  orders  of  thei 
military  governor,  issued  f  rom  an  agency  of  the  United 
States,56  which  regulated  the  payment  of  wages  by* 
employers  of  the  class  to  which  appellee  belonged  on 


53Curtis  v.  McWilliams  Dredging  Co.,  supra. 

^Blessing  v.  Hawaiian  Dredging  Co.,  76  F.  Supp.  556  (1948); 
Kenneij  v.  Wigton-Abbott  Corp.,  supra. 

55Apparently  this  was  clear  also  to  Representative  Gwynne,  the 
sponsor  of  the  Act  in  the  House  of  Representatives,  for  he  re- 
marked that  "This  good  faith  provision  extends  to  any  adminis- 
trative order  *  *  *  of  any  department  of  the  executive  branch  of 
the  government  *  *  *."   Cong.  Rec,  Januarv  2,  1947,  p.  1545. 

56See  infra,  IV-B. 
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the  assumption  that  the  Fair  Labor  Standards  Act 
was  not  applicable.  It  is  idle  to  say  that  the  principle 
of  protection  against  government  misregulation  con- 
tained in  the  Portal-to-Portal  Act  is  not  applicable 
because  the  War  Department  is  an  "executive  depart- 
ment" rather  than  an  "administrative  agency".  The 
reasons  for  protection  are  the  same  as  if  the  regula- 
tion were  that  of  the  War  Labor  Board57  or,  indeed, 
of  the  Wage  and  Hour  Division  itself. 

B.    The  military  government  was  an  agency  of  the  United  States 
within  the  meaning  of  the  Portal-to-Portal  Act. 

The  District  Court  found 
that  despite  its  probable  unlawful  nature,  despite 
exceeding  its  jurisdiction,  these  things  were  done 
by  the  Army  with  the  full  support  of  the  War 
Department  (R.  52). 

Nevertheless,  appellants  seek  to  go  behind  this  find- 
ing of  fact  to  urge  that 

the  Military  Governor  was  not  actually  vested 
with  final  authority  to  speak  as  the  War  Depart- 
ment *  *  *.58 

We  have  already  shown  that  the  War  and  Navy 
Departments  were  "agencies"  within  the  meaning  of 
the  Portal-to-Portal  Act,  and  that  the  Bureau  of 
Yards  and  Docks  under  the  Navy  Department  was 
likewise  such  an  agency.59   It  is  not  required  that  rul- 


57See  Brueshke  v.  Joshua  Hendy  Corp.,  14  Lab.  Cas.  par.  .64,266 
(1947). 
58Appellants'  Brief,  p.  48. 
59Supra,  footnotes  53  and  54. 
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ings  be  made  by  the  Secretary  of  the  Navy,  or  the 
Chief  of  Naval  Operations.60  The  War  Department 
"supported"  the  military  governor  in  issuing  his 
orders  regulating  the  wages,  hours,  and  working  con- 
ditions of  labor.61  These  were  orders  of  the  highest 
authority,  having  the  force  of  law. 

It  matters  not  that  the  tenure  of  the  military  gov 
ernor  was  subsequently  held  to  be  unlawful,62  fo 
subsequent  determinations  of  invalidity  do  not  affec 
prior  reliance.63  Furthermore,  the  Duncan  case  di 
not  hold  that  the  military  governor  had  no  power  t 
regulate  wages  in  the  Territory  during  the  yean 
1942-43. 

By  what  theory,  then,  can  this  action  by  the  United 
States  government,  through  its  agency,  be  differen- 
tiated from  other  actions  so  that  the  remedial  provi- 
sions of  the  Portal-to-Portal  Act  should  not  be  ap- 
plied? The  War  Department  is  an  agency.  It  sup- 
ported and  approved  the  actions  of  the  military  gov- 
ernor. Wages  paid  by  appellee  were  regulated  by 
orders  issued  by  that  office.  Appellee  complied  and 
conformed  with,  and  relied  upon,  those  orders.  As  a 
result  of  such  conformit}7,  appellee  has  now  been  sued 
for  additional  compensation  by  a  number  of  its  em- 
ployees. 


60Cf.  suggestion  in  Appellants'  Brief,  pp.  44-45. 

61In  fact,  the  military  governor  received  the  President's  sup- 
port with  respect  to  labor  regulation.  See  e.g.,  items  (5)  and  (6), 
Appendix  D. 

G2Duncan  v.  Kahanamoku,  supra. 

«3Interpretive  Bulletin,  November  18,  1947,  12  F.R.  7655. 
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Appellants  rely  heavily  on  the  Administrative  Pro- 
cedure Act,  which  contains  a  definition  of  " agency".64 
We  have  already  pointed  out  that  this  definition  is 
more  limited  in  scope  than  that  contained  in  the  Fed- 
eral Register  Act.65  The  latter  act  applies  to  all 
" agencies",  as  does  the  Potal-to-Portal  Act.  The  Ad- 
ministrative Procedure  Act  applies  to  agencies  which 
can  be  conveniently  grouped  to  have  their  procedures 
codified.66  In  addition,  the  remedial  purpose  of  the 
Portal-to-Portal  Act,  protecting  employers  against 
government  misguidance,  is  better  served  by  applying 
a  definition  broad  enough  to  cover  all  agencies  of  the 
government.  As  indicated  by  the  Federal  Register 
I  Act,  an  "agency"  is  every  office  of  the  government  of 
I  the  United  States  "but  not  the  legislative  or  judicial 
|  branches". 

The  exceptions  to  the  Administrative  Procedure  Act 

i  are  not  effective  to  show  that  whatever  was  excepted 

i  from  that  Act  was  excepted  also  from  the  Portal-to- 

i  Portal   Act.    The  Administrative   Procedure   Act  is 

used  only  as  one  of  several  guides  to  construction. 

Nevertheless,  in  answer  to  appellants,  we  say  that 
the  military  government  was  not  in  fact  the  govern- 
ment of  the  Territory,  nor  the  alter  ego  thereof.  It 
was  a  government  agency  which  exerted  the  power  to 


645  U.S.C.,  Sec.  1001. 

6544  U.S.C.,  Sec.  304. 

66For  instance,  Section  1001(a)  excludes  from  the  definition  of 
"agency"  certain  "agencies  composed  of  representatives  of  the 
parties",  but  nevertheless  makes  all  the  excluded  agencies  includ- 
ing military  commissions  subject  to  Section  1002  which  required 
all  agencies  to  publish  their  rules  in  the  Federal  Register. 
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supersede  the  Territorial  government.  It  exercised  an 
entirely  executive,  administrative  power.  No  legis- 
lature, and  no  judiciary  participated.  It  exercised 
quasi-legislative  and  quasi- judicial  powers  just  as  do 
most  other  government  agencies,  but  without  the  bene 
fit  of  Court  review  save  by  habeas  corpus.  Clearly  the 
military  governor  acted  differently  than  the  Terri 
torial  government.  He  was  not  the  repository  of  the 
latter 's  powers.67  He  cannot  be  equated  with  it  for 
purposes  of  statutory  construction. 

As  to  appellants  quoting  General  Richardson  (the 
military  governor)  to  show  that  Hawaii  was  a  "  com- 
bat zone"68  and  therefore  he  was  exercising  military 
authority  "in  the  field  in  time  of  war  or  in  occupied 
territory  *  *  *,"69  we  need  only  point  to  the  opinions 
in  the  Duncan  case.  Justice  Black  says  :70 

We  are  not  concerned  with  the  recognized 
power  of  the  military  to  try  civilians  in  tribunals 
established  as  a  part  of  a  temporary  military 
government  over  occupied  enemy  territory  *  *  *. 

Mr.  Chief  Justice  Stone's  concurring  opinion71 
effectively  lays  to  rest  the  suggestion  that  Hawaii  was 
a  "combat  zone"  by  pointing  to  the  fact  that — 

the  record  here  discloses  no  such  conditions  in 
Hawaii,  at  least  during  the  period  after  February 
1942,  and  the  trial  court  so  found. 


67See  Duncan  v.  Kahanamoku,  supra. 

68Appellants'  Brief,  p.  48. 

^Administrative  Procedure  Act,  5  U.S.C.  1001  (a)   (3). 

■0327  U.  S.  304,  314. 

71327  U.  S.  304,  335-337. 
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We  submit  that  the  term  " agency"  in  the  Portal- 
to-Portal  Act  should  be  broadly  construed,  and  is 
broad  enough  to  cover  the  War  Department  acting 
through  the  military  governor. 

Even  if  the  narrow  definition  of  the  Administrative 
Procedure  Act  is  adopted,  the  military  government 
of  Hawaii,  had  it  been  legally  constituted,  would  have 
been  covered.  And  the  illegality  of  the  agency  is  im- 
material to  the  question  of  a  Section  9  defense. 


V.     SECTION  9  OF  THE  PORTAL-TO-PORTAL  ACT 
IS  CONSTITUTIONAL. 

The  argument  advanced  by  appellants,  that  they 
cannot  be  deprived  of  their  rights  to  overtime  pay, 
characterized  as  vested,  by  a  subsequently  enacted 
statute,  has  been  urged  upon  many  Courts  and  always 
overruled.  The  defenses  given  to  employers  by  Sec- 
tions 2,  9  and  11  of  the  Act  have  uniformly  been  held 
valid  and  constitutional.  The  contention  is  so  without 
merit  in  the  light  of  the  decided  cases  that  we  do  no 
more  here  than  call  the  attention  of  the  Court  to  a 
few  of  the  leading  cases  on  the  question.72  Other 
District  Court  cases,  too  numerous  to  mention,  have 
reached  the  same  result.  The  result  is  the  same 
whether  the  rights  of  employees  are  considered  statu- 
tory or  contractual.73 


"Dan-  v.  Mutual  Life  Ins.  Co.,  169  F.  (2d)  262  (CCA  2d 
1948),  cert.  den.  335  U.  S.  871  (1948)  ;  Rogers  Cartage  Co.  v. 
Reynolds,  166  F.  (2d)  317  (CCA  6th  1948)  ;  Seese  v.  Bethlehem 
Steel  Co.,  168  F.  (2d)  58  (CCA  4th  1948). 

73See  Barr  v.  Mutual.  Life  Ins.  Co.,  supra,  and  Battagha  v.  Gen- 
eral Motors  Corp.,  169  F.  (2d)  254  (CCA  2d  1948). 
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VI.  THE  RULINGS  OF  TEE  DISTRICT  COURT  WITH  RESPECT 
TO  COVERAGE  WERE  CORRECT. 

Two  questions  are  raised  by  this  appeal  as  to 
whether  activities  of  appellee  prior  to  December  7, 
1941,  were  covered  by  the  Fair  Labor  Standards  Act: 

(1)  Is  new  construction  of  facilities  which  might 
be  used  for  commercial  purposes  covered  by  the  Act? 

(2)  Is  construction  for  the  government  on  a  mili- 
tary reservation  " commerce"  or  "the  production  of 
goods  for  commerce"? 

In  our  opinion,  the  District  Court  correctly  an- 
swered the  foregoing  questions  in  the  negative. 

Appellants  have  not  contested  the  District  Court's 
determination  with  respect  to  new  construction74  ex- 
cept with  regard  to  new  construction  of: 

servicing   landing   mat,    Fourteenth    Naval   Dis- 
trict; 

concrete  radio  shelters,  Army ; 

new  wharf  at  Port  Allen,  Kauai ; 

new  wharf   for   Inter-Island   Steam   Navigation 
Company ; 

new  pier  and  shed  for  the  same  company ; 

new    substations    at    Hickam    Field    for   Mutual 
Telephone  Co.; 

new   trenches    for   Hawaiian    Electric    Co.,    and 
Honolulu  Gas  Co.75 


-4See  Interpretive  Bulletin  No.  5,  par.  12,  October  1940,  CCH, 
LLR  par.  24,179. 

75 Appellants'  Brief,  pp.  52-53. 
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In  asserting  that  the  above  construction  is  covered 
by  the  Act,  appellants  rely  on  the  Bitch  case,  decided 
by  this  Court  in  1946.76  That  case  held  that  employees 
of  a  dredging  company  engaged  in  dredging  channels 
in  navigable  waters  were  covered,  even  though  the 
channels  had  been  used  exclusively  by  Navy  vessels. 
It  was  reasoned  that  Navy  vessels  serve  some  commer- 
cial purposes.  This  decision  is  clearly  sound.  It  is 
now  well  established  that  employees  engaged  in  im- 
provement or  reconstruction  of  interstate  facilities 
are  covered  by  the  Act.  This  is  true  of  dikes77  and 
bridges.78  It  is  also  true  as  to  the  reconstruction  of 
highways.79 

Appellants  argue  that  "new  construction  of  an  in- 
strumentality of  commerce  does  constitute  commerce 
within  the  meaning  of  the  Act."80  It  is  asserted  that 
the  above  listed  jobs  would  be  instrumentalities  of 
commerce  when  completed  and  that  they  are  therefore 
covered  by  the  Act.81  This  conclusion  is  demonstrably 
erroneous. 

By  the  stipulation  filed  as  to  work  performed  prior 
to  December  7,  1941  (R.  69-76),  all  of  the  contested 
rulings  of  the  District  Court  with  respect  to  coverage 
involve  new  facilities.   There  is  no  question  of  recon- 


76Ritch  v.  Puget  Sound  Bridge  and  Dredging  Co.,  156  F.  (2d) 
:334  (CCA  9th  1946). 

t< J  Walling  v.  Patton-Tulley  Transportation  Co.,  134  F.  (2d) 
945  (CCA  6th  1943). 

™Engebretsen  v.  E.  J.  Albrecht  Co.,  150  F.  (2d)  602  )(OCA 
:7th  1945). 

™Walling  v.  McCrady  Construction  Co.,  156  F.  (2d)  932  (CCA 
3d  1946). 

80 Appellants'  Briei,  p.  52. 

81Ibid.,  p.  53. 
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struction  or  improvement  of,  addition  or  extension  to, 
interstate  facilities. 

The  sole  question  posed  as  to  coverage,  then,  is 
whether  new  construction   of   facilities   which   ma] 
upon  completion,  be  used  in  interstate  commerce,  is 
covered  by  the  Act. 

Where  a  drydock  fronting  on  a  navigable  stream  is 
being  constructed,  the  workers  engaged  therein  are 
not  covered  by  the  Act.82 

So  too,  the  construction  of  a  new  factory  to  be 
devoted  to  commerce83  and  the  construction  of  a 
graving  dock  and  adjacent  channel  and  waterfront  at 
Roosevelt  Roads  in  Puerto  Rico84  are  not  covered. 
The  question  is  not  what  the  ultimate  use  of  the  build- 
ings or  objects  constructed  will  be,  but  whether  they 
have  already  been  in  some  way  a  facility  or  instru- 
ment of  commerce. 

The  decisions  are  analyzed  and  this  distinction  care- 
fully drawn  by  Judge  Augustus  M.  Hand  in  Scholl  v. 
McWilliams  Dredging  (7o.85    There  he  says — 

The  difficulty,  however,  with  treating  the  plain- 
tiff as  covered  by  the  Act  is  that  his  work  did  not 
relate  to  repair  or  even  to  reconstruction  of  an 
existing  instrumentality  of  commerce  but  to  com- 
pletely new  construction,  (p.  732.) 


»2Brue  v.  Steers,  Inc.,  60  F.  Supp.  668  (1945). 

**Kelhj  v.  Ford,  Bacon  &  Davis,  162  F.  (2d)  555  (CCA  3d 
1947). 

&*Nieves  v.  Standard  Dredging  Corp.,  152  F.  (2d)  719  (CCA 
1st  1945). 

85169  F.  (2d)  729  (CCA  2d  1948). 
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Distinguishing  the  McCrady,  Ritch  and  Patton-Tully 

cases86  Judge  Hand  went  on  to  say : 

These  decisions,  however,  expressly  stressed 
that  the  work  was  upon  instrumentalities  which 
had  already  been  used  in  interstate  commerce, 
distinguishing  the  construction  of  new  installa- 
tions which  had  not  been  devoted  to  commerce 
before,  (p.  732.) 

In  view  of  the  foregoing,  the  District  Court  was 
manifestly  sound  in  deciding  that  the  new  construc- 
tion of  facilities  which  might  one  day  be  devoted  to 
commerce  is  not  covered  by  the  Act. 

The  one  job  which  may  not  have  been  new  construc- 
tion governed  by  the  foregoing  authorities  was: 

additions  to  the  battery  charging  distribution 
system  at  the  submarine  base,  Pearl  Harbor. 
(R.  69.) 

There  is  nothing  in  the  stipulated  facts  which  would 
bear  out  the  assumption  of  appellants  that  this  charg- 
ing system  had  ever  been  or  would  be  devoted  to  com- 
mercial purposes.  Submarines  use  electric  power  while 
submerged.  Except  for  very  recent  developments,  the 
submarines  were  unable  to  recharge  their  batteries 
under  water.  An  essential  part  of  a  submarine  base, 
then,  is  a  plant  for  recharging  batteries. 

Adding  to  such  a  plant  is  entirely  local  construction. 
Even  assuming  that  submarines  could  be  used  occa- 
sionally for  commercial  purposes,  the  plant  which 
3harges  their  batteries  for  undersea  operations  could 


86Supra,  footnotes  76,  77  and  79. 
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not  be  so  used.  Granting  that  dredging  of  the  channe 
at  Pearl  Harbor  might  have  been  covered,  even  though 
the  harbor  were  used  entirely  by  naval  vessels,87  this 
reasoning  is  not  equally  applicable  to  construction  o 
the  naval  base  built  on  the  harbor.  While  the  harbo 
and  channel  may  have  been  navigable  waters  and  in- 
struments of  commerce,  it  is  clear  that  the  military 
reservation  was  not.  It  was  to  be  used  for  the  multi- 
tude of  operational,  administrative  and  supply  func- 
tions with  which  naval  shore  bases  served  the  fleet 
in  time  of  war,  and  was  far  removed  from  any  com- 
mercial activity.  The  District  Court  was  right  in 
ruling  that  the  addition  to  the  battery-charging  dis- 
tribution system  was  not  "commerce"  nor  "the  pro- 
duction of  goods  for  commerce."88 


CONCLUSION. 

This  case  could  arise  nowhere  but  in  Hawaii,  for 
only  in  Hawaii  was  the  Army  area  commander  au- 
thorized by  the  War  Department  to  take  such  author- 
ity and  issue  such  orders  as  those  upon  which  appellee  i 
relied  here.  Nevertheless,  this  type  of  order  created 
a  situation  which  Congress  found  it  imperative  to  rem- 
edy by  the  passage  of  the  Portal-to-Porta]  Act.    An 


87Cf.  Ritch  v.  Puget  Sound  Bridge  and  Dredging  Co.,  supra, 
footnote  76. 

88Divins  v.  Hazeltine  Electronics  Corporation,  163  F.  (2d),  100 
(CCA  2d  1947),  and  see:  Crabb  v.  Welden  Bros.,  65  F.  Supp. 
369  (1946),  affirmed  as  to  point  here  involved,  164  F.  (2d)  797 
(CCA  8th  1947);  Walling  v.  Craig,  53  F.  Supp.  479  {(1943);< 
McLeod  v.  Threlkeld,  319  U.  S.  491   (1943). 


45 


employer  under  the  jurisdiction  of  the  War  Depart- 
ment and  the  military  governor  (whether  rightfully  or 
I  wrongfully  seized)  pays  his  employees  in  reliance 
|upon  and  in  conformity  with  orders  of  the  military 
governor.  The  District  Court  correctly  held  that  Con- 
gress constitutionally  could  protect  employers  from 
government  misdirection  as  it  tried  to  do  in  the  Portal- 
'to-Portal  Act  of  1947,  and  that  the  protection  applied 
,to  appellee  who  acted  in  good  faith  in  reliance  upon 
'orders  of  the  military  governor.  We  submit  that  the 
(judgment  appealed  from  should  be  affirmed. 

Dated,  Honolulu,  Hawaii, 
September  1, 1949. 

Respectfully  submitted, 

J.  Garner  Anthony, 
William  F.  Quinn, 
Counsel  for  Appellee. 

[Robertson,  Castle  &  Anthony, 
Of  Counsel. 


(Appendices  A,  B,  C  and  D  Follow.) 
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Appendix  A 

PORTAL-TO-PORTAL  ACT  OF  1947,  29  U.S.C.,  PAR.  258. 

pec.  9.     Reliance    on    Past    Administrative    Rulings, 
Etc. 

In  any  action  or  proceeding  commenced  prior  to  or 
pn  or  after  the  date  of  the  enactment  of  this  Act  based 
pi  any  act  or  omission  prior  to  the  date  of  the  enact- 
ment of  this  Act,  no  employer  shall  be  subject  to  any 
liability  or  punishment  for  or  on  account  of  the  fail- 
ure of  the  employer  to  pay  minimum  wages  or  over- 
lime  compensation  under  the  Fair  Labor  Standards 
kct  of  1938,  as  amended,  the  Walsh-Healey  Act,  or 
Bhe  Bacon-Davis  Act,  if  he  pleads  and  proves  that  the 
let  or  omission  complained  of  was  in  good  faith  in 
lonformity  with  and  in  reliance  on  any  administrative 
legulation,  order,  ruling,  approval,  or  interpretation, 
If  any  agency  of  the  United  States,  or  any  adminis- 
trative practice  or  enforcement  policy  of  any  such 
Igency  with  respect  to  the  class  of  employers  to  which 
lie  belonged.  Such  a  defense,  if  established,  shall  be 
I  bar  to  the  action  or  proceeding  notwithstanding  that 
Ifter  such  act  or  omission,  such  administrative  regu- 
lation, order,  ruling,  approval,  interpretation,  prac- 
lice,  or  enforcement  policy  is  modified  or  rescinded  or 
m  determined  by  judicial  authority  to  be  invalid  or  of 
I lo  legal  effect. 
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Appendix  B 

10  March  19 1 

General  Orders  No.  10 
Labor 

1.  Policy. 

2.  Registration. 

3.  Employment. 

4.  Wages. 

5.  Hours  of  Work  and  Overtime. 

6.  Use  of  Labor. 

7.  Appeal  Agency. 

8.  Child  Labor. 


1.  Policy. 

1.01.  The  following  policies  are  announced  for  th 
information  and  guidance  of  employers  employing  t 
services  of  (a)  employees  of  the  United  States  unde 
the  War  Department  or  the  Navy  Department;  (bt 
workers  employed  on  construction  and  other  project 
under  the  War  Department  or  the  Navy  Department' 
(c)  stevedores  and  other  workers  employed  on  docfr 
and  dock  facilities;  and  (d)  employees  of  public  ufl 
ties.  The  same  policies  shall  be  equally  applicable  t 
employees  of  the  above-mentioned  employing  agencies 

2.  Registration. 

2.01.     Any  person,  now  or  hereafter  employed  b 
any  of  the  employers  to  whom  reference  is  made  | 
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Paragraph  1.01,  and  who  ceases  to  be  so  employed, 
shall,  within  two  (2)  days  after  ceasing  to  be  so  em- 
I  ployed,  register  or  re-register  with  the  nearest  office 
of  the  United  States  Employment  Service. 

2.02.  Every  employer  described  in  Paragraph  1.01 
shall  notify  the  nearest  office  of  the  United  States  Em- 
ployment Service  on  Form  USES-(H)1,  prescribed 
by  the  United  States  Employment  Service,  of  any 
employee  added  to  such  employer's  payroll  and  on 
Form  USES- (H) 2,  prescribed  by  the  United  States 
Employment  Service,  of  any  employee  dropped  from 
such  employer's  payroll,  within  two  (2)  days  there- 
after. 

2.03.  Any  person,  firm,  or  corporation  who  vio- 
lates, refuses,  fails  or  neglects  to  comply  with  any  of 
the  provisions  of  Paragraphs  2.01  and  2.02  above, 
rpon  conviction  thereof,  shall  be  fined  not  more  than 
3ne  Thousand  Dollars  ($1,000.00),  or  be  imprisoned 
for  not  more  than  one  (1)  year,  or  both. 

3.    Employment. 

3.01.  Employers  described  in  Paragraph  1.01  may 
naintain  their  own  labor  recruiting  facilities. 

3.02.  The    United     States    Employment     Service 
ereby  is  designated  as  the  central  employment  agency 

for  the  distribution  of  civilian  labor  hereby  required 
o  register,  and  shall  allocate  labor  in  the  fulfillment 
)f  employers'  requisitions  in  accordance  with  priori- 
ties established  by  the  Office  of  the  Military  Governor. 

3.03.  No   employer  described   in  Paragraph   1.01 
ihall  employ  or  offer  to  employ  an  individual  for- 
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merly,  now,  or  hereafter  in  the  employment  of  oth 
such  employers,  unless  and  until  such  individual  shall 
have  presented  to  the  employing  agency  a  bona  fide 
release  without  prejudice,  on  Form  USES- (H) 2,  from 
his  last  previous  employer  or  from  the  Director  of 
Labor  Control,  and  evidence  of  registration  on  Form 
USES-350,  or  Form  USES-506. 

3.04.  Any  individual,  who  is,  has  been,  or  hereafter 
shall  be,  employed  by  any  employer  described  in  Para- 
graph 1.01,  who  presents  himself  to  any  other  suet 
agency  and  secures  or  attempts  to  secure  employmen 
without  having  a  bona  fide  release  without  prejudice 
from  his  last  previous  employer,  or  from  the  Directoi 
of  Labor  Control,  or  in  any  way  misrepresents  his 
employment  status  with  regard  to  such  release,  shall 
upon  conviction,  be  fined  not  more  than  two  hundrec 
dollars  ($200.00),  or  be  imprisoned  for  not  more  thaii 
two  (2)  months,  or  both. 

3.05.  Any  employer  or  employer's  agent  who  sha 
cause  any  individual  to  be  employed  in  contraventio: 
of  Paragraph  3.03  hereof,  shall,  upon  conviction,  bl 
fined  not  more  than  two  hundred  dollars  ($200.00),  o 
be  imprisoned  for  not  more  than  two  (2)  months,  o 
both. 

4.     Wages. 

4.01.  Revised  Wage  Schedule  No.  9,  dated  3  Ma 
1942  and  effective  at  the  beginning  of  the  first  payro, 
period  after  3  May  1942,  hereby  is  designated  as  tl. 
standard  wage  scale  for  workers  engaged  in  work  II 
construction  and  other  projects  under  the  War  D< 


partment  or  the  Navy  Department.  No  person  seeking 
work  or  employed  on  construction  or  other  projects 
under  the  War  Department  or  the  Navy  Department 
shall  be  employed  at  a  rate  less  than,  or  in  excess  of, 
the  standard  rate  for  the  job  as  listed  in  Wage  Sched- 
ure  No.  9,  and  as  same  may  be  revised  from  time  to 
time  as  approved  by  the  Military  Governor. 

4.02.  Federal  agencies  under  the  War  Department 
ot  the  Navy  Department  shall  continue  their  regu- 
larly established  wage  schedules. 

i  5.     Hours  of  Work  and  Overtime. 

5.01.  Normal  work  week  for  employees  on  con- 
struction and  other  projects  under  the  War  Depart- 
nent  or  the  Navy  Department  shall  be  six  (6)  days 
|)f  eight  (8)  hours  each.  The  maximum  number  of 
lours  worked  in  any  seven  (7)  consecutive  days  shall 
iiot  exceed  fifty-six  (56),  except  in  cases  of  emergency 
,ind  with  the  approval  of  the  Chief  of  Military  or 
tfaval  Service  concerned. 

5.02.  Normal  work  week  for  employees  of  the 
Jnited  States  under  the  War  Department  or  Navy 
department  shall  conform  to  applicable  Federal  regu- 
lations. 

5.03.  Employees  on  construction  and  other  projects 
aider  the  War  Department  or  the  Navy  Department 
lhall  be  paid  overtime  at  the  rate  of  one  and  one-half 
ihe  regular  rate  for  overtime  in  excess  of  forty-four 

44)  hours  per  week,  or  in  excess  of  eight  (8)  hours 

|n  any  one  day.   Double  the  regular  rate  will  be  paid 

■  [or  work  performed  on  the  seventh  consecutive  work 
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day.  One  and  one-half  the  regular  rate  will  be  paid 
for  work  performed  on  any  of  the  following  day? 
only:  New  Year's  Day,  Fourth  of  July,  Labor  Day* 
Thanksgiving  Day,  Christmas  Day  and  Memorial  Day, 

5.04.  Paragraph  5.03  above  shall  not  apply  to  em- 
ployees who  are  in  a  supervisory  capacity  on  s 
monthly  salary  basis. 

5.05.  Employees  of  the  United  States  under  the 
War  Department  and  the  Navy  Department  shall  b< 
paid  overtime  in  accordance  with  applicable  Federa; 
regulations. 

5.06.  For  employees  engaged  on  construction  anc 
other  projects  under  the  War  Department  and  thr 
Navy  Department,  work  shall  be  so  scheduled  that  al 
employees  shall  receive  one  (1)  day  off  in  seven  (7)i 
Sunday  work  per  se  shall  not  be  considered  overtime! 
and  no  overtime  shall  be  paid  for  Sunday  except  whei 
it  is  worked  consecutively  in  excess  of  six  (6)  days. 

5.07.  The  provisions  of  any  contract  between  indi 
vidual  employees,  labor  unions,  and  employers  ei) 
gaged  on  construction  and  other  projects  under  th 
War  Department  or  the  Navy  Department,  in  conflio 
with  the  provisions  of  this  General  Order  hereby  ai, 
suspended. 

6.     Use  of  Labor. 

6.01.  Terms  of  labor  contracts  between  individua 
and  employers  engaged  on  construction  and  othe 
projects  under  the  War  Department  or  the  Navy  D» 
partment  which  restrict  or  specify  the  nature  of  woij 
to  be  performed,  hereby  are  suspended. 
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6.02.  Any  person  now  or  hereafter  employed  by 
ny  employer  described  in  Paragraph  1.01  hereof  shall 
eport  regularly  to  the  job  to  which  he  is  ordered  by 
aid  employer. 

6.03.  Employers  and  employers'  agents  described 
a  Paragraph  1.01  are  directed  to  refrain  from  dis- 
riminatory  practices  toward  employees  with  regard 
)  releases  or  other  matters  relating  to  termination  of 
jmployment. 

)  6.04.  No  employer  or  employer's  agent  shall  fail 
p  refuse  to  abide  by  the  decisions  of  the  Director  of 
labor  Control  on  any  matters  within  the  meaning  of 
Paragraph  6.03. 

,6.05.  Any  person,  firm,  or  corporation  who  or 
nhich  violates,  refuses,  fails,  or  neglects  to  comply 
with  any  of  the  provisions  of  Paragraphs  6.01  to  6.04 
iclusive,  or  who  or  which  evades  or  attempts  to  evade 
iiy  of  the  provisions  of  said  Paragraphs  6.01  to  6.04, 
Iclusive,  upon  conviction  thereof,  if  a  natural  person, 
■  all  be  punished  by  confinement,  with  or  without 
lird  labor,  not  to  exceed  two  (2)  months,  or  by  a  tine 
It  to  exceed  two  hundred  dollars  ($200.00),  or  by 
I'th  such  confinement  and  fine,  or,  if  a  corporation  or 
filler  than  a  natural  person,  by  a  fine  not  to  exceed 
|o  hundred  dollars  ($200.00). 

7.    Appeal  Agency. 

'1.01.  Persons  discharged  with  prejudice  from  em- 
pyment  with  employers  mentioned  in  Paragraph  1.01 
■reof ,  may  appeal  their  cases  to  the  Appeal  Agency, 
Ifice  of  the  Director  of  Labor  Control,  for  decision 
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as  to  whether  or  not  they  may  be  allowed  to  continue 
work  with  another  employer. 

7.02.  The  Director  of  Labor  Control,  Office  of  t| 
Military  Governor,  hereby  is  designated  as  the  Appea 
Agency  for  persons  discharged  with  prejudice  by  em 
ployers  described  in  Paragraph  1.01.  Any  indi vidua 
not  satisfied  with  the  decision  of  the  Appeal  Agenc; 
may  appeal  his  case  to  the  Labor  Control  Board  of  th 
Military  Governor. 

8.     Child  Labor. 

8.01.  Employers  described  in  Paragraph  1.01  sha 
comply  with  the  provisions  of  Section  18  of  Chapte' 
259-B  of  the  Revised  Laws  of  Hawaii  1935,  as  enacte 
by  Act  237  of  the  Session  Laws  of  Hawaii  1939,  i 
amended  by  Act  319,  Session  Laws  of  Hawaii,  Regi, 
lar  Session  1941. 

By  order  of  the  Military  Governor  of  the  Territoi 
of  Hawaii. 

Thomas  H.  Green 
Brigadier  General,  A.U. 
Executive 
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Appendix  C 

Territory  of  Hawaii 

Office  of  the  Military  Governor 

Iolani  Palace 

Honolulu,  T.H. 

1  November  1943 

rENERAL  ORDERS  ) 

No.  40         ) 

Amendments  to  General  Orders 

i  1.  Amendments  to  General  Orders  No.  10,  This 
'ffice,  10  March  1943. 

1.01.  Paragraph  1.01,  Title  1,  General  Orders  No. 
!),  this  office,  10  March  1943,  hereby  is  amended  to 
:i;ad  as  follows : 

;  "1.01.  The  following  policies  are  announced  for  the 
iformation  and  guidance  of  employers  employing  the 
irvices  of  (a)  employees  of  the  United  States  under 
Ue  War  Department  or  the  Navy  Department;  (b) 
Workers  employed  on  construction  and  other  projects 
uder  the  War  Department  or  the  Navy  Department ; 
p)  stevedores  and  other  workers  employed  on  docks 
ad  dock  facilities;  and  (d)  employees  of  public  utili- 
ses. The  same  policies  shall  be  equally  applicable  to 
tnployees  of  the  above-mentioned  employing  agencies. 
Nothing  herein  shall  be  construed  as  superseding  or 
i  conflict  with  the  provisions  of  the  Pair  Labor 
£,;andards  Act  of  1938  or  the  Walsh  Healey  Public 
<imtracts  Act." 


1.02.  Paragraph  numbered  2.01,  Title  2,  Geners 
Orders  No.  10,  this  office,  10  March  1943,  hereby 
amended  to  read  as  follows : 

"2.01.  Any  person  now  or  hereafter  employed  b 
any  of  the  employers  to  whom  reference  is  made  i 
Paragraph  1.01  and  who  ceases  to  be  so  employee 
shall,  within  two  (2)  days  after  ceasing  to  be  so 
ployed,  register  or  re-register  at  the  nearest  office  c 
the  U.  S.  Employment  Service  and  shall  not  accep 
employment  with  any  other  employer  in  the  Territor* 
of  Hawaii,  regardless  of  whether  such  employer  is  c 
is  not  an  employer  described  in  Paragraph  1.01,  unt 
so  directed  by  the  U.  S.  Employment  Service." 

1.03.  Paragraph  numbered  2.02,  Title  2,  Gener.' 
Orders  No.  10,  this  office,  10  March  1943,  hereby 
amended  to  read  as  follows : 

' '  2.02.  Every  employer  described  in  Paragraph  l.( 
shall  notify  the  nearest  office  of  the  United  Stafy 
Employment  Service  on  Form  14-E,  Section  of  Lab< 
Control,  Office  of  the  Military  Governor,  of  any  en, 
ployee  dropped  from  such  employer's  pay  roll,  withi 
two  (2)  days  thereafter." 

1.04.  Paragraph  numbered  3.03,  Title  3,  Gener 
Orders  No.  10,  this  office,  10  March  1943,  hereby 
amended  to  read  as  follows : 

"3.03.     No  employer  described  in  Paragraph  1 
shall  employ  or  offer  to  employ  an  individual  fo 
erly,  now,  or  hereafter  in  the  employment  of  ot 
such  employers,  unless  and  until,  such  individual  sh 
have  presented  to  the  employing  agency  a  bona  fi< 
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release,  without  prejudice,  on  Form  14-E,  Section  of 
Labor  Control,  Office  of  the  Military  Governor,  from 
his  last  previous  employer,  or  from  the  Director  of 
Labor  Control  and  evidence  of  referral  on  Form 
USES  508." 

1.05.  Paragraph  numbered  4.01,  Title  4,  General 
Orders  No.  10,  this  office,  10  March  1943,  as  amended 
)y  Paragraph  numbered  1.01,  General  Orders  No.  24, 
;his  office,  18  June  1943,  hereby  is  amended  to  read  as 
?ollows : 

"4.01.  Revised  Wage  Schedule  No.  9,  (Fourth  Re- 
[ssue),  dated  1  November  1943,  and  effective  at  the 
beginning  of  the  first  pay  roll  period  after  1  November 
.943,  hereby  is  designated  as  the  standard  wage  scale, 
except  as  noted  in  Paragraph  4.03,  for  workers  en- 
gaged in  work  on  construction  and  other  projects 
mder  the  War  Department  or  the  Navy  Department 
md  employers  of  such  other  employees  as  may  be 
lesignated  from  time  to  time  by  the  Military  Gov- 
ernor. No  persons  seeking  work  or  employed  on  con- 
duction or  other  projects  under  the  War  Department 
•r  the  Navy  Department,  or  with  other  employers 
designated  by  the  Military  Governor,  shall  be  em- 
ployed at  a  rate  less  than,  or  in  excess  of,  the  stand- 
ard rate  for  the  job  as  listed  in  said  Revised  Wage 
Schedule  No.  9,  (Fourth  Re-Issue),  as  now  established 
»r  as  the  same  may  be  revised  from  time  to  time  as 
pproved  by  the  Military  Governor." 

1.06.  General  Orders  No.  10,  this  office,  10  March 
'943,  hereby  is  amended  by  adding  to  Title  4  of  said 
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General  Orders  No.  10  a  new  paragraph  to  be  mi 
bered  and  known  as  Paragraph  4.03,  Title  4,  Gener 
Orders  No.  10,  Office  of  the  Military  Governor,  1 
March  1943,  and  to  read  as  follows : 


"4.03.  The  provisions  of  contracts,  or  extension: 
thereof,  between  individuals  and  employers  engagec 
on  construction  or  other  projects  under  the  War  De 
partment  or  the  Navy  Department  relative  to  wage 
shall  not  be  abrogated  without  the  written  consent  o< 
the  individual." 

1.07.  Paragraph  numbered  5.03,  Title  5,  Genera 
Orders  No.  10,  this  office,  10  March  1943,  as  amende* 
by  Paragraph  numbered  1.01,  Title  1,  General  Order 
No.  20,  this  office,  26  April  1943,  hereby  is  amende*1 
to  read  as  follows : 

"5.03.  Employees  on  construction  and  other  pro; 
ects  under  the  War  Department  or  the  Navy  Depai 
ment  shall  be  paid  overtime  at  the  rate  of  one  ai 
one-half  the  regular  rate,  for  overtime  in  excess  c 
forty  (40)  hours  per  week,  or  in  excess  of  eight  (8 
hours  in  any  one  day,  except  as  noted  in  Paragrapt 
5.08  and  5.09.  Where,  because  of  emergency  cond 
tions,  an  employee  is  required  to  work  for  seven  cor 
secutive  days  in  any  regularly  scheduled  workweek, 
premium  wage  of  double  time  compensation  shall  I 
paid  for  work  on  the  seventh  day.  One  and  one-ha 
regular  rate  will  be  paid  for  work  performed  on  ar 
of  the  following  days  only:  New  Year's  Day,  Fourt 
of  July,  Labor  Day,  Thanksgiving  Day,  Christm.' 
Day  and  Memorial  Day." 
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1.08.  Paragraph  numbered  5.06,  Title  5,  General 
Orders  No.  10,  this  office,  10  March  1943,  hereby  is 
amended  to  read  as  follows : 

"5.06.  For  employees  engaged  on  construction  and 
other  projects  under  the  War  Department  or  the  Navy 
Department,  work  shall  be  so  scheduled  that  all  em- 
ployees shall  receive  one  (1)  day  off  in  seven  (7). 
Sunday  work  per  se  shall  not  be  considered  overtime, 
md  no  overtime  shall  be  paid  for  Sunday  except  when 
t  is  worked  consecutively  in  excess  of  five  (5)  days." 

1.09.  General  Orders  No.  10,  this  office,  10  March 
1943,  hereby  is  amended  by  adding  to  Title  5  of  said 
jeneral  Orders  No.  10,  two  new  paragraphs  to  be  re- 
ipectively  numbered  and  known  as  Paragraphs  5.08 
ind  5.09,  Title  5,  General  Orders  No.  10,  Office  of  the 
Military  Governor,  10  March  1943,  and  to  read  as 
ollows : 

"5.08.  Persons  employed  on  construction  or  other 
>rojects  under  the  War  Department  or  the  Navy  De- 
>artment  in  connection  with  derricks,  dredges,  drill 
igs  and  tugs  shall  be  paid  overtime  on  the  basis  of  one 
nd  one-half  times  the  regular  rate  of  pay  for  hours 
/orked  in  excess  of  eight  (8)  hours  in  any  one  day  or 
ours  in  excess  of  forty-eight  (48)  hours  per  week. 

|  "5.09.  The  provisions  of  contracts,  or  extensions 
ihereof,  between  individuals  and  employers  engaged 

rtti  construction  or  other  projects  under  the  War  De- 
lartment  or  the  Navy  Department  relative  to  hours 

\.\f  work  and  overtime  shall  not  be  abrogated  without 

i  'ie  written  consent  of  the  individual. ' ' 
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1.10.  General  Orders  No.  10,  this  office,  10  Marc! 
1943,  hereby  is  amended  by  adding  thereto  a  new  title 
and  two  new  paragraphs  to  be  respectively  numberec 
and  known  as  Title  9,  General  Orders  No.  10,  Office 
of  the  Military  Governor,  10  March  1943,  and  Para; 
graphs  9.01  and  9.02,  Title  9,  General  Orders  No.  10| 
Office  of  the  Military  Governor,  10  March  1943,  and  | 
read  as  follows : 

"9.     Subsistence  and  Quarters. 

"9.01.  The  provisions  of  contracts,  or  extension! 
thereof,  between  individuals  and  employers  engage*! 
on  construction  and  other  projects  under  the  Wa 
Department  or  the  Navy  Department  relative  to  sufc 
sistence  and  quarters  shall  not  be  abrogated  withou1 
the  written  consent  of  the  individual. 

"9.02.  The  practice  of  furnishing  free  board  ani 
lodging,  or  cash  payment  in  lieu  thereof,  to  person 
employed  locally  or  on  new  contracts  shall  be  discon 
tinned  effective  1  November  1943. ' ' 

By  order  of  the  Military  Governor  of  the  Territor 
of  Hawaii: 

/s/    Wm.  R.  C.  Morrison 
Wm.  R.  C.  Morrison 
Colonel,  J.  A.  G.  D. 
Executive 

A  True  Copy  : 

/s/    Robert  B.  Griffith 
Robert  B.  Griffith 
Major,  Infantry 
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Appendix  D 

The  several  proclamations  of  the  Governor  of 
Hawaii,  the  President  of  the  United  States  and  the 
nilitary  governor  of  Hawaii  and  the  military  orders 
ssued  during  the  existence  of  martial  law  are  all 
lotorious  facts  in  Hawaii,  of  which  the  District  Court 
;ook  judicial  notice.  They  appear  in  the  records  of 
ihe  District  Court  in  prior  cases  and  also  appear  in 
be  records  of  this  Court.  For  the  convenience  of  the 
3ourt  and  counsel  they  are  collected  below: 

(1)  Proclamation  of  Governor  J.  B.  Poindexter, 
^ated  December  7,  1941,  declaring  martial  law  (see 
lahanamoku  v.  Duncan,  146  F.  2d  576,  No.  10763, 
It.  56). 

i  (2)  Proclamation  of  Walter  C.  Short,  assuming 
iffice  of  military  governor  dated  December  7,  1941 
Kahanamoku  v.  Duncan,  No.  10763,  R.  58). 

(3)  Approval  of  proclamation  of  martial  law  by 
president  Franklin  D.  Roosevelt,  December  9,  1941 
Kahanamoku  v.  Duncan,  No.  10763,  R.  61-62). 

(4)  Proclamation  of  Governor  Ingram  M.  Stain- 
ack,  dated  February  8,  1943  (Kahanamoku  v.  Dun- 
Mi,  No.  10763,  R.  70-74). 

(5)  Letter  of  President  Franklin  D.  Roosevelt, 
lated  February  1,  1943,  approving  the  proclamation 
if  the  governor  of  Hawaii  dated  February  8,  1943, 
nd  of  the  commanding  general  of  the  same  date 
jKahanamoku  v.  Duncan,  No.  10763,  R.  74-76). 


XVI 


(6)  Proclamation  of  military  governor  dated  Feb 
ruary  8,  1943  (Kahanamoku  v.  Duncan,  No.  10763 
R.  77-81).  Under  this  proclamation  certain  jurisdic 
tion  was  relinquished  by  the  military  governor  to  thi 
Governor  of  the  Territory  of  Hawaii.  Item  (r)  of  thin 
proclamation  provided  for  the  relinquishment  of: 

Control  of  the  supply,  employment,  hours 
wages  and  working  conditions  of  labor  except  a 
to  (1)  employees  of  the  United  States  under  th« 
War  Department  or  the  Navy  Department 
(2)  workers  employed  on  construction  and  othe 
projects  under  the  War  Department  or  the  Nay 
Department;  (3)  stevedores  and  other  worker 
employed  on  docks  and  dock  facilities,  and  (4 
employees  of  public  utilities. 

It  is  contemplated  that  the  commanding  genera 
and  the  governor  of  Hawaii  by  mutual  agreemen 
will  appoint  a  joint  advisory  committee  whici 
shall  from  time  Ito  time  consult  and  advise  wit 
each  of  them  with  reference  to  labor  matters  i 
their  respective  fields. 

(7)  General  Orders  No.  10,  relating  to  labc 
(Kahanamoku  v.  Duncan,  No.  10763,  R.  208-214). 

(8)  Amendment  to  General  Orders  No.  10,  rela 
ing  to  labor  (Kahanamoku  v.  Duncan,  No.  1076: 
R.  311-317). 

(9)  Proclamation  of  President  Franklin  D.  Roos 
velt,  terminating  martial  law,  October  24,  1944  (Pro 
lamation  No.  2627,  9  Fed.  Reg.  12,831). 
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and  for  work  performed  on  some  projects  prior  to  December  7, 
1941  (R.  89).  The  district  court  awarded  recovery  for  certain 
other  work  performed  prior  to  December  7,  1941  (R.  90)  but 
denied  relief  for  claims  during  the  period  between  December  7, 
1941  and  November  10,  1943,  when  martial  law  had  been  de- 
clared in  the  Territory  of  Hawaii  (R.  35,  87,  89).  Relief  for 
this  latter  period  was  held  barred  under  Section  9  of  the  Portal- 
to-Portal  Act  of  1947  (61  Stat.  84,  29  U.  S.  C.  Sec.  269)  on  the 
ground  that  appellee  had  "no  freedom  of  choice"  other  than  to 
comply  with  the  general  orders  of  the  Military  Governor  estab- 
lishing the  labor  policy  in  the  Territory  (R.  45).  Compliance 
with  these  orders  was  held  to  make  "impossible"  compliance 
with  the  Fair  Labor  Standards  Act  (R.  48) . 

The  denial  of  recovery  for  work  performed  on  many  of  the 
construction  projects  prior  to  December  7,  1941  was  based 
on  a  "Ruling  upon  Coverage  Pursuant  to  Stipulation"  with- 
out a  full  trial  (R.  69,  76).  The  "Ruling  upon  Coverage 
Pursuant  to  Stipulation"  held  that  the  work  performed 
under  contract  between  appellee  and  the  Federal  Government 
(excepting  the  post  office  at  Hilo,  Hawaii)  did  not  constitute 
engagement  in  commerce  or  the  production  of  goods  for  com- 
merce within  the  meaning  of  the  Act  because  it  was  "work  for 
the  Government  upon  military  reservations,"  and  (with  the 
exception  of  the  addition  to  the  Administration  Building  for 
the  Fourteenth  Naval  District  and  the  battery  charging  dis- 
tribution system)  was  "new  construction"  (R.  79).  Some  of 
the  other  projects  listed  in  the  stipulation  and  not  performed 
under  contract  with  the  Federal  Government  were  held  not 
to  be  within  the  coverage  of  the  Act  because  they  constituted 
"new"  construction  (R.  81,  85). 

This  appeal  relates  to  the  denial  of  recovery  for  work  per- 
formed prior  to  December  7,  1941,  which  the  Court  held  did 
not  fall  within  the  coverage  provisions  of  the  Act,  as  well  as 
for  work  performed  between  December  7,  1941  and  November 
10,  1943  which  the  court  held  barred  by  the  Portal  Act  (R. 
132). 

The  pertinent  statutory  provisions,  which  are  reprinted  as 
Appendix  A  to  this  brief,  are  Sections  3  (b),  3  (c),  3  (d),  3  (j), 


and  7  (a)  (3)  of  the  Fair  Labor  Standards  Act  and  Section  9 
of  the  Portal  Act. 

The  district  court  had  jurisdiction  under  Section  16  (b)  of 
the  Act  and  also  under  Title  28,  United  States  Code,  Section 
1331.  This  Court  has  jurisdiction  of  this  appeal  under  Title 
28,  United  States  Code,  Sections  1291  and  1294  (1). 

SUMMARY   OF  ARGUMENT 

1.  The  court  below  erred  in  holding  that  the  Fair  Labor 
Standards  Act  is  inapplicable  to  work  performed  on  a  "military 
reservation"  (R.  79).  That  the  Act  attaches  no  significance 
to  the  fact  that  the  site  of  the  work  may  be  a  "military  reserva- 
tion" is  evident  from  the  statutory  definition  of  "commerce" 
in  Section  3  (b)  of  the  Act,  and  from  the  decisions  of  the 
Supreme  Court  (Vermilya-Brown  Co.  v.  Connell,  335  U.  S. 
377)  and  of  this  Court  (Ritch  v.  Puget  Sound,  154  F.  (2d)  334; 
Joshua  Hendy  Corporation  v.  Mills,  169  F.  (2d)  898),  holding 
the  Act  applicable  to  work  performed  on  Army  or  Navy  sites. 
Moreover,  nothing  in  military  usage  justifies  the  distinction 
between  work  performed  on  military  reservations  and  other 
Government  lands. 

2.  The  court  also  erred  in  holding,  on  the  basis  of  inadequate 
evidence,  that  many  of  the  projects  worked  on  by  appellants  for 
the  Territorial  Government  and  private  industry  constituted 
"new"  construction  and  were,  therefore,  not  within  the  scope 
of  the  Act  (R.  80-86).  There  is  no  basis  in  the  record  for  this 
ruling.  The  facts,  if  developed,  might  well  show  that  some 
of  appellants  engaged  on  such  projects  have  been  engaged  in 
interstate  commerce  or  production  of  goods  for  commerce — 
such  as  the  ordering,  receipt  and  unloading  of  goods  received 
from  outside  the  State  or  handling  of  materials  destined  for 
interstate  shipment  (Walling  v.  Jacksonville  Paper  Co.,  128 
F.  (2d)  395  (C.  A.  5),  affirmed  317  U.  S.  564)  or  work  in  con- 
nection with  the  improvement,  maintenance  and  extension  of 
existing  instrumentalities  of  commerce  or  industrial  facilities 
(Pederson  v.  /.  F.  Fitzgerald  Const.  Co.,  318  U.  S.  740;  324 
U.  S.  720;  Ritch  v.  Puget  Sound,  156  F.  (2d)  334  (C.  A.  9); 
Walling  v.  McCrady  Const.  Co.,  156  F.  (2d)  932  (C.  A.  3), 
certiorari  denied  329  U.  S.  785).     "The  fact  that  all  of    *    *    * 


[appellee's]  business  is  not  shown  to  have  an  interstate  charac- 
ter is  not  important.  The  applicability  of  the  Act  is  depend- 
ent on  the  character  of  the  employees'  work."  Walling  v. 
Jacksonville  Paper  Co.,  317  U.  S.  564,  571.  In  view  of  the 
"far  flung  import"  of  the  issues  and  the  limited  record  pre- 
sented, the  court  should  not  have  reached  a  decision  "on  an 
indefinite  factual  foundation".  Kennedy  v.  Silas  Mason  Co., 
334  U.  S.  249,  256,  257. 

3.  Finally,  the  district  court  erred  in  holding  that  Section 
9  of  the  Portal  Act  barred  appellants'  wage  claims  for  approxi- 
mately two  years — from  December  7,  1941  to  November  10, 
1943.  Contrary  to  the  court's  assumption,  compliance  during 
that  period  was  not  rendered  impossible  by  the  orders  of  the 
Military  Governor  in  Hawaii,  and  any  failure  to  pay  statutory 
overtime  was  not  "in  good  faith  in  conformity  with  and  in  re- 
liance on"  such  orders.  Since  the  orders  were  applicable  only  to 
defense  work  for  the  Army  and  Navy  and  not  to  other  Federal, 
territorial  or  private  construction  projects,  the  wage  provisions 
of  the  orders  could  have  no  effect  whatsoever  on  approximately 
20%  of  the  projects  involved.  With  respect  to  the  other  proj- 
ects, the  orders  were  either  silent  as  to  weekly  overtime  and 
therefore  presented  no  conflict  with  the  statutory  overtime  re- 
quirements (Cf.  Walling  v.  Patton-Tulley  Transp.  Co.,  134  F. 
(2d)  945  (C.  A.  6)),  or  specifically  retained  the  statutory 
requirements  by  providing  that  nothing  in  the  orders  conflicted 
with  or  superseded  the  Act. 

ARGUMENT 
I 

Persons  employed  on  a  military  reservation  by  a  private  com- 
pany to  perform  the  work  required  in  its  contract  with  the 
Government  are  not  thereby  excluded  from  the  benefits  of 
the  Act 

The  district  court  held  with  respect  to  certain  of  the  construc- 
tion projects  that  appellants  were  not  engaged  in  interstate 
commerce  or  in  the  production  of  goods  for  such  commerce 
because  they  performed  their  "work  for  the  Government  upon 
military  reservations"  (R.  79).  The  court's  reasons  for  this 
ruling  are  not  stated.     It  is  clear  that  the  court  considered 


appellants  to  be  employees  of  appellee  (a  private  contractor) 
and  did  not  regard  them  as  employees  of  the  Government  under 
Section  3  (d).  This  is  evident  from  the  court's  ruling  that 
alteration  work  performed  on  the  Federal  Building  Post  Office 
at  Hilo,  Hawaii,  under  contract  with  the  Treasury  Department 
may  be  within  the  coverage  of  the  Act  (R.  78,  80).  In  this, 
the  court  was  plainly  correct  since  the  only  Government  work 
excepted  by  Section  3  (d)  is  work  by  Government  employees. 
The  only  question,  therefore,  presented  by  the  court's  ruling 
is  whether  work  is  necessarily  withdrawn  from  the  scope  of 
the  Act,  as  not  constituting  commerce  or  the  production  of 
goods  for  commerce,  solely  by  reason  of  the  fact  that  the  work 
is  performed  on  a  "military  reservation."  The  Administrator 
contends  that  the  court's  decision  is  contrary  to  the  clear 
statutory  language,  the  decisions  of  the  United  States  Supreme 
Court  and  of  this  Court. 

The  district  court's  interpretation  introduces  an  entirely 
irrelevant  consideration  into  the  determination  of  whether  an 
employee  is  engaged  in  covered  work.  "Commerce"  is  defined 
in  the  Fair  Labor  Standards  Act  to  mean  "trade,  commerce, 
transportation,  transmission,  or  communication  among  the 
several  States  or  from  any  State  to  any  place  outside  thereof." 
Section  3  (b).  "State"  is  defined  to  mean  "any  State  of  the 
United  States  or  the  District  of  Columbia  or  any  Territory 
or  possession  of  the  United  States."  Section  3  (c).  Whether 
appellants  are  engaged  in  "commerce"  or  in  the  production  of 
goods  for  "commerce"  would,  therefore,  depend  on  the  relation- 
ship of  their  activities  to  the  movement  of  goods  to  and  from 
the  Territory  of  Hawaii,  and  not  on  the  nature  of  control  over 
the  precise  place  on  the  islands  where  the  work  is  performed.1 

JIf  the  court's  citation  of  Kennedy  v.  Silas  Mason  Co.,  164  F.  (2d)  1016 
(judgment  vacated  and  remanded  334  U.  S.  249)  is  construed  as  adopting 
the  other  grounds  there  relied  upon  by  the  Fifth  Circuit  in  holding  the 
Act  inapplicable  to  defense  projects  constructed  by  private  contractors, 
this  Court's  attention  is  directed  to  the  Solicitor  General's  brief  filed  in 
the  Supreme  Court  in  the  Silas  Mason  case.  That  brief  was  filed  by  the 
Administrator  in  this  Court  as  part  of  his  brief  in  Joshua  Hendy  Corpora- 
tion v.  Mills,  No.  11794,  June  1948  (169  F.  (2d)  898).  Questions  similar 
to  those  discussed  in  the  Silas  Mason  brief  will  be  presented  to  the  Supreme 
Court  next  Term  in  Aaron  v.  Ford.  Bacon  d  Davis,  174  F.  (2d)  730  (C.  A.  8), 
certiorari  granted  June  27,  1949. 
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There  is  nothing  in  the  statute  to  indicate  that  land  reserved 
for  military  use  is  outside  the  purview  of  the  statute.  On  the 
contrary,  the  Supreme  Court  recently  held  that  the  Act  extends 
to  employees  at  the  military  base  in  Bermuda,  leased  and  oc- 
cupied by  the  United  States.  V ermilya-Brown  Co.  v.  Connell, 
335  U.  S.  377.  Whether  land  is  leased,  owned  or  otherwise 
reserved  for  Government  use  is  uniformly  recognized  by  the 
Government  defense  establishments  as  not  placing  it  in  a 
special  category.  The  term  "military  reservation"  is  merely 
"a  phrase  used  by  the  War  Department  to  describe  real  estate, 
devoted  to  War  Department  uses."  Ordnance  Procurement 
Instructions  Jurisdiction  and  Military  Reservations  (57,200.1), 
Commerce  Clearing  House  War  Law  Service  (2d  Ed.),  Volume 
II  (Government  Contracts),  par.  25,869.  The  War  Depart- 
ment has  stated  that  the  phrase  "has  no  particular  legal  signifi- 
cance," ibid.  By  giving  the  phrase  special  legal  significance, 
the  district  court  has  drawn  an  artificial  distinction  based  on 
the  work  site  which  finds  no  support  either  in  Government 
usage  or  in  law.  Indeed,  the  usual  cost-plus  contract  is  or- 
dinarily performed  on  territory  controlled  or  owned  by  the  Gov- 
ernment. See,  for  example,  Army-Navy  statement  that  the 
Nation's  armament  program  was  carried  out  by  commercial 
contractors  or  units  "all"  of  which  "are  owned  outright  by 
the  United  States,  and  all  but  a  very  few  *  *  *  located 
upon  military  reservations." 2  Statement  of  Labor  Policy 
Governing  Government-Owned  Privately  Operated  Plants, 
War  Department  Labor  Operations  Manual  (of  May  15,  1943). 

2  The  district  court  apparently  assumed  that  all  of  the  work  performed  on 
Government  contracts,  with  one  exception,  was  on  military  "reservations." 
The  record  does  not  clearly  indicate  the  locations  where  all  the  work  was 
performed.  It  seems  evident,  however,  that  all  of  the  Territory  of  Hawaii 
was  not  a  military  reservation.  See,  for  example,  Executive  Order  No. 
8388,  April  5,  1940,  5  F.  R.  1361,  providing  for  adjustment  of  the  boundaries 
of  the  Puolo  Point  Military  Reservation  and  Port  Allen  airport ;  Executive 
Order  No.  8527  of  August  27,  1940,  5  F.  R.  3403,  transferring  a  part  of  the 
Sand  Island  Military  Reservation,  Hawaii,  to  the  Treasury  Department; 
Act  of  October  16,  1941  (55  Stat.  741)  authorizing  the  Secretary  of  War  to 
convey  the  remaining  portion  of  the  Makalapa  Military  Reservation,  Hawaii, 
to  the  Honolulu  Plantation  Company ;  Executive  Order  No.  8870  of  August 
25,  1941,  6  F.  R.  4397,  restoring  to  the  Territory  a  part  of  the  Waimanalo 
Military  Reservation. 


No  reason  appears  for  granting  immunity  from  applicable 
Federal  statutes  to  activities  carried  on  on  military  reservations 
which  is  not  granted  to  activities  performed  on  non-military 
Government  reservations.  That  work  on  a  Government  reser- 
vation is  not  ordinarily  excepted  from  such  laws  was  made  clear 
by  the  Supreme  Court  in  Buckstafj  Co.  v.  McKinley,  308  U.  S. 
358.  The  Court  in  the  Buckstafj  case  held  the  Social  Security 
Act  applicable  to  employees  of  an  Arkansas  Corporation  which 
operated  a  bath  house  on  the  United  States  Government  Reser- 
vation, Hot  Springs  National  Park,  and  rejected  the  argument 
that  the  contractor  was  exempt  as  "an  instrumentality  of  the 
United  States"  because  of  its  location  on  the  reservation.  In 
holding  a  private  business  organized  for  profit  was  not  con- 
verted into  an  instrumentality  of  the  United  States  by  the 
fortuity  of  its  location,  the  Court  stated  (308  U.  S.  at  363) : 

*  *  *  The  control  reserved  by  the  Government  for 
protection  of  a  government  program  and  the  public  in- 
terest is  not  incompatible  with  the  retention  of  the  status 
of  a  private  enterprise.  *  *  *  That  control,  being 
wholly  supervisory,  is  not  to  be  differentiated  from  the 
type  of  control  which  the  United  States  may  reserve 
over  any  independent  contractor  without  transforming 
him  into  its  instrumentality. 

This  Court  in  several  decisions  under  the  Fair  Labor  Stand- 
ards Act  has  recognized  that  workers  are  not  excluded  from  the 
scope  of  the  Act  because  their  work  is  performed  on  land  re- 
served for  the  use  of  the  defense  establishment.  Thus,  in  Ritch 
v.  Puget  Sound,  156  F.  (2d)  334  (C.  A.  9),  construction  em- 
ployees dredging  channels  in  the  harbor  of  the  Bremerton  Navy 
Yard  were  held  to  be  engaged  in  commerce  within  the  coverage 
of  the  Act.  Again  in  Joshua  Hendy  Corporation  v.  Mills,  169 
F.  (2d)  898  (C.  A.  9),  this  Court  held  that  construction  work  at 
the  Wilmington,  California,  shipyard  owned  by  the  Maritime 
Commission  constituted  the  production  of  goods  for  commerce. 
In  the  Ritch  and  Hendy  cases  Government  ownership  of  the 
ships  was  not  held  to  alter  the  coverage  of  the  Act  where  the 
employees'  activities  met  the  statutory  definition  of  commerce. 
Thus,  it  is  clear  that  the  performance  of  a  contract  with  the 
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United  States  on  a  Government  or  military  reservation  pro- 
vides no  preferred  status  to  an  employer  with  respect  to  the 
coverage  of  the  Fair  Labor  Standards  Act,  a  statute  of  general 
application.  The  court  below  was  clearly  in  error,  therefore, 
in  ruling  otherwise. 

II 

There  is  insufficient  basis  in  the  record  to  decide  the  issue  of 

coverage 

On  the  basis  of  a  stipulation  merely  enumerating,  but  not 
describing  in  detail,  the  projects  on  which  the  workers  were 
engaged,  the  lower  court  held  a  large  part  of  them  to  be 
"new"  construction  and  not  within  the  scope  of  the  Act  (R.  81, 
85).  But  the  characterization  of  a  construction  project  as 
"new"  does  not  withdraw  such  activity  from  the  scope  of 
commerce.  Pederson  v.  /.  F.  Fitzgerald,  318  U.  S.  740,  742; 
Ritch  v.  Puget  Sound,  156  F.  (2d)  334  (C.  A.  9) ;  Walling  v. 
McCrady  Const.  Co.,  156  F.  (2d)  932  (C.  A.  3),  certiorari 
denied  329  U.  S.  785;  Bennett  v.  Loftis,  167  F.  (2d)  286  (C.  A. 
4) .  Rather  the  question  to  be  resolved  is  not  whether  the  work 
is  "new"  but  whether  it  is  related  to  existing  commerce  or 
production  therefor.  The  court's  holding  with  respect,  to 
coverage,  however,  was  based  entirely  on  a  stipulation  without 
development  of  any  facts  on  the  record  which  would  enable 
it  to  determine  the  nature  of  the  work  performed  or  the  relation 
of  the  employees'  activities  to  commerce.  It  is  submitted 
that  the  issues  here  involved  should  not  have  been  determined 
by  summary  procedures.  The  coverage  issues  presented  by 
this  case  are  not  "clear  cut  and  simple,"  but  are  "issues  of 
far  flung  import"  which  the  Supreme  Court  has  admonished 
should  be  decided  only  upon  a  full  presentation  of  the  relevant 
facts.     Kennedy  v.  Silas  Mason  Co.,  334  U.  S.  249,  257. 

The  record  in  the  instant  case  does  not  contain  evidence 
on  some  of  the  most  relevant  matters.  "The  fact  that  all 
of  *  *  *  [appellee's]  business  is  not  shown  to  have  an 
interstate  character  is  not  important.  The  applicability  of  the 
Act  is  dependent  on  the  character  of  the  employees'  work." 
Walling  v.  Jacksonville  Paper  Co.,  317  U.  S.  564,  571.  Thus, 
despite  the  fact  that  "the  applicability  of  §  7  (a)  of  the  Act 


*  *  *  is  determined  not  by  the  nature  of  the  employer's 
business,  but  by  the  character  of  the  employee's  activities" 
(Tipton  v.  Bearl  Sprott  Co.,  175  F.  (2d)  432,  435  (C.  A.  9)), 
there  is  nothing  in  the  record  showing  the  nature  of  any  em- 
ployee's activities.  It  is  well  established  that  activities  re- 
lating to  the  procurement  or  ordering  of  goods  from  outside 
the  State  are  in  interstate  commerce.  Walling  v.  Jacksonville 
Paper  Co.,  128  F.  (2d)  395,  398  (C.  A.  5),  affirmed  317  U.  S. 
564;  Walling  v.  Goldblatt  Bros.,  128  F.  (2d)  778,  784  (C.  A.  7), 
certiorari  denied  318  U.  S.  757;  Walling  v.  Mutual  Wholesale 
Food  &  Supply  Co.,  141  F.  (2d)  331,  339-341  (C.  A.  8) 
Walling  v.  West  Kentucky  Coal  Co.,  153  F.  (2d)  582  (C.  A.  6) 
A.  H.  Phillips  v.  Walling,  144  F.  (2d)  102,  104  (C.  A.  1) 
Walling  v.  Herlihy,  161  F.  (2d)  568  (C.  A.  4).  Similarly,  the 
unloading  of  interstate  shipments  has  been  held  to  constitute 
interstate  commerce  under  the  Fair  Labor  Standards  Act. 
Walling  v.  Jacksonville  Paper  Co.,  supra;  Walling  v.  Con- 
sumers Co.,  149  F.  (2d)  626,  629  (C.  A.  7)  ;  Walling  v.  A.  H. 
Phillips,  supra;  West  Kentucky  Coal  Co.  v.  Walling,  supra; 
Walling  v.  Herlihy,  supra;  Walling  v.  Mutual  Wholesale  Food 
&  Supply  Co.,  supra.  And  employees  who  keep  the  books  and 
records  and  write  the  correspondence  relating  to  the  buying, 
receiving  and  shipping  of  goods  across  State  lines  are  engaged 
in  commerce  within  the  meaning  of  the  Act.  "Those  who 
work  either  at  selling  or  delivering  across  State  lines,  or  at 
buying  and  receiving  across  state  lines  are  employed  in  com- 
merce, whether  they  write  the  letters,  keep  the  books  or  load 
and  unload  or  drive  the  trucks''  (Italics  supplied).  Walling 
v.  Jacksonville  Paper  Co.,  supra;  Walling  v.  Mutual  Wholesale 
Food  &  Supply  Co.,  supra;  West  Kentucky  Coal  Co.  v.  Walling, 
supra.  Although  almost  certainly  a  construction  corporation, 
such  as  appellee,  engaged  in  the  general  construction  business 
under  contracts  with  private  individuals,  the  City  and  County 
of  Honolulu,  Territory  of  Hawaii  and  the  United  States  (R.  19) 
would  engage  workers  performing  some  of  these  activities  re- 
lating to  the  procurement  and  receipt  of  extrastate  goods,  the 
court  did  not  inquire  into  the  duties  of  individual  employees 
but  denied  recovery,  in  general  sweeping  terms,  to  workers  on 
"new  construction." 
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The  variety  of  work  performed  by  appellee's  employees  on 
contracts  prior  to  December  7,  1941  is  illustrated  by  the  brief 
enumeration  in  the  record  of  some  64  contracts  (R.  69-76). 
Some  of  the  projects  for  which  recovery  was  denied  include  the 
construction  of  telephone,  electric,  radio  and  waterway  facili- 
ties. Such  projects  performed  under  contract  with  the  Federal 
Government  were  described  as  a  battery  charging  distribution 
system  at  the  submarine  base  at  Pearl  Harbor  (R.  69,  77,  79), 
an  airplane  service  landing  mat  at  Ewa  (ibid.),  a  mooring  mast 
area  (R.  69),  and  concrete  bombproof  shelters  for  Army  radio 
facilities  on  Oahu  (R.  70,  78).  In  addition,  a  wharf  and  con- 
crete shed  was  built  at  Port  Allen,  Kauai  for  the  Territorial 
Government  (R.  73,  81),  while  a  wharf  and  shed  and  wharf 
and  pier  were  also  constructed  for  a  private  industry  (R.  73, 
83,  84,  85).  Construction  of  new  substations  at  Hickam  Field 
was  undertaken  for  the  Mutual  Telephone  Company  (R.  83), 
the  digging  and  back  filling  of  trenches  for  underground  con- 
duits for  the  Hawaiian  Electric  Company,  Limited  (R.  74,  83), 
and  the  installation  of  a  waterline  for  the  Oahu  Railway  and 
Land  Company  (ibid.). 

The  decisions  of  the  Supreme  Court  and  of  other  courts  have 
uniformly  held  that  employees  engaged  in  the  improvement,  , 
maintenance  and  extension  of  such  existing  instrumentalities  i 
of  commerce  as  are  mentioned  above  are  engaged  in  commerce 
within  the  meaning  of  the  Act,  even  though  the  particular 
project,  viewed  in  isolation,  might  be  characterized  as  "new 
construction."     Pederson  v.  /.  F.  Fitzgerald  Const.  Co.,  318  • 
U.  S.  740,  324  U.  S.  726;  Overstreet  v.  North  Shore  Corp.,  318 
U.  S.  125;  Ritch  v.  Puget  Sound  Bridge  &  Dredging  Co.,  156  F. 
(2d)  334  (C.  A.  9) ;  Walling  v.  Patton-Tulley  Transp.  Co.,  134 
F.  (2d)  945  (C.  A.  6) ;  Walling  v.  McCrady  Const.  Co.,  156  F. 
(2d)  932  (C.  A.  3),  certiorari  denied  329  TJ.  S.  785;  Laudadio  v. 
White  Const.  Co.,  163  F.  (2d)  383  (C.  A.  2) ;  Bennett  v.  Loftis, 
167  F.  (2d)  286  (C.  A.  4). 

Moreover,  it  appears  that  some  employees  may  be  engaged  in 
the  production  of  goods  for  commerce  within  the  meaning  of 
Section  3  (j)  of  the  Act.  To  the  extent  that  erection  of  such 
industrial  facilities,  as  the  ordnance  machine  shop  at  Fort 
Shafter,  Honolulu  (R.  70,  78),  may  have  been  a  part  of  existing 
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facilities  used  to  produce  or  repair  parts  of  ships,  planes,  or  sub- 
marines which  were  sent  outside  the  Territory,  such  work  would 
constitute  the  production  of  goods  for  commerce.  Walling  v. 
Roland  Electrical  Co.,  326  U.  S.  657 ;  Joshua  Hendy  Corporation 
v.  Mills,  169  F.  (2d)  898  (C.  A.  9) ;  Griffin  Cartage  Co.  v.  Wall- 
ing, 153  F.  (2d)  587  (C.  A.  6) ;  Walling  v.  Morris,  155  F.  (2d) 
832  (C.  A.  6) ,  reversed  on  other  grounds  332  U.  S.  422.  But  the 
court  held  this  work  not  covered  by  the  Act  despite  the  fact 
that  the  nature  of  the  individual  employee's  job  classification, 
i.  e.,  whether  mechanics,  laborers,  etc.,  as  well  as  the  specific 
activity  performed,  is  undeveloped  in  the  record.  In  the  ordi- 
nary case,  however,  these  workers  would  be  considered  a  part 
of  "an  integrated  effort  for  the  production  of  goods"  and  thus 
necessary  to  production  within  the  statutory  definition. 
Armour  &  Co.  v.  Wantock,  323  U.  S.  126,  130.  Nor  is  it  shown 
by  the  record  whether  appellee's  employees  included  a  clerical 
and  administrative  staff  to  assist  in  the  production  activity. 
For  "equally  a  part  of  the  [productive]  pattern  are  the  admin- 
istration, management,  and  control  of  the  various  physical 
processes  together  with  the  accompanying  accounting  and 
clerical  activities."     Borden  v.  Borella,  325  U.  S.  679,  683. 

Finally,  a  full  presentation  of  the  facts  may  show  that  the 
construction  of  a  warehouse  storage  building  and  roads,  an 
underground  storage  tank,  container  plant  and  warehouse  all 
built  for  the  Hawaiian  Pineapple  Company,  Ltd.  (R.  74,  83, 
84)  may  be  included  within  the  statutory  definition  of  pro- 
duction. The  Act  has  been  held  to  extend  to  the  construction 
of  a  new  structure  and  roadways  used  as  an  integral  part  of  an 
existing  plant  producing  goods  for  commerce.  Walling  v. 
McCrady  Const.  Co.,  156  F.  (2d)  932  (C.  A.  3),  certiorari  de- 
nied 329  U.  S.  785.  In  the  McCrady  case,  the  repair  of  drain- 
age ditches,  plant  roadways  and  walks  were  held  integral  parts 
of  the  existing  plant.  Moreover,  the  court  in  the  McCrady 
case  brushed  aside  artificial  distinctions  between  "new"  con- 
struction and  reconstruction  in  holding  subject  to  the  Act  work 
performed  in  building  a  new  tinning  mill  and  other  new  indus- 
trial facilities  (see  60  F.  Supp.  243,  251-252)  as  part  of  an  exist- 
ing establishment  producing  goods  for  commerce.  The  court 
quoted  with  approval  the  trial  court's  holding  that  "These  new 
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unite  were  all  integral  parts  of  existing  plants  and  were  con 
structed  to  enlarge  or  replace  outmoded  buildings  and  ma- 
chinery and  thus  to  continue  the  operation  of  the  plant  as  a 
whole".  (156  F.  (2d)  at  937.)  If  the  structures  in  the  instant 
case  were  in  fact  "integral  parts"  of  processing  plants,  plants 
already  in  operation — as  appears  to  be  the  case  with  the  Ha- 
waiian Pineapple  Company — appellants'  work  would  appear 
to  be  necessary  to  production  "as  part  of  an  integrated  effort" 
for  the  production  of  goods  and  therefore  within  the  coverage 
of  the  Act.  Armour  &  Co.  v.  Wantock,  323  U.  S.  126,  130.  If 
there  is  a  complete  trial  in  this  case,  "appellants  will,  of  course, 
have  the  burden  of  proving  that  the  process  or  occupation  in 
which  they  were  employed  was,  in  fact,  necessary  to  the  pro- 
duction of  goods  for  commerce.  They  may  sustain  this  burden. 
They  may  fail  to  sustain  it,  but  we  cannot  assume  they 
will  fail."  Tipton  v.  Bearl  Sprott  Co.,  175  F.  (2d)  432,  435 
(C.A.9). 

In  view  of  the  inadequacy  of  the  present  record,  it  would  seem 
impossible  to  determine  whether  appellants'  work  should  be  re- 
garded as  properly  within  the  scope  of  the  Act.  When  such  a 
limited  record  was  presented  to  the  Supreme  Court  in  Kennedy 
v.  Silas  Mason  Co.,  334  U.  S.  249,  involving  questions  of  cover- 
age with  respect  to  employees  of  a  cost-plus-fixed-f ee  contractor 
with  the  Government,  the  Court  vacated  a  summary  judgment 
and  remanded  the  case  to  the  district  court.  The  Supreme 
Court  there  pointed  out  that  "No  conclusion  in  such  a  case 
should  prudently  be  rested  on  an  indefinite  factual  foundation." 
334  U.  S.  at  256.  Accordingly,  we  respectfully  suggest  that  the 
case  be  remanded  to  the  district  court  to  determine  all  relevant 
facts  regarding  the  construction  work  in  which  appellants  were 
engaged. 

Ill 

The  military  orders  governing  labor  conditions  in  the  Terri- 
tory of  Hawaii  provide  no  defense  under  section  9  of  the 
Portal-to-Portal  Act 

The  lower  court's  judgment  barring,  under  Section  9  of  the 
Portal  Act  (29  U.  S.  C.  sec.  259),  appellants'  wage  claims  for 
the  period  from  December  7,  1941  to  November  10,  1943  was 
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based  on  its  holding  that  appellee  had  "no  freedom  of  choice" 
other  than  to  comply  with  military  orders  fixing  wages  during 
that  period  (R.  45)  and  that,  therefore,  compliance  with  the 
Fair  Labor  Standards  Act  was  "impossible"  (R.  48).  Despite 
the  added  finding  that  defendant  "must  have  known  it  was  not 
paying  and  working  its  employees  as  directed  by  the  Fair 
Labor  Standards  Act"  (R.  48),  the  court  concluded  that  any 
noncompliance  was  "in  good  faith  in  conformity  with  and  in 
reliance  on"  orders  of  an  agency  of  the  United  States. 

It  is  the  Administrator's  position  that  nothing  in  the  military 
orders  issued  precluded  compliance  with  the  Fair  Labor  Stand- 
ards Act,  and  that  therefore,  any  failure  to  pay  the  statutory 
wages  was  not  "in  good  faith  in  conformity  with  and  in 
reliance  on"  such  orders.  The  applicable  orders,  issued  by  the 
Office  of  the  Military  Governor,  governing  working  conditions 
in  Hawaii,  were  General  Orders  Nos.  38,  91,  10  and  40  (R. 
37-40).  Their  general  purpose  was  to  fix  uniform  wage  rates 
on  all  defense  projects,  establish  a  regular  48-hour  week  on 
these  projects,  "freeze"  employees  on  war  projects  and  on  cer- 
tain private  jobs,  impose  penalties  on  employees  for  leaving 
their  jobs  without  bona  fide  releases  from  employers,  and  es- 
tablish an  appeal  agency  to  hear  discharge  cases.  (Cf.  R.  62- 
G6.)  There  was  no  indication  in  any  of  these  orders  that  they 
were  intended  to  supersede  Federal  laws  otherwise  applicable. 
On  the  contrary,  these  orders  are  consistent  with  the  whole 
purpose  of  martial  law,  which  is  not  to  suspend  existing  laws 
but  to  see  that  the  laws  are  faithfully  executed.  The  Federal 
statute  authorizing  the  declaration  of  martial  law  in  Hawaii 
provides  that  "The  governor  shall  be  responsible  for  the  faithful 
execution  of  the  laws  of  the  United  States  *  *  *."  31 
Stat  153, 48  U.S.C.  sec.  532. 

It  is  important  to  note  at  the  outset  that  the  provisions  of 
the  general  orders  dealing  with  the  length  of  the  workweek 
and  wage  rates  were  limited  to  defense  work  under  the  Army 
and  Navy  Departments  and  did  not  include  work  performed 
for  the  territorial  government  or  for  private  industry.  The 
court,  however,  erroneously  treated  all  construction  work  as 
governed  by  the  orders  and  did  not  distinguish  between  the 
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kinds  of  projects  undertaken.3  It  is  therefore  apparent  that 
the  court's  denial  of  recovery  under  the  Portal  Act  could  not 
properly  apply  to  commercial  work,  which  amounted  to  ap- 
proximately 20%  of  the  work  during  the  period  (R.  25,  40). 

The  only  order  specifically  mentioning  the  Fair  Labor  Stand- 
ards Act  was  General  Order  No.  91  which  provided  that  "Noth- 
ing herein  shall  be  construed  as  superseding  or  in  conflict  with 
the  provisions  of  the  Fair  Labor  Standards  Act  of  1938,  or  the 
Walsh-Healey  Public  Contracts  Act"  (R.  62).  Thus  at  least 
for  the  period  when  General  Order  91  was  in  effect — from 
April  1,  1942,  to  March  10,  1943,  the  specific  provisions  of  the 
military  order  directed  that  the  applicable  Federal  laws  gov- 
erning wages  were  not  superseded. 

Not  only  did  the  specific  proviso  negate  any  intent  to 
supersede  the  provisions  of  the  Fair  Labor  Standards  Act,  the 
wage  requirements  of  General  Order  No.  91  presented  no  con- 
flict with  the  wage  standards  of  the  Act.  The  Order  provided 
generally  for  a  normal  workweek  of  six  days  of  eight  hours  each 
and  required  overtime  to  be  paid  at  the  rate  of  one  and  one- 
half  times  the  regular  rate  of  pay  for  hours  worked  in  excess 
of  44  in  a  week  or  in  excess  of  8  in  one  day  (R.  38,  63).  The 
Order  contained  nothing  prohibiting  compliance  with  the  statu- 
tory standard  which  requires  payment  for  the  work  covered 
by  it  at  one  and  one-half  times  the  regular  rate  after  40  hours 
in  a  week.  Moreover,  as  shown  above,  the  Order  expressly 
disclaimed  such  conflict. 

General  Order  No.  91  not  only  did  not  conflict  with  the  Fed- 
eral Act  or  preclude  in  any  way  overtime  payment  in  accord- 
ance with  statutory  standards,  but  set  rates  in  contemplation 
that  the  federal  Act  was  applicable.  Wage  Schedule  No.  9, 
referred  to  in  General  Order  No.  91  as  setting  the  wage  scales 
for  Government  contractors  (R.  63),  listed  rates  of  pay  for 
designated    job    classifications.     This    Schedule    established 

3  Although  General  Order  No.  38  (R.  59)  does  not  contain  the  explicit 
delimiting  provisions  contained  in  the  other  orders,  there  is  no  question 
that  it  did  not  apply  to  private  firms  not  engaged  in  war  work.  See  fn.  4, 
infra,  p.  15.  Moreover,  under  General  Order  No.  38,  wage  rates  were  frozen 
on  the  Island  of  Oahu  only  and  not  on  work  performed  on  other  islands.  It 
does  not  appear  that  all  of  the  work  in  issue  was  performed  within  this 
geographical  limitation. 
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standard  hourly  rates  for  job  classifications  on  the  basis  of  the 
length  of  workweek  (Appendix  B,  p.  23).  Different  base  rates 
were  thus  set  for  classifications  performing  work  on  a  forty- 
hour  week,  forty-four  hour  week,  and  forty-eight  hour  week 
(ibid.)  The  regulations  preceding  the  Schedule  and  made  a 
part  thereof  clearly  stated  that  the  "classifications  listed  under 
40-hour  week  basis  are  those  subject  to  Fair  Labor  Standards 
Act  of  1938,  which  provides  for  payment  on  a  40-hour  week 
basis  instead  of  a  44-hour  week  basis"  (ibid.,  p.  22).  Thus, 
despite  the  clear  wording  of  the  Order  negativing  any  conflict 
with  the  Act,  if  any  doubt  was  suggested  as  to  the  Act's  appli- 
cability, the  wage  schedule  incorporated  in  Order  No.  91  made 
reference  to  the  Federal  law  and  established  base  rates  with  a 
view  to  its  applicability.  Far  from  giving  notice  of  a  "vari- 
ance" with  the  Federal  Act  (R.  48),  the  military  orders  gave 
notice  of  the  Act's  requirements. 

Nor  did  the  earlier  General  Order  38  issued  December  20, 
1941,  affect  the  continued  application  of  the  Fair  Labor  Stand- 
ards Act  (R.  59).  Although  it  made  no  reference  to  the 
Federal  Act,  its  provisions  for  a  normal  working  day  of  eight 
hours  and  requirement  that  overtime  be  paid  at  one  and 
one-half  times  the  regular  rate  thereafter  in  no  way  posed  a 
conflict  with  the  Act,  requiring  overtime  payment  after  forty 
hours  in  a  workweek.4  It  can  hardly  be  contended  that  the 
failure  of  this  Order  to  mention  weekly  overtime  presented 
any  conflict  with  the  Federal  law.  Certainly,  as  demonstrated 
(supra,  14),  any  possible  question  presented  by  General  Order 
38  as  to  the  applicability  of  the  Act  was  clarified  by  General 
Order  91  issued  shortly  thereafter  and  containing  the  explicit 

4  Although  General  Order  38  contained  only  a  provision  for  payment  of 
overtime  after  8  hours  in  a  day  and  contained  no  reference  to  the  Walsh- 
Healey  Public  Contracts  Act,  providing  for  overtime  payment  for  a  work- 
week longer  than  40  hours  as  well  as  for  hours  worked  in  excess  of  8  in  a 
day,  representatives  of  the  Military  Government  were  advising  employers 
that  the  higher  labor  standards  of  the  Walsh-Healey  Act  and  the  Fair 
Labor  Standards  Act  were  in  "full  effect"  and  had  not  been  suspended  (see 
Appendix  C,  pp.  24-25). 

See  also  President  Roosevelt's  statement  reported  in  Honolulu  Star-Bul- 
letin, January  1,  1942,  stating  the  governmental  policy  of  continued  enforce- 
ment in  Hawaii  of  the  Wage-Hour  Law  requiring  compensation  at  time  and 
one-half  for  hours  worked  over  40  in  a  week  (Appendix  D,  p.  26) . 
854462—49 3 
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statement  that  the  Order  was  not  intended  to  supersede  or 
conflict  with  the  provisions  of  the  Fair  Labor  Standards  Act. 

General  Order  No.  10,  issued  March  10,  1943,  following 
General  Order  No.  91,  likewise  presented  no  difficulty  in  com- 
plying with  the  Federal  statute  (Appendix  E,  p.  27).  Like 
General  Order  No.  91,  it  provided,  inter  alia,  for  an  8-hour 
day  and  6-day  week  with  overtime  payable  after  44  hours  in 
a  week  or  8  hours  in  a  day.  Like  the  other  orders  mentioned, 
no  restriction  was  placed  upon  complying  with  the  Federal 
statute  and  Wage  Schedule  No.  9,  incorporated  in  the  Order, 
designated  standard  wage  scales  and  made  specific  reference 
to  base  rates  established  for  activities  subject  to  the  Fair  Labor 
Standards  Act  (Appendix  B,  p.  23). 5 

Since  the  orders  presented  no  conflict  with  the  application 
of  the  Fair  Labor  Standards  Act,  the  lower  court's  holding 
that  appellee  was  required  to  continue  its  wage  practices  can- 
not stand.  The  military  orders  here,  unlike  the  flat  prohibi- 
tion of  overtime  compensation  for  certain  supervisory  em- 
ployees contained  in  the  War  Department  instructions  in  Las- 
siter  v.  Atkinson  Co.  (C.  A.  9,  decided  August  24,  1949),  did 
not  prohibit  additional  compensation  for  hours  worked  in 
excess  of  the  statutory  maximum.  The  lower  court's  ruling 
would  in  effect  repeal  the  Act  "at  a  time  when  all,  or  nearly 
all  major  industries  are  operating  upon  government  contract." 
Walling  v.  Patton-Tulley  Transp.  Co.,  134  F.  (2d)  945,  949 
(C.  A.  6).  In  a  similar  situation  reconciling  the  application 
of  the  Eight  Hour  Law  (40  U.  S.  C.  Sec.  321)  with  the  Fair 
Labor  Standards  Act,  the  Court  of  Appeals  for  the  Sixth  Circuit 
stated,  "Repeals  by  implication  are  not  favored  and  a  later  law 
will  not  be  construed  to  repeal  one  enacted  prior  thereto  unless 
the  two  acts  are  so  clearly  repugnant  that  they  may  not  easily 
be  reconciled."     Walling  v.  Patton-Tulley  Transp.  Co.,  supra 

5  The  final  order  involved  here,  General  Order  No.  40,  issued  November  1, 
1943,  contained  the  same  clause  as  General  Order  No.  91  providing  that 
'Nothing  herein  shall  be  construed  as  superseding  or  in  conflict  with  the 
provisions  of  the  Fair  Labor  Standards  Act  of  1938"  and  requiring  overtime 
payment  after  40  hours  worked  in  a  week  or  8  hours  in  a  day  (R.  37;  see 
record  No.  10763,  Kahanamoku  v.  Duncan,  (1944),  p.  311,  filed  in  this  Court). 
Appellee  makes  no  contention  that  this  latter  order  precluded  compliance 
with  the  Federal  statute. 
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at  948.  Like  the  Eight  Hour  Law  in  the  Patton-Tulley  case 
providing  for  payment  of  overtime  after  more  than  8  hours 
had  been  worked  in  a  day,  which  was  held  completely  consistent 
with  the  Fair  Labor  Standards  Act,  the  original  General  Order 
38  (R.  59)  with  the  same  provision  as  the  Eight  Hour  Law 
may  easily  be  reconciled  with  the  Act  and  can  stand  in  no  fa- 
vored position.  "No  difficulty  will  be  perceived,"  said  the 
Court  in  the  Patton-Tulley  case  "in  complying  with  both 
statutes, — giving  overtime  pay  for  work  in  excess  of  the  weekly 
maximum,  in  the  one  case,  and  overtime  pay  for  work  in  excess 
of  the  daily  maximum,  in  the  other."  134  F.  (2d)  at  948.  Its 
subsequent  replacement  by  General  Orders  No.  91  and  No.  40, 
containing  a  clear  proviso  preserving  the  employee's  right  to 
higher  wage  and  hour  standards  to  which  the  Act  might  entitle 
him,  cannot  serve  to  deprive  the  employee  of  the  benefit  of  the 
Act's  standards.  "No  reason  appears  why  contractors  for  the 
government  are  to  be  permitted  to  maintain  sub-standard  labor 
conditions  while  private  contractors  are  prohibited  from  doing 
so."    Patton-Tulley  case,  supra,  134  F.  (2d)  at  949.6 

Appellee  has  failed  to  show  that  it  acted  "in  good  faith  in 
conformity  with  and  in  reliance  on"  any  agency  ruling  which 
would  bar  any  wage  claim  under  the  Fair  Labor  Standards  Act. 
As  the  court  found,  appellee  "knew  or  should  have  known  it 
was  not  complying  with  the  Fair  Labor  Standards  Act"  (R. 
47).  The  military  orders  on  which  appellee  claims  to  rely  did 
not  make  compliance  with  the  Act  impossible,  but,  rather,  as 

8  The  Acting  Administrator's  views  as  expressed  in  a  telegram  of  Decem- 
ber 10,  1941,  to  the  Labor  Department's  Territorial  Representative  (R.  41) 
was  intended  to  apply  only  to  The  situation  where  the  Government  is  in  the 
position  of  an  employer  in  supervising,  controlling  and  paying  workers  and 
not  where  the  direction,  supervision,  and  control  of  the  work  is  maintained 
by  private  firms.  Cf.  Creekmore  v.  Public  Belt  Railroad  Commission,  134 
F.  (2d)  576  (C.  A.  5),  certiorari  denied  320  U.  S.  742.  Similarly,  the  letter 
of  February  18,  1941,  from  the  Administrator  to  Secretary  Knox  (Def.  ex.  2, 
R.  119),  referring  to  certain  construction  work  not  covered  by  the  Act, 
was  not  intended  to  give  blanket  exclusion  to  construction  workers  on 
Government  projects  and  was  subsequently  modified  to  clarify  any  misunder- 
standing with  respect  to  the  Act's  coverage  (Appendix  F,  p.  29).  Nor  was 
there  good  faith  reliance  on  such  interpretations  as  required  by  Section  9 
of  the  Portal  Act  (R.  41-42,  125).  Cf.  Lassiter  v.  Atkinson  Co.,  (C.  A.  9, 
decided  August  24, 1949) . 
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we  have  shown,  required  such  compliance.  The  court,  there- 
fore, erred  in  holding  that  there  was  a  repugnance  or  incon- 
sistency between  the  military  orders  and  the  operation  of  the 
Federal  statute. 

Respectfully  submitted. 

William  S.  Tyson, 

Solicitor, 
Bessie  Margolin, 

Assistant  Solicitor, 
William  A.  Lowe, 
Helen  Grundstein, 
Attorneys,  United  States  Department  of  Labor, 

Washington,  D.  C. 
Kenneth  C.  Robertson, 

Regional  Attorney. 

September  1949. 


APPENDIX   A 

Statutory  Provisions  Involved 

Questions  raised  on  this  appeal  deal  with  the  applicability 
of  the  following  sections  of  the  Fair  Labor  Standards  Act  of 
1938  and  the  Portal-to-Portal  Act  of  1947. 

Fair  Labor  Standards  Act  of  1938,  c.  676,  52  Stat.  1060, 
29  U.  S.  C,  sec.  201. 

Sec.  3.  As  used  in  this  Act — 

***** 

(b)  "Commerce"  means  trade,  commerce,  transportation, 
transmission,  or  communication  among  the  several  States  or 
from  any  State  to  any  place  outside  thereof. 

(c)  "State"  means  any  State  of  the  United  States  or  the 
District  of  Columbia  or  any  Territory  or  possession  of  the 
United  States. 

(d)  "Employer"  includes  any  person  acting  directly  or  in- 
directly in  the  interest  of  an  employer  in  relation  to  an  em- 
ployee but  shall  not  include  the  United  States  or  any  State  or 
political  subdivision  of  a  State,  or  any  labor  organization  (other 
than  when  acting  as  an  employer),  or  anyone  acting  in  the 
capacity  of  officer  or  agent  of  such  labor  organization. 

***** 

(j)  "Produced"  means  produced,  manufactured,  mined, 
handled,  or  in  any  other  manner  worked  or  in  any  State ;  and 
for  the  purposes  of  this  Act  an  employee  shall  be  deemed  to 
have  been  engaged  in  the  production  of  goods  if  such  employee 
was  employed  in  producing,  manufacturing,  mining,  handling, 
transporting,  or  in  any  other  manner  working  on  such  goods, 
or  in  any  process  or  occupation  necessary  to  the  production 
thereof,  in  any  State. 

***** 

Sec.  7.  (a)  No  employer  shall,  except  as  otherwise  pro- 
vided in  this  section,  employ  any  of  his  employees  who  is  en- 

(19) 
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gaged    in    commerce    or    in    the    production    of    goods    for 
commerce — 

*  *  *  *  ♦ 

(3)  for  a  workweek  longer  than  forty  hours  after  the 
expiration  of  the  second  year  from  such  date,  unless 
such  employee  receives  compensation  for  his  employ- 
ment in  excess  of  the  hours  above  specified  at  a  rate  not 
less  than  one  and  one-half  times  the  regular  rate  at 
which  he  is  employed. 

Portal-to-Portal  Act  of  1947,  61  Stat.  84,  29  U.  S.  C. 
sec.  261  et  seq. 

Sec.  9.  Reliance  on  past  Administrative  Rulings,  Etc. — 
In  any  action  or  proceeding  commenced  prior  to  or  on  or  after 
the  date  of  the  enactment  of  this  Act  based  on  any  act  or 
omission  prior  to  the  date  of  the  enactment  of  this  Act,  no  em- 
ployer shall  be  subject  to  any  liability  or  punishment  for  or  on 
account  of  the  failure  of  the  employer  to  pay  minimum  wages 
or  overtime  compensation  under  the  Fair  Labor  Standards  Act 
of  1938,  as  amended,  the  Walsh-Healey  Act,  or  the  Bacon- 
Davis  Act,  if  he  pleads  and  proves  that  the  act  or  omission  com- 
plained of  was  in  good  faith  in  conformity  with  and  in  reliance 
on  any  administrative  regulation,  order,  ruling,  approval,  or 
interpretation,  of  any  agency  of  the  United  States,  or  any  ad- 
ministrative practice  or  enforcement  policy  of  any  such  agency 
with  respect  to  the  class  of  employers  to  which  he  belonged. 
Such  a  defense,  if  established,  shall  be  a  bar  to  the  action  or 
proceedings,  notwithstanding  that  after  such  act  or  omission, 
such  administrative  regulation,  order,  ruling,  approval,  inter- 
pretation, practice,  or  enforcement  policy  is  modified  or  re- 
scinded or  is  determined  by  judicial  authority  to  be  invalid 
or  of  no  legal  effect. 


APPMNDJX.  B 
Wage  Schedule  No.  9— (Revised— May  3,  1942) 

LABORERS  AND  MECHANICS 

Rules  and  Regulations 

1.  Effective  date  of  this  revised  and  amplified  Wage  Schedule 
No.  9  shall  be  the  beginning  of  the  first  pay  roll  period  after 
May  3,  1942.  The  wage  rates  shown  on  Schedule  No.  9  are  to 
apply  to  all  persons  employed  on  defense  projects  in  the  Ter- 
ritory of  Hawaii,  amenable  to  General  Order  #91,  whether  em- 
ployed locally  or  on  the  mainland.  In  the  case  of  those  persons 
employed  on  the  mainland  for  work  in  the  Territory  of  Hawaii, 
they  shall  be  furnished  with  free  board  and  lodging  or,  in  lieu 
thereof,  a  cash  payment  of  $45.00  per  month,  at  the  option  of 
the  employer. 

2.  The  furnishing  of  free  board  and  lodging  or  the  cash  pay- 
ment to  mainland  workmen  shall  be  a  consideration  for  the 
necessity  of  maintaining  a  mainland  home,  other  expenses  re- 
sulting from  their  residence  away-from  home,  and  surrendering 
the  privileges  of  life  in  their  home  community. 

3.  As  provided  for  in  General  Order  #91,  no  person  shall  be 
employed  at  a  rate  less  than,  or  in  excess  of,  the  rates  contained 
in  this  schedule,  provided  that  employees  presently  receiving 
rates  in  excess  of  those  shown  on  this  schedule  shall  not  be 
reduced. 

4.  Certain  persons  now  employed  on  defense  projects  in  the 
Territory  of  Hawaii  under  contract  from  the  mainland  have 
formerly  received  salary  or  wages  for  loss  of  time  due  to  illness 
or  compensable  injury.  Such  time  lost  through  illness  or  com- 
pensable injury  will  no  longer  be  paid,  effective  the  beginning 
of  the  first  pay  roll  period  after  May  3,  1942.  Henceforth,  the 
only  payments  for  loss  of  time  shall  be  those  to  which  the  em- 
ployee is  entitled  under  the  Defense  Base  extension  of  the 
Longshoremen's  and  Harbor  Workers'  Compensation  Act. 

(21) 


22 

5.  Classifications  listed  under  40-hour  week  basis  are  those 
subject  to  Fair  Labor  Standards  Act  of  1938,  which  provides 
for  payment  on  a  40-hour  week  basis  instead  of  44-hour  week 
basis. 

6.  Classifications  shown  in  second  column  provide  for  pay- 
ment on  a  44-hour  week  basis. 

7.  Classifications  shown  in  third  column  are  on  a  48-hour 
week  basis  and  are  to  be  used  only  on  those  projects  working  on 
a  stipulated  48-hour  week,  prior  to  April  1, 1942. 

8.  Payment  for  overtime  work  on  all  job  classifications  in- 
cluded in  this  schedule  shall  be  on  the  basis  of  one  and  one-half 
times  the  regular  rate  of  pay  for  hours  worked  in  excess  of 
eight  hours  in  one  day,  and  hours  in  excess  of  the  stipulated 
workweek. 


tO  Hr.  Wk. 
Base  Rate 

U  Hr.  Wk. 
Base  Rate 

48  Hr.  Wk. 
Base  Rate 

$1.60 

$1.65 

1.10 

1.15 

1.60 

1.65 

1.25 

1.30 

Excerpts  From  Wage  Schedule  No.  9 
Revised  3  May  1942 

LABORERS— MECHANICS 

Classification 

Aggregate  Plant  Foreman 
Aggregate  Plant  Screenman 
Asphalt  Plant  Foreman 
Asphalt  Plant  Fireman 
Barge  Maintenance  Foreman  $1. 05 

Bargeman  0. 75 

«    »    » 

Shifter  1. 65 

Ship  Foreman  1.20 

Sprinkler  Fitter  Foreman  1. 65                     1. 70 

Sprinkler  Fitter  1. 45                     1. 50 

Sprinkler  Fitter  Helper  0. 80                    0. 85 

Steam  Fitter  Foreman  1. 65                    1. 70 

Steam  Fitter  1.45                     1.50 

Steam  Fitter  Helper  0. 80                    0. 85 

Stevedore  0.75 

Structural  Steel  Foreman  1. 95                     2. 00 

*  *    » 

EQUIPMENT  OPERATORS 

*  *     * 

Carrier — Lumber 

Carryall 

Cement  Gun 

Concrete  Mixer— Paving 

Crane — %  yd  and  over 

Crane — Under  %  yd 

Crane  Apprentice 

Crusher 

Derrick — Land 

Dragline—  %  yd  and  Over 

Dragline— Under  ?4yd 

Feeder  (Crusher) 

Finishing  Machine  (Concrete  or  Asphalt) 

Grader  (Motor) 

Grout  Gun 

Grout  Mixer 

Group  Pump 

Gunite 

High-lift 

Hoist  Steam  (1  &  2  drums) 


0.85 

0.90 

0.95 

1.40 

1.45 

1.50 

1.55 

1.25 

1.30 

1.55 

1.60 

1.65 

1.40 

1.45 

1.50 

0.95 

1.00 

1.05 

1.10 

1.15 

1.50 

1.55 

1.60 

1.65 

1.45 

1.50 

1.10 

1.15 

1.25 

1.30 

1.30 

1.35 

1.10 

1.15 

1.10 

1.15 

1.10 

1.15 

1.50 

1.55 

0.85 

0.90 

0.95 

1.25 

1.30 

APPENDIX  C 

War  Department 

United  States  Engineer  Office 

Honolulu,  T.  H. 

January  10,  1942. 

Grace  Brothers,  Limited, 

75  South  Queen  Street,  Honolulu,  T.  H. 
Gentlemen  : 

Mr.  Howard  Durham,  Representative  of  the  Labor  Depart- 
ment of  the  United  States  in  the  Territory  of  Hawaii,  has 
brought  to  my  attention  your  request  to  him  for  information 
as  to  whether  the  Walsh-Healey  Act  applied  on  your  contract 
to  furnish  supplies  to  this  office. 

You  are  advised  that  compliance  with  the  Walsh-Healey  Act, 
as  required  by  the  terms  of  your  contract  with  the  District 
Engineer,  is  in  full  effect  and  has  not  been  suspended  by  any 
order  issued  by  the  Military  Governor  which  has  been  brought 
to  the  attention  of  the  District  Engineer. 

Very  truly  yours, 

Theodore  Wyman,  Jr., 
Colonel,  Corps  of  Engineers, 

District  Engineer, 
cc — Mr.  Durham,  Labor  Board. 
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347  Federal  Building 
Honolulu,  T.  H. 

January  13,  1942. 

Col.  Theodore  Wyman,  Jr., 

District  Engineer,  U.  S.  Engineer  Department, 

P.  0.  Box  2240,  Honolulu,  T.  H. 
Dear  Colonel  Wyman  : 

Enclosed  herewith  is  a  copy  of  a  memorandum  issued  by  the 
Hawaiian  Electric  Co.,  Ltd.,  to  its  employees  on  January  6,  ex- 
plaining the  delay  in  the  payment  of  overtime  and  instructing 
all  employees  to  remain  in  their  present  jobs  in  accordance  with 
Section  2  of  General  Order  No.  38. 

As  you  know,  I  attended  the  conference  on  December  12 
in  the  Construction  Quartermaster's  Office  at  Pearl  Harbor 
at  which  time  the  basic  points  subsequently  covered  in  General 
Orders  No.  38  were  discussed,  and  hence  feel  cognizant  of  the 
purpose  and  intent  of  this  Order.  It  is  my  opinion,  based  on 
that  discussion,  that  Section  4  of  the  General  Orders  defining 
the  workday  was  intended  to  apply  only  to  direct  defense  in- 
dustries and  was  not  intended  to  apply  to  private  industry. 
The  Hawaiian  Electric  Company,  however,  which  is  subject  to 
the  Fair  Labor  Standards  Act  (requiring  time  and  one-half 
for  hours  in  excess  of  40  per  week),  takes  the  position  that  this 
Section  applies  to  its  operations  and  hence  has  suspended  over- 
time payments  entirely  until  this  question  is  clarified  by  the 
proper  authorities. 

This  office  would  appreciate  an  opinion  from  your  office  as 
to  whether  Section  4  of  the  present  Orders  regulates  the  over- 
time policy  of  the  subject  company. 

Very  truly  yours, 

Howard  E.  Durham, 
Special  Representative. 
Enclosure 
HED:EB 


APPENDIX  D 

U.  S.  Wage-Hour  Law 
Is  Operative  Here 

The  Federal  Wage-Hour  act  is  still  operative  here,  says  How- 
ard E.  Durham,  special  representative  of  the  United  States 
Department  of  Labor. 

Mr.  Durham,  referring  to  a  recent  proposal  that  wages  and 
hours  should  be  "frozen"  on  defense  work,  pointed  to  a  recent 
announcement  of  President  Roosevelt.  This  announcement, 
a  copy  of  which,  in  the  form  of  a  news  dispatch,  has  been  sent 
to  Mr.  Durham  from  the  regional  office  in  San  Francisco,  is 
as  follows: 

"President  Roosevelt  said  today  he  thought  the  40  hour  week 
provisions  of  the  Wage-Hour  act  still  stood,  and  any  working 
time  over  40  hours  should  be  compensated  for  at  time  and 
a  half. 

"He  replied  in  the  negative  to  a  press  conference  question 
whether  any  change  in  the  40  hour  provision  was  contemplated 
in  view  of  the  war  situation.  However,  there  might  be  some 
lengthening  of  hours  for  Government  workers,  he  agreed." 

Honolulu  Star-Bulletin 

JANUARY    l,    1942 
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APPENDIX    E 

General  Orders  No.  10 1 

*     *     * 

4.  Wages. 

4.01.  Revised  Wage  Schedule  No.  9,  dated  3  May  1942  and 
effective  at  the  beginning  of  the  first  pay-roll  period  after 
3  May  1942,  hereby  is  designated  as  the  standard  wage  scale 
for  workers  engaged  in  work  on  construction  and  other  projects 
under  the  War  Department.  No  person  seeking  work  or  em- 
ployed on  construction  or  other  projects  under  the  War  Depart- 
ment or  the  Navy  Department,  shall  be  employed  at  a  rate 
less  than,  or  in  excess  of  the  standard  rate  for  the  job  as  listed 
in  Wage  Schedule  No.  9,  and  as  same  may  be  revised  from  time 
to  time,  as  approved  by  the  Military  Governor. 

4.02.  Federal  agencies  under  the  War  Department  or  the 
Navy  Department,  shall  continue  their  regularly  established 
wage  schedules. 

5.  Hours  of  Work  and  Overtime. 

5.01.  Normal  workweek  for  employees  on  construction  and 
other  projects  under  the  War  Department  or  the  Navy  De- 
partment shall  be  six  (6)  days  of  eight  (8)  hours  each.  The 
maximum  number  of  hours  worked  in  any  seven  (7)  consecu- 
tive days  shall  not  exceed  fifty-six  (56),  except  in  cases  of 
emergency  and  with  the  approval  of  the  Chief  of  Military  or 
Naval  Service  concerned. 

5.02.  Normal  workweek  for  employees  of  the  United  States 
under  the  War  Department  or  Navy  Department  shall  conform 
to  applicable  Federal  regulations. 

5.03.  Employees  on  construction  and  other  projects  under 
the  War  Department  or  the  Navy  Department  shall  be  paid 
overtime  at  the  rate  of  one  and  one-half  the  regular  rate  for 
overtime  in  excess  of  forty-four  (44)  hours  per  week,  or  in 
excess  of  eight  (8)  hours  in  any  one  day.     Double  the  regular 

1  General  Order  No.  10  is  reprinted  in  full  in  record  filed  in  this  Court  in 
Kahanamoku  v.  Duncan,  No.  10763  (1944),  Vol.  I,  p.  208. 
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rate  will  be  paid  for  work  performed  on  the  seventh  consecu- 
tive work  day.  One  and  one-half  the  regular  rate  will  be  paid 
for  work  performed  on  any  of  the  following  days  only:  New 
Year's  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day, 
Christmas  Day,  and  Memorial  Day. 

5.04.  Paragraph  5.03  above  shall  not  apply  to  employees  who 
are  in  a  supervisory  capacity  on  a  monthly  salary  basis. 

5.05.  Employees  of  the  United  States  under  the  War  De- 
partment and  the  Navy  Department  shall  be  paid  overtime  in 
accordance  with  applicable  Federal  regulations. 

5.06.  For  employees  engaged  on  construction  and  other 
projects  under  the  War  Department  and  the  Navy  Depart- 
ment, work  shall  be  so  scheduled  that  all  employees  shall  receive 
one  (1)  day  off  in  seven  (7).  Sunday  work  per  se  shall  not 
be  considered  overtime,  and  no  overtime  shall  be  paid  for 
Sunday  except  when  it  is  worked  consecutively  in  excess  of 
six  (6)  days. 

5.07.  The  provisions  of  any  contract  between  individual  em 
ployees,  labor  unions,  and  employers  engaged  on  construction 
and  other  projects  under  the  War  Department  or  the  Navy 
Department,  in  conflict  with  the  provisions  of  this  General 
Orders  hereby  are  suspended. 


APPENDIX  F 

February  19,  1943. 
Hon  Frank  Knox 

Secretary  of  the  Navy 
Washington,  D.  C. 

My  Dear  Mr.  Secretary  : 

Reference  is  made  to  my  letter  of  November  13, 1942,  regard- 
ing a  conference  with  representatives  of  your  Department,  the 
War  Department,  the  Defense  Plant  Corporation  and  myself 
to  resolve  any  misunderstanding  which  might  exist  concerning 
the  applicability  of  the  Fair  Labor  Standards  Act  to  employees 
of  firms  engaged  in  construction  work  for  the  Government. 

Since  the  conference,  and  the  earlier  meeting  at  which  repre- 
sentatives of  several  of  the  firms  were  present,  I  have  made  a 
complete  canvass  of  the  facts  and  have  concluded  that  a  con- 
tractor holding  a  cost-plus-a-fixed-fee  contract  from  the  Gov- 
ernment is  in  a  position  no  different  from  that  of  a  contractor 
doing  work  for  a  private  customer,  so  far  as  his  liability  under 
the  Fair  Labor  Standards  Act  is  concerned. 

The  position  of  this  Division  respecting  applicability  of  the 
Act  to  employees  of  construction  firms  has  been  set  forth  in  bul- 
letins and  interpretations  with  which  the  members  of  the  in- 
dustry generally  are  familiar.  Briefly,  employees  engaged  in 
the  original  construction  of  buildings  are  not  generally  within 
the  scope  of  the  Act  even  if  the  buildings  when  completed  will 
be  used  to  produce  goods  for  commerce.  There  may  be,  and 
there  usually  are,  some  employees  of  such  construction  con- 
tractors, however,  who  engage  in  some  form  of  interstate  com- 
merce and  for  that  reason  are  subject  to  the  Act.  Hence,  in 
the  case  of  the  new  construction  of  buildings,  the  Act  is  ap- 
plicable to  employees  engaged  in  receiving  or  unloading  ma- 
terials received  from  outside  of  the  State,  to  watchmen  who 
guard  such  materials,  to  office  employees  whose  work  is  con- 
cerned with  ordering,  purchasing,  or  receiving  such  materials, 
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to  draftsmen  or  office  employees  who  prepare  plans  or  drawings 
or  records  destined  to  leave  the  State  in  which  they  work,  to 
timekeepers  and  payclerks  who  keep  time  records  and  make 
pay  rolls  for  employees  who  work  in  connection  with  the  ship- 
ment of  materials  or  equipment  away  from  the  site  to  any  point 
outside  the  State. 

Where  original  construction  is  a  part  of  the  process  necessary 
to  the  production  of  goods  for  commerce,  for  example  the  con- 
struction of  an  oil  derrick  preliminary  to  the  production  of  oil, 
all  employees  are  subject  to  the  Act.  All  employees  engaged 
in  maintaining,  repairing  or  reconstructing  buildings  used  for 
the  production  of  goods  for  interstate  commerce  or  maintaining, 
repairing  or  reconstructing  essential  instrumentalities  of  com- 
merce also  are  subject  to  the  Act. 

The  enforcement  policy  of  the  Division  with  respect  to  such 
contractors  will  be  to  require  compliance  and  payment  of  all 
wages  due  under  the  Act.  The  Division,  however,  will  not  seek 
restitution  of  wages  due  before  March  1,  1943,  but  the  em- 
ployees, if  they  care  to  do  so,  have  the  right  under  Section 
16  (b)  of  the  Act  to  bring  their  own  suits  to  recover  double 
the  amount  of  any  additional  wages  due  plus  costs  and  reason- 
able attorney's  fees. 

Very  truly  yours, 

L.  Metcalfe  Walling, 

Administrator. 
AD:FGG:VD 

Copy/nr 


March  1,  1943. 

The  Honorable 

The  Secretary  of  the  Navy 

My  Dear  Mr.  Secretary  : 

Reference  is  made  to  my  letter  of  February  19, 1943,  concern- 
ing the  applicability  of  the  Fair  Labor  Standards  Act  to  em- 
ployees of  contractors  doing  work  for  the  Government  on  a 
cost-plus-a-fixed-fee  basis. 


I  am  advised  that  at  a  conference  held  in  Washington  on 
February  18,  1943,  attended  by  Mr.  William  R.  McComb,  the 
Deputy  Administrator  of  this  Division,  Mr.  Irving  J.  Levy,  the 
Solicitor  of  the  Department  of  Labor,  Lieut.  Charles  Penne- 
baker,  of  the  Bureau  of  Yards  and  Docks  of  the  Navy  Depart- 
ment, and  a  number  of  representatives  of  the  War  Department, 
Lieut.  Pennebaker  called  attention  to  a  letter  addressed  to  you 
on  February  18,  1941,  by  James  F.  King,  Acting  for  Philip  B. 
Fleming,  at  that  time  Administrator  of  this  Division. 

Lieut.  Pennebaker  stated  that  the  Navy  Department  had  in- 
terpreted Mr.  King's  letter  as  a  holding  by  this  Division  that 
no  employee  of  a  cost-plus-a-fixed-fee  contractor  is  subject  to 
the  Fair  Labor  Standards  Act  if  that  contractor  is  engaged  on 
construction  work. 

One  of  the  purposes  of  my  letter  of  February  19  was  to  over- 
rule the  letter  from  Mr.  King  which  I  consider  to  have  been 
erroneous  and  to  point  out  that  in  my  opinion  employees  of 
such  contractors  doing  work  for  the  Government  are  in  a  posi- 
tion no  different  from  that  of  the  employees  of  contractors  doing 
similar  work  for  private  customers.  The  position  that  a  cost 
plus-a-fixed-fee  contractor  is  not  an  agent  of  the  United  States 
is  sustained  by  decisions  of  the  courts,  including  the  Supreme 
Court  of  the  United  States  in  the  case  of  Alabama  v.  King  & 
Boozer,  314  U.  S.  1. 


Sincerely  yours, 

L.  Metcalfe  Walling, 
Administrator. 

AD:FGG:VD 

Copy/nr 
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No.  12,229. 


KAM  KOON  WAN,  on  His  Own  Behalf  and  on  Behalf  of  All 

Other  Persons  and  Employees  of  Defendant,  Who 

Are  Similarly  Situated, 

Appellants, 

vs. 

E.  E.  BLACK,  LTD.,  a  Hawaiian  Corporation, 
Appellee. 


REPLY  BRIEF  OF  APPELLANTS. 


ARGUMENT. 


I. 

The  Good-Faith  Defense  Was  Improperly  Determined 
by  a  Motion  for  Summary  Judgment. 

The  rule  of  strict  construction  of  the  Portal-to-Portal- 
Pay  Act  of  1947  has  been  adopted  by  this  court  in  its 
very  recent  case  of  Lassiter  v.  Atkinson  Co.  et  al.,  Nos. 
12017-18,  11983-96,  decided  August  24,  1949,  9  W.  H.  Cases 
126,  where  this  court  said: 

"While  the  act  should  be  strictly  interpreted  (be- 
cause of  the  substantial  rights  which  it  impairs)  still 
it  is  remedial  legislation  and  it  must  be  interpreted 
with  this  in  mind,  lest  we  do  violence  to  the  intent 
of  Congress." 
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Applying  this  rule  of  strict  construction  to  the  sum- 
mary judgment  granted  by  the  trial  court  in  the  instant 
case,  the  affidavits  in  support  of  the  motion  for  summary 
judgment  would  not  constitute  ''pleading  and  proving". 
While  the  federal  rules  may  "govern  all  proceedings" 
and  there  may  be  no  exceptions  stated  in  Rule  56,  F.  R. 
C.  P.  (Appellee's  Brief,  p.  14),  the  exception  is  construed 
from  the  language  of  Section  9,  Portal-to-Portal  Act,  in 
the  words,  "if  he  pleads  and  proves." 

The  proof  of  good  faith  is  still  to  be  accomplished,  even 
though  the  affidavits  may  be  uncontroverted.  The  affi- 
davits must  state  sufficient  facts  to  prove  the  good  faith. 
Facts  which  would  establish  good  faith,  rather  than  the 
legal  conclusion  to  that  effect,  were  inadequate  in  the 
record  submitted  to  the  trial  court.  With  such  a  limited 
record  before  it  on  the  motion,  the  trial  court  should  have 
submitted  the  issue  to  a  full  trial.  Kennedy  v.  Silas 
Mason  Co.,  334  U.  S.  249. 

Appellee  argues  (Brief,  pp.  20,  21,  28)  that  appellants 
could  have  obtained  additional  facts  on  discovery  if  the 
affidavits  were  not  detailed  enough  or  that  appellee  could 
have  provided  supplemental  affidavits.  However,  the  bur- 
den of  proving  an  affirmative  defense  is  on  the  pleader 
thereof,  and  the  appellants  need  not  secure  the  defense 
for  appellee  by  requesting  more  facts,  nor  does  the  pres- 
ence or  absence  of  a  counter-affidavit  determine  whether 
that  burden  has  been  met.  There  is  no  burden  on  appel- 
lant to  prove  lack  of  good  faith.  It  is  up  to  the  appellee 
to  show  its  good  faith  to  the  court  conclusively. 

II. 

There  Was  No  Good  Faith  in  Defendants'  Conformance 
With  the  Military  Orders. 

This  court  can  set  aside  findings  of  the  trial  court 
where  they  are  "clearly  erroneous  and  due  regard  shall 
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be  given  to  the  opportunity  of  the  trial  court  to  judge 
of  the  credibility  of  the  witnesses."  Rule  52  (a),  F.  R. 
C.  P.  There  was  no  opportunity  on  the  motion  for  sum- 
mary judgment  for  the  trial  court  to  judge  the  credibility 
of  witnesses.  That  the  holding  of  the  trial  court  is  erro- 
neous becomes  apparent  after  a  study  of  the  analysis  of 
the  record. 

The  defendant-appellee  contends  that  appellants  are  too 
late  to  argue  that  the  overtime  provisions  of  the  military 
orders  do  not  apply  to  the  parties  (Brief,  p.  23);  and  say 
that  the  affidavits  show  that  the  orders  applied  to  appellee. 

There  is  nothing  in  the  record  to  indicate  that  the  mili- 
tary governor  construed  the  order  as  being  applicable  to 
appellee's  employees.  Had  there  been  any  inquiry  or 
communication  by  appellee  to  the  military  governor  or 
any  governmental  agency  for  a  construction  as  to  whether 
or  not  its  employees  were  covered  by  the  order,  and  then 
the  defense  asserted  that  the  reply  was  relied  upon,  there 
would  have  been  an  objective  basis  for  claiming  good 
faith.  But  the  affidavits  contain  no  averment  of  fact  that 
the  military  governor  construed  the  orders  to  apply  to 
appellee;  they  contain  only  legal  conclusions  by  the  affi- 
ants to  that  effect.  Issue  was  taken  with  these  conclu- 
sions before  the  trial  court  and  this  issue  is  not  presented 
for  the  first  time  on  appeal. 

Appellee  states  that  the  military  governor  required  the 
appellee  to  comply  with  body  of  order,  regardless  of  the 
''Nothing  herein  *  *  *"  clause  (Appellee's  Brief,  p.  24). 
One  of  the  questions  presented  to  this  court  is,  what 
does  the  order  actually  mean?  Did  the  order  require 
appellee  to  pay  overtime  pursuant  to  Fair  Labor  Stand- 
ards Act  or  pursuant  to  the  military  order?  By  obeying 
the  Fair  Labor  Standards  Act  appellee  would  not  be 
violating  the  order.    But  appellee  would  have  us  believe 
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that  the  military  governor  used  the  phrase,  "Nothing 
herein  *  *  *"  without  meaning  and  that  the  employers 
were  to  pay  no  attention  to  the  clause  (Appellee's  Brief, 
P-  24). 

Appellee,  with  studied  consistency,  omits  the  word 
"superceding"  from  its  discussion  of  the  "Nothing  herein 
*  *  *"  clause  throughout  its  brief.  The  word  "super- 
ceding" in  the  phrase  clearly  means  that  the  Fair  Labor 
Standards  Act  should  be  superior  to  the  order. 

At  page  28  of  Appellee's  Brief  there  is  a  further  at- 
tempt to  throw  the  burden  of  proof  on  the  appellants. 
No  argument  is  made  to  overcome  its  failure  to  show  a 
change  in  payment  when  the  military  orders  took  effect. 
But  rather,  appellants  are  again  charged  with  failure  to 
prove  lack  of  good  faith.  Appellants  merely  argue  that 
the  good-faith  defense  has  not  been  proved  in  light  of 
existing  facts,  and  that  a  finding  to  that  effect  with  the 
present  record,  is  "clearly  erroneous". 

It  is  said  (Appellee's  Brief,  p.  28)  that  the  lack  of 
additional  facts  could  have  been  stated  by  appellants  even 
though  they  did  not  have  facts  at  hand  to  controvert  good 
faith.  Such  a  verified  statement  was  before  the  trial  court 
as  Paragraph  VIII  of  the  complaint  (R.  5).  Appellants 
did  argue  to  the  District  Court  that  there  was  no  good 
faith.  They  did  not  remain  mute  on  this  issue.  While 
previous  violations  were  not  before  the  trial  court  at  the 
time  of  summary  judgment,  they  are  in  the  record  as 
the  result  of  the  trial,  and  this  court  may  consider  the 
previous  violations  in  determining  whether  the  trial  court 
erred  in  finding  good  faith. 

"If,  on  the  entire  evidence,  we  are  'left  with  the 
definite  and  firm  conviction  that  a  mistake  has  been 
committed'  it  is  our  duty  to  reverse  the  finding." 
Lassiter  v.  Atkinson  Co.,  supra. 
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Great  reliance  has  been  placed  by  the  appellee  on  the 
case  of  Curtis  v.  McWilliams  Dredging  Co.,  78  N.  Y.  S. 
2d  317.  At  page  31  appellee  states  that  the  facts  are 
much  the  same  as  the  instant  case,  but  there  is  substantial 
basis  for  distinction.  The  trial  court  there,  in  discussing 
the  good  faith  of  the  defendants,  detailed  the  entire  series 
of  correspondence  between  the  employer  and  the  War 
Department,  and  the  circular  letters  issued  by  the  War 
Department  to  the  defendant-employer  and  others  simi- 
larly situated,  all  of  which  is  absent  in  the  instant  case. 
In  the  Curtis  case  there  was  objective  action  taken  by  the 
employer  and  there  were  directions  given  him.  The  court 
said, 

"If  we  examine  the  relations  of  the  defendants  to 
the  War  Department,  we  find  that  although  there  were 
doubts  in  the  minds  of  the  defendants  as  to  the  ap- 
plicability of  the  Statute,  they  were  told  that  over- 
time would  not  be  allowed  under  the  Fair  Labor 
Standards  Act,  and  the  very  regulations  and  orders 
issued  from  time  to  time  consistently  bear  out  these 
instructions.  *  *  *  it  is  plain  that  there  were  orders 
and  rulings  relating  to  the  payment  of  wages  directed 
to  the  defendants  and  that  the  defendants  complied 
with  those  rulings." 

Since  this  Court  of  Appeals  decided  Lassiter  v.  Atkin- 
son Co.,  supra,  subsequent  to  the  filing  of  appellants' 
original  brief,  and  some  of  the  principles  announced  in 
that  case  dealing  with  good  faith  are  pertinent  here,  we 
take  liberty  to  discuss  the  Lassiter  opinion  as  it  applies 
to  the  facts  of  this  case. 

Evidence  upon  which  the  trial  court  relied  for  its  find- 
ings of  good  faith  in  the  Lassiter  case,  is  missing  here. 
The  Black  Co.  neither  sought  advice  as  to  applicability 
of  the  Fair  Labor  Standards  Act,  nor  did  they  receive 
any  information  from  any  authoritative  source  that  they 
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were  not  covered.  In  the  Lassiter  case  employers  evi- 
denced by  their  conduct  that  they  were  trying  to  devise 
plans  to  get  their  employees  overtime  in  order  to  keep 
their  employees  content.  "*  *  *  had  they  supposed  the 
Fair  Labor  Standards  Act  applicable,  they  would  have 
made  more  specific  reference  to  it,"  instead  of  spending 
their  efforts  upon  plans  to  get  more  overtime. 

"Numerous  directions  of  the  War  Department  as  to 
overtime  payments  at  rates  entirely  inconsistent  with 
those  which  the  Fair  Labor  Standards  Act  would  require" 
were  assigned  as  another  basis  for  finding  good  faith  and 
that  the  employers  were  acting  as  reasonable  men  in  com- 
plying with  those  numerous  directions.  No  such  "numer- 
ous directions  by  the  War  Department"  to  the  Black  Co. 
are  found  in  the  present  case. 

In  the  Lassiter  case  there  was  a  War  Department  letter 
stating  unequivocally  that  rulings  from  civilian  agencies 
would  be  obtained  by  the  War  Department,  thus  pro- 
hibiting the  employer  from  addressing  questions  to  any- 
one other  than  the  contracting  officers.  This  is  not  in  the 
instant  record.  Finally,  there  is  not  in  this  case,  as  there 
was  in  the  Lassiter  case,  an  "assurance  that  neither  the 
War  Department  nor  the  employers  considered  that  the 
Act  was  applicable  to  any  of  their  employees,  no  matter 
what  their  duties." 

Absent  all  these  evidences  of  good  faith  and  present 
those  factors  previously  called  to  the  court's  attention, 
which  spell  out  bad  faith,  we  submit  that  the  trial  court 
was  "clearly  erroneous"  in  holding  that  the  employer 
failed  to  pay  overtime  in  good  faith  in  reliance  on  the 
military  orders. 


—  7  — 

CONCLUSION. 

It  is  respectfully  submitted  that  the  employer  did  not 
violate  the  Fair  Labor  Standards  Act  because  it  relied 
in  good  faith  on  an  administrative  order  requiring  it  to 
do  so,  but  merely  because  it  sought  to  deprive  appellants 
of  their  proper  compensation  under  the  law.  For  all  the 
reasons  stated  in  Appellants'  Briefs,  it  is  requested  that 
this  court  reverse  those  parts  of  the  judgment  of  the 
court  below  from  which  appeal  is  taken,  with  costs  to  the 
appellants. 

Respectfully  submitted, 

SAMUEL  LANDAU, 

Attorney  for  Appellants. 

ALFRED  G.  GOLDBERG 

and 
SAUL  COOPER, 
Of  the  Firm  of 
PADWAY,  GOLDBERG  &  PREVIANT, 
Of  Counsel  for  Appellants. 


